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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  op  Illinois. 


CLEVEr-.AND,  Cincinnati,  Chicago  and  St.  Louis  Ry.  Co. 

V, 

The  People  ex  rel  Robert  Selby,  County  Collector. 

Opinion  filed  February  17, 1904, 

1 .  ScHCX)LS — when  court  will  not  prevent  colleclion  of  school  tax.  In 
the  absence  of  fraud,  courts  will  not  prevent  the  collection  of  a 
tax  for  school  purposes  within  the  limit  allowed  by  law,  upon  the 
gfround  that  the  school  directors  have  levied  more  than  is  appar- 
ently necessary  for  school  purposes  during  the  ensuing^  year. 

2.  Same — collection  of  tax  not  prevented  on  ground  that  funds  are  to  be 
diverted.  Collection  of  a  tax  legally  levied  will  not  be  prevented 
upon  the  ground  that  the  fund  is  to  be  diverted  to  a  purpose  other 
than  that  for  which  the  tax  was  levied,  since  a  court  of  equity  may 
prevent  a  misappropriation  of  the  fund  after  the  tax  is  collected. 

3.  Same — courts  cannot  control  discretian  of  sclwol  directors.  So  long 
as  school  directors  keep  within  the  limit  of  two  and  one-half  per 
cent  in  levying  a  tax  for  school  purposes,  and  no  fraud  in  the  levy 
is  shown,  their  discretion  cannot  be  controlled  by  the  courts. 

4.  Same — tax  for  **building  purposes'*  may  be  levied  to  pay  bonds  issued 
for  building.  School  directors  may  levy  a  tax  for  "building  pur- 
poses" within  the  legal  limit,  to  pay  bonds  and  interest,  the  por- 
ceeds  of  which  have  been  used  for  erecting  school  houses.  ' 

5.  Same — wfien  school  directors  cannot  levy  tax  for  "building  purposes, " 
A  tax  for  "building  purposes"  cannot  be  levied  to  raise  a  fund  to 
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be  used  at  some  time  in  the  future  for  a  school  house,  the  erection 
of  which  is  not  definitely  decided  upon. 

6.  Same— for  for  **buUding  purposes"  is  intended  to  provide  for  ensuing 
year  only.  The  tax  levy  for  "building  purposes"  is  intended  to  pro- 
vide for  the  wants  of  the  school  district  in  that  respect  during  the 
ensuing  year  only,  and  not  for  its  further  future  needs. 

Appeal  from  the  County  Court  of  Moultrie  county; 
the  Hon.  E.  D.  Hutchinson,  Judge,  presiding. 

R.  M.  Peadro,  (George  P.  McNulty,  of  counsel,) 
for  appellant. 

W.  K.  Whitfield,  (George  A.  Sentel,  of  counsel,) 
for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  is  an  appfeal  from  a  judgment  of  the  county  court 
of  Moultrie  county  for  certain  delinquent  taxes  levied 
against  the  property  of  the  appellant  in  school  district 
No.  29,  in  Whitley  township,  in  said  county.  The  board 
of  directors  of  said  school  district  made  a  tax  levy  of 
*1800  for  "school  purposes"  and  $1000  for  "building  pur- 
poses" upon  the  taxable  property  of  said  school  district 
for  the  year  1902.  The  appellant  paid  all  of  said  tax 
levied  against  its  property  except  $146.44  for  "school  pur- 
poses" and  $223.80  for  "building  purposes,"  and  filed  ob- 
jections to  judgment  against  its  property  on  the  grounds, 
first,  that  all  of  the  levy  for  school  purposes  in  excess  of 
$1100  was  illegal  and  void  for  the  reason  that  no  greater 
sum  was  required  for  school  purposes  than  $1100,  and 
that  the  difference  between  $1800,  the  amount  of  the  levy 
for  school  purposes,  and  $1100,  had  been  illegally  and 
fraudulently  made,  for  the  purpose  of  being  used  to  pay 
bonded  indebtedness  and  interest  on  bonds;  second,  that 
the  $10(K)  levied  for  building  purposes  had  not  been  levied 
for  building  purposes,  as  at  the  time  of  the  levy  it  was 
not  the  intention  or  purpose  of  the  board  of  directors  to 
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use  the  said  sum,  or  any  part  thereof,  for  building"  pur- 
poses, for  the  reason  no  school  house  had  been  built  or 
was  beings  built,  but  said  levy  was  made  for  the  purpose 
of  paying"  bonds  and  interest  on  bonds. 

It  was  stipulated  on  the  trial  that  the  total  assessed 
value  of  all  the  real  and  personal  property  in  school  dis- 
trict No.  29,  at  the  last  assessment  for  State  and  county 
purposes,  was  $74,764,  and  that  the  total  assessed  value 
of  the  property  of  appellant  in  said  school  district  was 
$17,220,  and  that  the  levy  as  made  for  school  purposes 
had  been  made  at  the  rate  of  two  and  one-half  per  cent 
and  that  the  levy  for  building  purposes  had  been  made 
at  the  rate  of  one  and  three-tenths  per  cent. 

It  is  contended  that  only  $1100  was  required  for  school 
purposes,  and  that  the  remaining  $700  of  the  $1800  levied 
for  school  purposes  was  to  be  used  in  paying  the  outstand- 
ing bonds  of  the  district  issued  by  it  to  obtain  funds 
which  had  been  used  by  the  district  with  which  to  con- 
struct a  school  house.  The  evidence  found  in  the  record 
fails  to  sustain  such  contention.  While  it  does  appear 
that  the  district  had  outstanding  bonds  to  the  amount 
of  $1500,  the  proceeds  of  which  had  been  used  by  the 
district  with  which  to  erect  a  school  house,  it  clearly  ap- 
pears from  the  evidence  it  was  not  the  intention  of  the 
board  of  directors  to  use  any  part  of  the  $1800  levied 
for  school  purposes  with  which  to  pay  said  bonds  or  the 
interest  thereon.  The  levy  for  school  purposes  was  only 
for  two  and  one-half  per  cent  of  the  taxable  property 
of  the  district  and  was  within  the  limit  allowed  by  the 
statute.  Within  that  limit  the  board  of  directors  were 
clothed  with  a  large  discretion  in  determining  the  amount 
necessary  to  be  raised  for  maintaining  free  schools  in  the 
district  and  with  which  to  pay  the  ordinary  and  contin- 
gent expenses  thereof,  and  when  it  appears  that  a  tax 
levy  is  clearly  within  the  statutory  power  conferred  up- 
on the  board  of  directors,  the  courts,  in  the  absence  of 
fraud,  are  powerless  to  prevent  the  collection  of  the  tax 
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from  the  fact  alone  that  more  has  been  levied  by  the 
board  of  directors  than  the  court  might  find  was  neces- 
sary to  maintain  free  schools  and  meet  the  expenses  of 
maintaining  the  same  in  the  school  district  for  the  ensu- 
ing school  year.  Nor  will  the  courts  decline  to  enforce 
the  collection  of  a  tax  legally  levied  by  reason  of  the 
fact  that  it  may  be  proposed  to  divert  the  tax,  when  col- 
lected, to  a  purpose  t)ther  than  the  purpose  for  which  it 
was  levied,  as,  after  the  tax  has  been  collected,  equity 
will  readily  interfere  at  the  suit  of  the  tax-payer  to  pre- 
vent a  misappropriation  of  the  fund.  (Toivn  of  Lemont  v. 
Singer  d  Talcott  Stone  Go,  98  111.  94;  Lawrence  Y.Traner^  136 
id.  474.)  In  the  latter  case,  on  page  483  it  is  said:  "Within 
the  limit  prescribed  by  the  statute  the  board  of  directors 
are  necessarily  clothed  with  a  large  discretion  in  deter- 
mining the  amount  necessary  to  be  raised  for  maintaining 
free  schools  within  their  district  and  to  pay  the  ordinary 
and  contingent  expenses  thereof.  When,  as  here,  the 
levy  is  clearly  within  the  power  conferred  upon  the  di- 
rectors, it  will  constitute  no  ground  for  a  court  of  equity 
to  interpose,  and  by  injunction  to  prevent  the  collection 
of  the  tax,  because  more  has  been  levied  than  the  court 
might  find  was  necessary  for  the  authorized  purpose. 
{Town  of  Lemont  v.  Singer  db  Talcott  Stone  Co.  supra,)  It  is 
also  the  well  established  rule,  that  when  taxes  levied  for 
a  proper  purpose  by  a  body  authorized  by  law  to  impose 
them  do  not  exceed  the  amount  or  rate  allowed  by  law, 
the  fact  that  it  may  be  proposed  to  divert  them  to  another 
purpose,  even  though  such  purpose  be  illegal,  will  not 
authorize  a  court  of  equity  to  restrain  their  collection. 
After  the- collection  of  the  tax,  equity  will  interpose  and 
prevent  its  misappropriation."  This  case  was  a  bill  to 
enjoin  the  collection  of  a  school  tax,  but  what  was  there 
said  applies  with  equal  force  to  the  case  at  bar. 

The  boards  of  school  directors  in  this  State  are  elected 
by  the  people  to  represent  them  in  the  matter  of  provid- 
ing free  schools  in  which  to  educate  their  children.    The 
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statute  has  conferred  upon  such  boards  the  power  to 
levy  a  tax  up  to  the  limit  of  two  and  one-half  per  cent 
upon  the  taxable  property  of  the  district  for  school  pur- 
poses, and  so  long  as  such  boards  keep  within  that  limit 
and  no  fraud  in  the  tax  levy  is  shown,  the  discretion 
vested  in  the  board  of  directors  cannot  be  controlled 
by  the  courts. 

It  is  next  contended  that  the  IIOOO  tax  levied  for 
"building  purposes"  is  invalid,  on  the  ground  that  the  tax 
thus  sought  to  be  raised  is  to  be  used,  when  collected,  to 
pay  the  bonded  indebtedness,  and  interest  thereon,  of 
the  district,  or  in  the  erection  of  a  school  house  which 
had  not  been  agreed  upon  by  the  board  of  directors  at 
the  time  the  tax  levy  was  made.  The  evidence  shows 
that  said  district,  at  the  time  of  the  tax  levy,  had  three 
bonds,  of  $500  each,  outstanding,  which  bore  interest  at 
five  per  cent  per  annum,  maturing,  respectively,  in  1904, 
1905  and  1906,  and  that  the  proceeds  of  said  bonds  had 
been  used  by  the  district  for  the  purpose  of  erecting  a 
school  house,  which  was  then  in  use  by  the  district.  In 
Chicago  and  Alton  Railroad  Co,  v.  People,  205  111.  625,  it  was 
held  the  board  of  directors  of  a  school  district,  under  the 
power  conferred  upon  such  boards  by  section  202  of  chap- 
ter 122  of  Kurd's  Statutes  of  1901,  may  rightfully  levy  a 
tax  of  not  to  exceed  two  and  one-half  per  cent  of  the  tax- 
able property  of  the  district  for  building  purposes,  and 
use  the  fund  thus  raised  to  pay  the  outstanding  bonds, 
and  interest  thereon,  of  the  district,  the  proceeds  of  which 
had  theretofore  been  used  by  the  district  with  which  to 
erect  a  school  house.  Here,  however,  it  was  shown  the 
board  of  directors  did  not  intend  to  use  the  11000  levy 
for  "building  purposes"  with  which  to  pay  said  bonds  and 
interest,  but  that  it  was  their  intention  to  use  the  fund 
thus  raised  to  erect  a  school  house,  the  erection  of  which 
they  then  had  in  contemplation  but  the  erection  of  which 
they  had  not  fully  agreed  upon.  We  think  it  clear  the 
board  of  directors  of  a  school  district  cannot  levy  a  tax 
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for  "building  purposes"  with  a  view  to  accumulate  a  fund 
to  be  used  at  some  time  in  the  future  -^ith  which  to  build 
a  school  house,  the  erection  of  which  they  have  in  con- 
templation but  which  they  have  not  decided  to  build 
at  the  time  the  tax  levy  is  made,  and  which  has  an  ex- 
istence only  in  the  minds  of  the  several  members  of  the 
boards  of  directors  at  the  time  of  the  tax  levy.  The  sec- 
tion of  the  statute  under  which  the  levy  for  building  pur- 
poses was  made  designates  the  levy  as  an  "annual  tax 
levy,"  and  the  section,  as  a  whole,  clearly  indicates  that 
thq  levy  made  by  virtue  thereof  is  intended  to  provide 
for  the  wants  of  the  school  district  for  the  ensuing  school 
year  only,  and  not  for  its  further  future  needs.  The  tax- 
payer has  the  right  to  be  informed,  when  he  is  called 
upon  to  pay  a  tax,  what  the  tax  is  levied  for  and  how 
the  money  paid  by  him  is  to  be  expended  by  the  board  of 
directors.  The  record  in  this  case  shows  no  bonds  of  the 
district  would  mature  in  the  year  1903;  that  it  was  not 
the  intention  of  the  board  of  directors  to  use  the  money 
raised  for  "building  purposes"  by  said  tax  levy  in  pay- 
ment of  outstanding  bonds  of  the  district,  and  that  the 
erection  of  a  school  house  had  not  been  determined  up- 
on by  the  board  of  directors  at  the  time  the  tax  levy  for 
"building  purposes"  was  made.  There  was,  therefore,  no 
basis  for  a  valid  tax  levy  for  "building  purposes"  exist- 
ing in  said  school  district  at  the  time  the  levy  for  that 
purpose  was  made,  hence  the  tax  of  $1000  for  "building 
purposes"  was  void. 

The  judgment  of  the  county  court  will  be  reversed  as 
to  the  tax  levy  for  "building  purposes,"  and  as  to  the  tax 
levy  for  "school  purposes"  affirmed.  In  pursuance  of  sec- 
tion 192  of  the  Revenue  act  (3  Starr  &  Cur.  Stat. — 2d  ed. 
— ^p.  8478,)  a  judgment  will  b^  rendered  in  this  court  for 
the  sum  of  $146.44,  (the  amount  of  the  said  tax  levy  for 
"school  purposes,")  with  ten  per  cent  damages  on  that 
amount,  and  it  is  ordered  that  so  much  of  the  amount  de- 
posited by  appellant  with  the  collector  upon  the  taking 
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of  this  appeal  as  shall  be  necessary  to  pay  and  satisfy 
said  judgment  be  credited  upon  the  same,  and  that  exe- 
cution issue  for  any  balance  remaining  unpaid.  The  clerk 
of  this  court  will  enter  judgment  accordingly  and  trans- 
mit to  the  county  collector  a  certified  copy  of  the  same. 

Judgment  in  this  court 


Abe  Weinberg 


V. 

The  People  of  the  State  op  Illinois. 

Opinion  filed  February  17, 190J^. 

* 

1.  Criminal  law — vdIkU  tends  to  show  knowledge  that  the  property 
was  stolen.  That  one  from  whom  the  accused  is  charged  with  re- 
ceiving stolen  property  had  some  $700  worth  of  jewelry,  which  he 
offered  at  much  less  than  its  value,  and  that  the  accused  did  not 
list  the  articles  which  he  bought,  in  a  book  kept  for  the  purpose, 
but  at  first  denied  the  purchase  to  the  police,  is  sufficient  to  go  to 
the  jury  upon  the  question  of  his  guilty  knowledge. 

2.  Same— tD^ot  is  sufficient  proof  of  venve.  It  is  sufficient  proof  of 
venue  if  the  evidence,  as  a  whole,  leaves  no  reasonable  doubt  as  to 
the  act  having  been  committed  at  the  place  laid  in  the  indictment, 
even  though  no  one  testifies,  in  express  words,  where  the  offense 
was  committed. 

Writ  op  Erroh  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding*. 

MoRiTZ  Rosenthal,  and  Benjamin  C.  BaChrach,  for 
plaintiff  in  error. 

H.  J.  Hamlin,  Attorney  General,  and  Frederick  L. 
Pake,  Jr. ,  for  the  People. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  was  an  indictment  returned  to  the  criminal  court 
of  Cook  county  against  the  plaintiff  in  error,  charging- 
him  with  receiving  and  concealing  stolen  property.  Th^ 
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indictment  alleges  the  property  to  have  been  that  of 
Mary  H.  Sparrow,  and  consisted  of  the  following"  arti- 
cles: eight  rings,  one  neck  chain,  one  charm,  two  ear- 
rings and  one  satchel. 

Upon  the  trial  it  appeared  that  Miss  Sparrow  was 
staying  at  No.  232  Michigan  avenue,  in  the  city  of  Chi- 
cago, and  that  on  the  night  of  the  29th  of  July,  1903,  her 
room  was  entered  by  a  colored  man  by  the  name  of  Jack- 
son, and  a  small  satchel  or  hand-bag  stolen  from  under 
the  pillow  upon  which  she  was  sleeping,  which  bag  con- 
tained the  articles  above  enumerated;  that  Miss  Spar- 
row at  once  reported  her  loss  to  the  police  department 
and  two  officers  were  detailed  upon  the  case;  that  after 
search  had  progressed  for  several  weeks,  a  colored  man 
by  the  name  of  Stokes  informed  the  officers  that  Jackson, 
who  was  then  confined  in  the  county  jail  of  Cook  county 
charged  with  the  commission  of  another  crime,  had  com- 
mitted the  burglary  and  had  sold  the  jewelry  to  plaintiff 
in  error.  A  search  warrant  was  procured,  and  the  two 
officers,  Stokes  and  Miss  Sparrow  went  to  the  place  of 
business  of  the  plaintiflE  in  error,  who  denied  the  pur- 
chase of  the  jewelry  or  that  he  had  ever  seen  or  heard 
of  Stokes  or  Jackson  before  that  day.  Search  was  com- 
menced under  the  warrant,  and  before  it  had  progressed 
far  the  plaintiff  in  error  admitted  that  he  had  purchased 
the  jewelr}'  stolen  from  Miss  Sparrow,  but  claimed  to 
have  sold  it  to  a  person  residing  on  the  west  side,  and 
offered,  if  given  three  hours,  to  go  to  the  west  side  and 
produce  the  articles  purchased  by  him  of  Jackson.  He 
was  arrested  and  takep  before  the  inspector  at  the  Har- 
rison street  station,  where  he  again  admitted  having  had 
the  jewelry  in  his  possession.  He  was  later  given  an 
opportunity  to  produce  the  jewelry,  but  never  did  so. 

No  evidence  was  introduced  on  behalf  of  plaintiff  in 
error,  and  the  jury  returned  a  verdict  finding  him  guilty 
as  charged  in  the  indictment,  and  fixing  the  value  of  the 
goods  purchased  by  him  of  Jackson  at  $100. 
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It  is  urged  as  ground  for  a  reversal,  first,  that  the 
evidence  is  insufficient  to  support  a  conviction;  second, 
that  the  venue  was  not  proved  as  laid  in  the  indictment; 
and  third,  error  in  giving  instruction  No.  3  on  behalf  of 
the  People. 

First — It  appears  from  the  testimony  of  Miss  Sparrow 
that  she  was  robbed  at  232  Michigan  avenue,  in  Chicago, 
Cook  county,  Illinois,  during  the  night  of  July  29, 1903; 
that  as  soon  as  she  discovered  her  loss  she  reported  the 
same  to  the  police  department;  that  the  officers  assigned 
to  duty  called  upon  her,  and  at  their  request  she  accom- 
panied them  to  the  place  of  business  of  plaintiff  in  error, 
and  that  while  there  he  admitted  to  her  and  the  two  offi- 
cers that  he  had  purchased  her  jewelry  from  Jackson. 
The  witness  Stokes  testified  that  between  five  and  six 
o'clock  on  the  morning  of  July  30  Jackson  called  at  his 
room  and  showed  him  jewelry  answering  the  description 
of  that  described  as  having  been  stolen  from  Miss  Spar- 
row; that  Jackson  requested  him  to  help  sell  it;  that 
they  went  together  to  1307  State  street,  the  place  of  busi- 
ness of  plaintiff  in  error,  and  that  Jackson  sold  seven 
rings  and  the  chain  and  charm  to  plaintiff  in  error  for 
$50;  that  plaintiff  in  error  at  this  time  asked  Jackson 
where  he  got  this  jewelry,  and  that  he  answered,  "O,  they 
are  all  right;  I  got  them  down  there;"  that  plaintiff  in 
error  then  asked  who  Stokes  was,  and  that  he  replied, 
"O,  he  is  all  right;  I  just  brought  him  with  me;  he  is  all 
right;"  that  plaintiff  in  error  then  requested  Stokes  to 
step  to  one  side  and  told  his  wife  to  show  him  some  pen 
knives,  and  that  while  she  was  showing  him  the  knives 
the  plaintiff  in  error  purchased  the  jewelry  of  Jackson. 
Jackson,  while  on  the  stand,  admitted  the  burglary,  and 
testified  that  lie  sold  the  seven  rings  and  the  chain  and 
charm  taken  from  Miss  Sparrow  to  plaintiff  in  error  for 
$50,  substantially  corroborating  the  testimony  of  Stokes. 
The  officers  testified  that  they  were  connected  with  the 
Harrison  street  station;  that  they  were  assigned  to  this 
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case,  fttid  that  Stokes  informed  them  that  Jackson,  who 
was  then  in  jail,  had  stolen  the  jewelry  and  what  dispo- 
sition he  had  made  of  it;  that  they  went  to  the  place  of 
business  of  the  plaintiff  in  error  and  charged  him  with 
having  the  property,  which  he  denied;  that  they  exam- 
ined the  book  in  which  the  plaintiff  in  error  told  them 
all  property  purchased  by  him  was  listed,  and  failed  to 
find  this  property  described  therein;  that  they  started 
to  make  search  under  the  search  warrant,  and  that  after 
it  had  progressed  for  about  ten  minutes  the  plaintiff  in 
,  error  stated  that  they  need  search  no  further, — that  he 
had  purchased  the  jewelry  and  had  sold  it  again,  but 
if  given  three  hours  in  which  to  go  to  the  west  side  he 
would  produce  it;  that  they  arrested  him,  took  him  to 
the  Harrison  street  station,  and  that  he  was  afterwards 
released  on  bail  and  made  engagements  at  several  times 
to  meet  them  for  the  purpose  of  returning  Miss  Sparrow's 
property;  that  he  finally  told  them  the  settings  had  been 
destroyed  and  new  ones  would  have  to  be  made,  and  later 
said  the  person  to  whom  he  had  sold  the  property  refused 
to  turn  it  back  to  him  except  in  full  payment,  and  that 
he  could  not  comply  with  this  condition. 

Miss  Sparrow  testified  that  the  value  of  the  property 
taken,  which  Jackson  states  he  sold  plaintiff  in  error, 
was  about  $700.  The  fact  that  the  articles  stolen  were 
of  the  value  stated  by  Miss  Sparrow  is  not  controverted. 
The  fact  that  Jackson  had  so  large  a  number  of  articles 
of  women's  jewelry  in  his  possession,  which  he  offered 
for  sale  at  much  less  than  their  value,  should  have  put 
an  honest  man  upon  his  guard,  and  the  ease  with  which 
Jackson  succeeded  in  satisfying  plaintiff  in  error's  quest 
for  information,  together  with  the  fact  that  he  did  not 
list  the  jewelry  upon  his  book  and  denied  buying  it  when 
charged  with  having  it  in  his  possession,  was  evidence 
of  guilt,  and  was  sufficient  evidence  of  guilty  knowledge 
to  justify  the  court  in  refusing  to  take  the  case  from 
the  jury,  and  warranted  the  jury  in  returning  a  verdict  of 
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guilty  against  the  defendant.  In  Huggina  v.  People^  135 
111.  243,  which  was  a  case  where  the  facts  were  very  sim- 
ilar to  the  facts  in  this  case,  it  was  said  (p.  247):  "The 
knowledge  of  the  prisoner,  in  this  sense,  is  the  gist  of 
the  offense,  and  must  be  found  by  the  jury  as  a  fact.  In 
determining  whether  the  fact  existed,  the  jury  will  be 
justified  in  presuming  that  the  prisoner  acted  rationally, 
and  that  whatever  would  convey  knowledge  or  induce 
belief  in  the  mind  of  a  reasonable  person,  would,  in  the 
absence  of  countervailing  evidence,  be  sufficient  to  ap- 
prise the  prisoner  of  the  like  fact,  or  induce  in  his  mind 
the  like  impression  and  belief." 

Second — While  it  does  not  appear  from  any  express 
statement  of  any  witness  that  the  goods  were  sold  in 
the  county  of  Cook  and  State  of  Illinois,  it  was  expressly 
stated  by  Miss  Sparrow  that  the  burglary  took  place  in 
said  county,  and  this,  considered  with  the  testimony  of 
the  six  witnesses  as  a  whole,  we  think  proved  the  venue 
as  laid,  with  sufficient  clearness.  It  is  not  necessary 
that  some  one  testify,  in  so  many  words,  to  the  place 
where  the  offense  was  committed,  but  it  is  sufficient  if 
the  evidence,  as  a  whole,  leaves  no  reasonable  doubt  as 
to  the  act  upon  which  the  indictment  is  based  having 
been  committed  at  the  place  laid  in  the  indictment.  {Por- 
ter V.  People,  158  111.  370.)  "The  venue  of  an  offense  may 
be  proven  like  any  other  fact,  in  a  criminal  case.  It 
need  not  be  established  by  positive  testimony  nor  in  the 
words  of  the  information,  but  if,  from  the  facts  appear- 
ing in  evidence,  the  only  rational  conclusion  which  can 
be  drawn  is  that  the  offense  was  committed  in  the  county 
alleged,  it  is  sufficient."    Weinecke  v.  State,  34  Neb.  14. 

Third — It  is  said  instruction  No.  3  given  on  behalf  of 
the  People  is  meaningless  and  misleading.  While  the 
instruction  was  bunglingly  drawn,  we  do  not  thin^  the 
jury  were  misled  thereby. 

The  judgment  of  the  criminal  court  of  Cook  county  is 

^  *  Judgment  affirmed. 
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114a  *  24      1.  Variance— to^n  question  ofvariaruxisnot  raised.    A  motion  to 

instruct  the  jury  to  find  for  the  defendant  upon  the  ground  of  a 
variance  between  the  pleadings  and  proof  does  not  raise  the  ques- 
tion of  variance  for  review,  unless  the  defendant  indicates  specifi- 
cally in  what  the  variance  consists. 

2.  Evidence — testimony  as  to  condition  of  broken  boUs  is  not  expert 
testimony.  Testimony  as  to  the  appearance  of  broken  bolts  found 
in  a  piece  of  an  exploded  boiler  and  fire-box  is  not  such  evidence 
as  calls  for  the  qualification  of  the  witnesses  as  experts. 

3.  Same — what  sufficient  to  go  to  jury  as  to  cause  of  a  boiler  explosion. 
Evidence  that  the  broken  parts  of  an  exploded  locomotive  boiler 
and  fire-box  showed  old  breaks  and  that  the  crown-sheet  was  en- 
crusted with  hard  mud  and  sediment,  thus  allowing  the  bolts  to 
become  so  heated  that* the  threads  ^'slipped,"  is  sufficient,  though 
contradicted,  to  go  to  the  jury  upon  the  question  of  the  cause  of 
the  explosion. 

lUinois  Central  Bailroad  Co.  v.  BehrenSj  106  111.  App.  471,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Washington  connty;  the  Hon.  William  Hart- 
zell,  Judge,  presiding. 

W.  W.  Barr,  (J.  M.  Dickinson,  of  counsel,)  for  ap- 
pellant. 

James  A.  Watts,  (George  Vernor,  of  counsel,)  for 
appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decision  of  the  Appellate 
Court  for  the  Fourth  District  affirming  a  judgment  of  the 
circuit  court  of  Washington  county  for  $3000  in  an  ac- 
tion by  appellee  against  appellant,  for  personal  injuries. 
Th^  declaration  consisted  of  two  gounts,  the  first  alleg"- 
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ing  that  the  injury  was  occasioned  by  reason  of  the  un- 
safe condition  and  lack  of  proper  repair  of  an  engine 
and  boiler  in  the  use  of  the  defendant,  in  consequence  of 
which  it  exploded.  The  second,  that  an  engine  operated 
by  the  defendant  was  so  carelessly  and  negligently  man- 
aged and  cared  for  that  the  same  exploded,  causing*  the 
plaintiff's  injury.  The  plea  was  the  general  issue  and 
the  trial  by  jury.  An  instruction  to  the  jury  to  find  for 
the  defendant  was  asked  and  refused,  both  at  the  con- 
clusion of  the  testimony  offered  by  the  plaintiff  and  at 
the  close  of  all  the  evidence. 

It  is  contended  that  the  verdict  of  the  jury  and  the 
judgment  of  the  circuit  court  are  inconsistent  with  and 
contrary  to  instructions  given  on  behalf  of  the  defend- 
ant. But  that  was  a  question  for  the  Appellate  Court, 
unless  we  shall  conclude  that  there  is  an  entire  absence 
of  proof  in  the  record  fairly  tending  to  support  the  ma- 
terial allegations  of  the  declaration. 

It  is  again  insisted  that  there  is  a  variance  between 
the  evidence  and  the  first  count  of  the  declaration,  in 
that  the  count  avers  that  the  boiler  exploded,  while,  it 
is  said,  the  evidence  shows  that  it  was  the  fire-box  which 
exploded.  Unless  the  variance  now  complained  of  was 
specifically  pointed  out  by  the  defendant  on  the  trial  it 
could  not  be  raised,  on  appeal,  either  in  the  Appellate 
Court  or  here.  A  motion  to  instruct  the  jury  to  find  for 
the  defendant  on  the  ground  of  a  variance  between  the 
pleadings  and  the  evidence  is  not  sufficient  to  raise  the 
question  of  variance,  unless  the  defendant,  by  its  motion, 
indicates  specifically  in  what  the  variance  consists,  so 
as  to  enable  the  court  to  pass  upon  it  intelligently,  and 
also  to  enable  the  plaintiff  to  so  amend  his  declaration 
as  to  make  it  conform  to  the  evidence.  {Probst  Construc- 
tion Co.  V.  Foley ^  166  111.  81,  and  cases  there  referred  to.) 
Counsel  for  the  appellant  fail  to  point  out  in  the  record 
wherein  this  inflexible  rule  of  practice  was  complied 
with.     There  was,  however,  no  material  variance.    The 
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fire-box,  as  we  understand  the  evidence,  may  be  called, 
and  is,  a  part  of  the  boiler. 

A  single  instruction  was  given  at  the  instance  of  the 
plaintiff,  and  it  is  insisted  that  it  does  not  correctly  state 
the  law  of  the  case.  It  was  intended  to  direct  the  jury 
as  to  what  elements  of  injury  might  be  taken  into  con- 
sideration, in  case  it  found  the  issues  for  the  plaintiff,  in 
estimating  his  damages.  We  do  not  regard  it  as  subject 
to  the  criticism  made  by  counsel,  but  are  of  the  opinion 
that  it  announces  substantially  the  correct  rule  of  law. 

Witnesses  examined  on  behalf  of  plaintiflf,  who  were 
at  the  place  of  the  explosion  soon  after  it  occurred,  tes- 
tified that  they  found  a  piece  of  the  fire-box  and  boiler 
with  broken  bolts,  and  described  the  appearance  of  them, 
using  such  expressions  as  "they  looked  like  there  was 
a  few  that  were  off,  and  others  looked  like  the  threads 
were  drawn  out  of  the  sheet  or  boiler, — the  ends  just 
stripped  oif ;  looked  like  they  were  dark  color,  and  a  few 

* 

— a  part  of  them — looked  like  there  was  a  fresh  break, 
because  they  looked  bright;  the  others  looked  dull."  It 
is  argued  that  this  testimony  was  in  the  nature  of  expert 
evidence,  and  inasmuch  as  the  witnesses  did  not  qualify 
as  experts,  it  was  error  to  allow  their  testimony  to  go 
to  the  jury.  The  objection  seems  to  have  been  general 
rather  than  specific  as  to  any  particular  question  or  an- 
swer, but  aside  from  this  we  think  the  point  is  without 
merit.  The  testimony  was  in  no  sense  expert  evidence, 
nor  did  the  witnesses  testify  as  such.  What  they  saw 
and  described  was  a  matter  of  common  observation. 

It  is  urged,  with  much  earnestness,  that  the  trial  court 
erred  in  refusing  to  instruct  the  jury  to  find  the  issues 
for  the  defendant.  In  determining  whether  the  instruc- 
tion should  have  been  given  we  must  confine  ourselves 
to  the  single  consideration  whether  or  not  the  evidence 
introduced  on  behalf  of  the  plaintiff,  as  shown  by  the 
record,  with  all  its  reasonable  inferences  and  intend- 
ments, fairly  tended  to  support  the  material  allegations 


Fik  '(M.]  1.  0.  R.  R.  Co.  V.  Beh»ens.  23 

of  his  declaration,  the  decision  of  the  Appellate  Court 
having  conclusively  settled  all  controverted  questions 
of  fact  adversely  to  the  defendant,  so  far  as  such  facts 
depend  upon  the  mere  preponderance  of  the  testimony. 
In  the  discussion  of  this  question  it  must  be  conceded 
that  it  was  the  duty  of  the  defendant  company  to  use 
all  reasonable  care  to  furnish  proper  and  safe  locomo- 
tives in  the  operation  of  its  road,  and  a  question  is  raised 
whether  the  plaintiff  made  a  prima  facie  case  by  proof  of 
the  explosion,  under  the  previous  decisions  of  this  court. 
We  do  not  regard  that  question  important  or  material  in 
the  decision  of  the  case,  as  plaintiff  did,  we  think,  intro- 
duce competent  affirmative  proof  tending  to  support  the 
allegations  of  the  declaration. 

We  are  somewhat  embarrassed  in  the  consideration 
of  the  evidence  of  the  witnesses  testifying  in  the  case, 
from  the  fact  that  upon  the  trial  a  model  of  the  locomo- 
tive engine  which  exploded  was  used  by  counsel,  both 
for  plaintiff  and  defendant,  in  attempting  to  demonstrate 
the  facts  at  issue,  and  reliance  seems  to  have  been  placed 
upon  the  examination  and  inspection  of  such  model  by 
the  jury  and  the  explanations  made  by  the  witnesses. 
Not  having  that  model  before  us,  with  the  accompany- 
ing explanations,  it  is  difficult  to  clearly  understand  some 
of  the  testimony  in  the  record.  There  is  no  controversy, 
however,  as  to  the  following  facts: 

The  plaintiff  was  a  section  hand  employed  by  the  de- 
fendant, and  on  the  17th  day  of  May,  1900,  while  engaged 
in  the  line  of  his  duty,  assisted  in  pushing  a  hand-car 
from  the  main  track  upon  a  side-track  on  the  defendant's 
right  of  way  near  the  village  of  DuBois,  in  Washington 
county,  for  the  purpose  of  allowing  a  mail  train  to  pass. 
As  the  engine  of  the  approaching  train  came  alongside 
the  hand-car  it  exploded,  destroying  the  engine,  and 
throwing  the  fragments  of  the  fire-box,  crown-sheet  and 
other  parts  in  different  directions,  one  of  which  struck 
the  plaintiff  upon  his  right  knee,  inflicting  a  serious  in- 
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jury,  for  which  he  sues.  The  engine,  which  was  num- 
bered 915,  had  been  in  the  use  of  defendant  for  several 
years.  It  was  placed  in  the  round-house  of  the  company 
at  Centralia  about  the  6th  of  May  for  repairs,  and  re- 
mained there  until  the  12th  of  that  month,  during  which 
time,  according  to  the  testimony  of  employees  of  the  de- 
fendant, it  was  repaired.  One  of  the  defects  at  that  time 
was,  that  a  number  of  the  bolts  necessary  to  hold  the 
fire-box  together  had  become  cracked  and  broken.  The 
division  master  mechanic,  J.  H.  Pollard,  testified  that  the 
engfine  was  taken  into  the  round-house  on  the  6th  day  of 
May,  and  says:  "All  the  stay-bolts  were  renewed  in  the 
front  sheet  of  the  fire-box,  and  three  on  the  right  side 
and  four  on  the  left  side  of  the  fire-box."  A  great  many  of 
the  bolts  were  tiot  renewed,  but  the  testimony  of  the  de- 
fendant's witnesses  is  to  the  effect  that  by  the  application 
of  usual  and  proper  tests  they  were  found  to  be  in  a  safe 
condition.  From  the  time  the  engine  left  the  round-house 
on  the  12th,  prior  to  the  explosion,  it  was  not  inspected. 
It  is  well  known  that  locomptive  engines  and  boilers, 
when  properly  constructed,  in  good  repair  and  skillfully 
handled  do  not  explode.  It  is  true  that  the  particular 
defects  or  mismanagement  resulting  in  explosions  can 
not  always  be  ascertained;  but  even  that  is  not  the  comr 
mon  experience,  and  whenever  an  accident  of  that  kind 
occurs  the  effective  cause  is  usually  discoverable.  As 
before  stated,  witnesses  who  testified  on  behalf  of  the 
plaintiff  in  the  present  case  examined  the  fragments  or 
pieces  of  the  fire-box  and  crown-sheet,  and  they  testified 
that  they  found  in  them  bolts  which  indicated,  by  their 
appearance,  that  they  had  been  broken  some  time  prior 
to  the  explosion,  and  also  that  they  found  bolts  which 
had  the  appearance  of  what  they  call  "slips," — that  is, 
the  threads  of  the  bolts  had  pulled  off.  The  fire-box  con- 
sists of  two  parts,  the  inner  box  in  this  case  being  sev- 
eral feet  in  dimensions  either  way,  which  was  surrounded 
by  an  outer  covering,  there  being  a  small  space  between 


Ffk.  'MJ  I.  0.  E.  R.  Co.  V.  Behrens.  25 

the  two  plates.  The  top  of  the  inner  box  is  called  the 
crown-sheet,  and  the  two  surfaces  or  plates  are  bolted 
firmly  together  by  stay-bolts  passing  through  both  plates, 
with  screw  threads  on  either  end  and  projecting  beyond 
the  plates,  on  which  heads  were  riveted,  thus  holding 
the  parts  firmly  together  both  by  the  screws  and  riveted 
heads.  These  stay-bolts,  of  which  there  were  a  large 
number,  were  placed  about  four  inches  apart.  Plaintiff's 
witnesses  describe  some  of  them  as  showing  indications 
of  having  been  broken  prior  to  the  explosion,  and  the 
evidence  shows  that  in  all  railroad  locomotives,  as  they 
are  operated,  the  stay-bolts  are  liable  to  become  broken 
or  cracked.  It  was  that  defect,  as  already  stated,  in 
part,  at  least,  which  made  it  necessary  to  put  the  engine 
in  question  in  the  round-house  on  May  6.  Notwithstand- 
ing the  testimony  of  the  defendant's  witnesses  tended  to 
prove  that  the  defects  were  all  removed  and  the  locomo- 
tive put  in  good  repair,  the  fact  remains  that  within  a 
short  time  after  it  was  again  put  in  service  it  exploded, 
and  if  the  testimony  of  the  plaintiff's  witnesses  is  to  be 
believed,  several  of  the  bolts  showed  that  they  had  been 
previously  cracked  or  broken. 

Taking  these  facts  into  consideration,  we  are  of  the 
opinion  that  it  was  a  question  for  the  jury  to  determine, 
under  proper  instructions,  whether  or  not  the  broken 
bolts  and  slips,  as  testified  to  by  those  witnesses,  caused, 
or  contributed  to  the  cause  of,  the  explosion,  and  whether 
or  not  the  defendant's  mechanics,  by  the  exercise  of  rea- 
sonable care,  could  have  discovered  their  true  condition, 
and  whether  or  not  those  making  the  repairs  between  the 
6th  and  12th  of  May  used  all  reasonable  care  and  skill 
to  discover,  remove  and  replace  with  new  bolts  all  those 
which  may  at  that  time  have  been  defective,  and  it  was 
also  a  quefetion  of  fact  for  it  to  determine  whether  or 
not  a  sufficient  number  of  the  bolts  were  broken  before 
the  explosion  to  render  the  operation  of  the  engine  un- 
safe.    Although  a  fire-box  and  boiler  may  be  supplied 
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with  a  larger  number  of  bolts  than  are  really  necessary 
to  render  the  locomotive  safe,  as  testified  to  by  defend- 
ant's witnesses,  still,  how  many  bolts  mij^ht  be  dispensed 
with  without  rendering  it  unsafe  would  always  be  a  ques- 
tion of  fact. 

There  was  also  testimony  offered  on  behalf  of  the 
plaintiff  to  the  effect  that  after  the  accident  there  was  a 
deposit  of  mud  found  on  the  top  of  the  crown-sheet  from 
one-eighth  of  an  inch  to  two  inches  in  thickness,  which 
had  become  very  hard  and  dry,'  and  which  one  witness 
testified  he  was  unable  to  remove  with  his  knife.  The 
plaintiff's  evidence  also  showed  that  some  of  the  bolts 
had  become  so  heated  that  when  the  explosion  occurred 
the  tops  of  them  were  pulled  through  the  crown-sheet, 
inverting  the  heads.  This  deposit  of  mud  was  found  on 
a  part  of  the  crown- sheet  left  inside  the  boiler  as  well  as 
on  that  part  of  it  that  was  blown  some  distance  away. 
The  fire-box  is  constructed,  as  above  indicated,  so  as 
to  allow  the  water  from  the  boiler  to  circulate  freely  be- 
tween the  outer  and  inner  plates,  thus  preventing  the 
crown-sheet  from  becoming  overheated.  Any  accumula- 
tion of  mud  or  other  substance  on  the  crown-sheet  which 
obstructs  the  effect  of  the  water  upon  it  allows  it  to 
become  intensely  heated,  and  so  soft  and  ductile  as  to 
allow  the  stay-bolts  to  "slip"  the  threads  and  pull  the 
heads  through  the  plates.  Inevitably,  when  this  condition 
exists,  the  boiler  becomes  unsafe  and  liable  to  explode. 
All  the  testimony,  both  of  the  witnesses  for  plaintiff  and 
defendant,  is  to  the  effect  that  when  the  boiler  of  a  loco- 
motive is  clean  and  full  of  water  the  crown-sheet  does 
not  become  overheated.  Prom  the  fact  that  the  top  of 
this  crown-sheet  was  encrusted  with  mud,  which  had  be- 
come baked  and  hard,  the  reasonable  inference  is  that 
the  engine  had  not  been  kept  reasonably  clean,  supplied 
with  water  and  free  from  mud  and  sediment.  It  is  true 
that  witnesses  on  behalf  of  the  defendant  contradict,  in 
the  main,  those  of  the  plaintiff  as  to  the  appearance  of 
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the  bolts  and  the  condition  of  the  crown-sheet,  but  such 
testimony  had  no  other  effect  than  to  raise  a  conflict  in 
the  evidence.  In  fact,  a  Mr.  Boyce,  an  employee  of  the 
defendant,  testified  that  he  was  at  DuBois  the  next  morn- 
ing after  the  explosion  for  the  purpose  of  examining  the 
wreck;  that  he  saw  the  crown-sheet  lying  west  of  the 
bank,  (which  was  evidently  the  one  spoken  of  by  wit- 
nesses for  the  plaintiff,)  and  that  he  found  no  indications 
of  "any  dangerous  condition  in  the  metal,  of  any  kind." 
He  does,  however,  say:  "The  piece  of  the  side  sheet,  or 
almost  the  whole  of  the  right  side,  that  went  out  with 
the  explosion,  there  were  a  few  bolts  near  the  center  of 
the  side  sheet  and  the  balance  of  the  bolts  were  sticking 
on  the  outside  of  the  boiler  sheet,  Jind  a  few  showed  up 
as  though  they  were  fractured.  There  were  six  or  eight 
bolts  sticking  in  that  sheet  that  showed  that  they  were 
partly  cracked  at  that  time,  but  it  showed  a  difference 
betw^een  the  old  and  new  bolts  very  plainly.  I  couldn't 
find  any  bolts  entirely  broken  off  before  the  explosion. 
Tiiose  six  or  eight  bolts  that  were  partly  broken  before 
the  explosion  were  on  the  inside  sheet  of  the  fire-box 
that  blew  out.  That  would  indicate  that  they  were  partly 
broken  or  partly  cracked  on  the  outside  when  they  came 
out  with  the  explosion,  or  they  would  have  torn  out 
like  the  rest  had,  and  remained  in  the  side  sheet.  That 
showed  that  th^y  had  a  slight  crack  in  them,  because  the 
breaks  are  always  on  the  outside  sheet.  The  bolts  that 
stuck  to  the  outside  sheet  indicates  that  they  were  first- 
class  bolts,  in  perfect  order.  If  they  had  been  cracked, 
the  crack  would  have  been  next  to  the  outside  sheet. 
They  would  have  followed  the  sheet  that  came  out. 
I  examined  the  top  of  the  crown- sheet  that  remained  in 
the  engine.  There  was  no  mud  there  any  more  than 
you  can  find  in  any  engine  running  any  length  of  time; 
simply  a  little  scale — hard  scale — there.  I  examined  it 
particularly,  as  I  did  all  other  parts."  We  do  not  mean 
to  be  understood  as  saying  that  the  witness  did  not 
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testify  that  in  his  opinion  the  fire-box,  crown-sheet  and 
boiler  were  in  a  safe  condition,  but  only  that  he  stated 
facts  whichf  at  least  in  some  decree,  corroborate  the  tes- 
timony of  the  witnesses  for  the  plaintiff. 

We  think  anyone  carefnlly  readin^^  the  testimony  in 
this  case  and  g^ving^  credence  to  that  of  plaintiff's  wit- 
nesses as  to  the  broken  bolts,  and  especially  the  crown 
sheet  being  covered  with  mod,  would  rationally  conclude 
that  the  explosion  was  caused  by  those  defects,  and  that 
a  careful  and  skillful  operation  of  the  locomotive  would 
have  discovered  and  removed  the  mud  before  it  had  ac- 
cumulated and  hardened  to  the  extent  described.  At 
least  we  are  not  able  to  say  that  there  was  no  evidence 
before  the  jury  tending  to  support  both  counts  of  plain- 
tiff's declaration,  and  therefore  hold  that  the  trial  court 
committed  no  error  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant. 

Our  examination  of  the  various  assignments  of  error 
upon  which  a  reversal  is  asked,  leads  us  to  the  conclu- 
sion that  there  is  no  reversible  error  in  this  record.  The 
judgment  of  the  Appellate  Court  will  accordinj^ly  be  af- 
firmed. Judgm€  nt  ajnrmed. 


LiEE  HiCKOX  et  aL 

17. 

The  City  op  Springfielj). 

Opinion  filed  Ftbntary  17, 19i^, 

1.  Appeals  and  WStnORS—^chen  juihjnunt  trill  be  ajfirmai  for  ttant 
cfecnnplete  abgtracL  A  judgment  will  be  affirmed  for  waat  of  a  suffi- 
cient abstract  of  record  where  a  consideration  of  the  case  requires 
a  review  of  the  evidence,  which  appellant  has  made  no  attempt 
to  abstract,  merely  referring  to  the  record  for  the  same. 

2.  Same — trhen  apptlke  is  not  nquired  tofiU  aihiitiomil  abstract.  The 
filing  by  the  appellant  of  an  abstract  of  record  which  makes  no 
attempt  to  abstract  the  evidence  does  not  require  the  appellee 
to  file  an  additional  abstract  supplying  the  evidence. 
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Appeal  from  the  County  Court  of  Sangamon  county; 
the  Hon.  George  W.  Murray,  Judge,  presiding. 

R.  Li.  McGuire,  and  T.  J.  Condon,  for  appellants. 

Arthur  M.  Fitzgerald,  and  Albert  Salzenstein, 
for  appellee. 

Mr.  Jdstice  Wilkin  delivered  the  opinion  of  the  court: 

On  October  31,  1902,  a  petition  of  property  owners 
was  presented  to  the  board  of  local  improvements  of 
Springfield,  Illinois,  praying  that  the  brick  pavement 
on  Fourth  street,  in  said  city,  from  Madison  street  to 
Jackson  street,  be  covered  with  asphalt.  The  estimate 
of  the  cost  of  the  said  improvement  as  made  by  the 
city  engineer  was  $12,350.50,  and  the  board  of  local  im- 
provements passed  a  resolution  to  grant  the  prayer  of 
the  petition.  November  14,  1902,  was  set  as  the  day  for 
hearing  objections,  and  at  that  time  a  petition  was  pre- 
sented by  certain  persons  who  had  signed  the  original 
petition,  asking  to  withdraw  their  names.  The  hear- 
ing upon  this  request  was  adjourned  until  November  17, 
1902,  when  the  request  of  the  petitioners  was  refused. 
January  12, 1903,  the  ordinance  was  submitted  to  the  city 
council  and  passed.  The  county  court  appointed  a  com- 
missioner to  make  the  assessment,  and  his  roll  assessed 
the  benefits  to  the  property  owners  at  $8712.50  and  to 
the  public  at  $4188. 92.  Objections  were  filed  in  the  county 
court  to  this  assessment.  The  objectors  waived  a  jury 
as  to  benefits  and  the  court  confirmed  the  assessment 
roll  as  made  by  the  commissioner.  Prom  that  order  an 
appeal  has  been  taken  to  this  court  by  property  holders. 

Two  questions  are  presented  for  our  decision:  First, 
had  the  persons  who  signed  the  original  petition  the 
right  to  withdraw  their  names  from  it  before  it  was 
finally  acted  upon  by  the  board  of  local  improvements; 
and  second,  were  the  persons  who  signed  the  original 
petition  iij  fact  the  legal  owners  pf  the  property  for 
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which  they  sig^ned,  and  if  they  were  not,  was  the  petition 
signed  by  persons  owning  one-half  of  the  frontage  on 
the  proposed  improvement.  These  questions  can  only  be 
determined  by  a  consideration  and  review  of  the  testi- 
mony produced  upon  the  hearing.  Witnesses  there  testi- 
fied as  to  the  total  frontage  and  the  amount  signed  for, 
and  also  as  to  the  request  of  certain  petitioners  at  a  par- 
ticular time  for  leave  to  withdraw  their  names.  The  ab- 
stract filed  in  this  court  shows  none  of  that  testimony. 
No  attempt  whatever  is  made  to  abstract  the  evidence 
of  the  witnesses  or  the  contents  of  certain  documents 
offered  in  evidence  at  the  hearing.  Rule  14  of  this  court 
requires  the  party  appealing  to  furnish  such  an  abstract 
of  the  record  as  will  full}^  present  every  error  and  excep- 
tion relied  on,  and  sufficient  for  the  examination  and  de- 
termination of  the  case  without  any  examination  of  the 
written  record.  Where  a  manifest  attempt  has  been 
made  to  comply  with  this  rule  and  the  abstract  is  merely 
defective,  it  will  be  accepted  by  the  court  as  sufficiently 
presenting  the  matters  in  issue,  but  if  the  opposing  party 
is  not  satisfied  with  such  abstract  he  may  file  an  addi- 
tional one  and  have  the  cost  of  the  same  taxed  to  the 
party  filing  the  principal  abstract,  if  the  court  shall 
finally  determine  that  the  additional  abstract  was  nec- 
essary. This  right  of  the  opposing  counsel,  however, 
has  never  been  construed  to  justify  the  filing  of  an  ab- 
stract which  does  not  pretend  to  comply  with  rule  14, 
and  thereby  compel  the  other  party  to  do  what  the  ap- 
pellant or  plaintiff  in  error  should  have  done.  As  we 
said  in  Gibler  v.  City  of  MattooUy  167  111.  18,  "it  is  not  our 
duty  to  perform  this  work  of  counsel,  which,  in  detail, 
as  to  them  is  inconsiderable,  but  when  imposed  upon  us 
is,  in  the  aggregate,  extremely  burdensome." 

The  judgment  of  the  court  below  must  be  affirmed  for 
want  of  a  complete  abstract.     Staude  v.  Schumacher,  187 

Judgment  affirmed. 
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The  People,  for  use  of  State  Board  of  Health, 

v. 
Charles  L.  Smith. 

Opinion  filed  February  17, 190J^. 

1.  Medicine  and  surgery — aelling  spectacles  is  not  a  violation  of 
sections  7  and  8  of  act  of  1899,  One  who  travels  from"  place  to  place 
fitting  and  sellin^r  spectacles  is  not  **practicing  medicine,"  within 
the  meaning  of  that  term  as  defined  in  section  7  of  the  act  of  1899; 
(Laws  of  1899,  p.  275;)  nor  is  he  an  itinerant  vendor  of  an  ''appli- 
ance intended  for  the  treatment  of  diseases,**  within  the  meaning 
of  section  8  of  the  same  act. 

2.  Same — wha^  not  professing  to  cure  or  treat  a  disease  or  deformity. 
One  who  advertises  himself  as  a  famous  eye  expert  and  invites 
persons  afflicted  with  certain  defects  of  vision  to  call  upon  him  to 
have  glasses  ground  and  fitted  does  not  profess  to  treat  or  prescribe 
for  disease  or  deformity,  within  the  meaning  of  section  8  of  the 
act  of  1899,  (Laws  of  1899,  p.  275,)  where  he  states  in  the  advertise- 
ment that  be  does  not  give  medical  or  surgical  treatment,  although 
his  glasses  relieve  and  had  cured  troubles  due  to  defective  sight. 

Smith  V.  People,  108  111.  App.  499,  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh, 
Judge,  presiding, 

Whitmore,  Barnes  &  Boulware,  for  plaintiff  in 
error. 

I.  C.  PiNCKNEY,  for  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  case  was  submitted  at  a  prior  term  on  appeal 
from  the  Appellate  Court,  and  was  remanded  to  that 
court  with  directions,  if  it  adhered  to  its  judgment  of 
reversal,  to  incorporate  in  it  a  statement  of  facts,  in 
compliance  with  section  88  of  the  Practice  act.  (See  199 
111.  20.)  It  has  again  reversed  the  judgment  of  the  cir- 
cuit court  without  remandment,  and  certified  in  its  judg- 
ment the  following  statement  of  facts:    "We  find  that 
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appellant  was  eng'aged  in  the  business  of  traveling  op- 
tician; that  he  went  from  place  to  place  in  this  State, 
including  Peoria,  where  the  acts  in  question  were  per- 
formed; that  he  fitted  spectacles  to  persons  of  defect- 
ive sight,  first  ascertaining,  by  tests,  the  kind  of  lens 
required  by  his  customer,  then  procuring  glasses  to  be 
ground  accordingly  and  placed  in  a  frame  and  delivered 
to  his  customers,  and  receiving  payment  therefor;  that 
he  advertised  himself  in  the  public  press  as  *the  famous 
Chicago  eye  expert,'  and  in  such  advertisements  he  in- 
vited persons  afflicted  with  blurring,  dizziness,  neuralgia, 
headaches,  spots  before  the  eyes,  inflammation,  granu- 
lation, winking,  trembling  spells,  cataract,  burning  and 
smarting  of  the  eyes,  and  various  nervous  brain  affec- 
tions, to  call  upon  him;  that  these  advertisements  stated 
that  he  did  not  give  medical  or  surgical  treatment;  that 
in  these  advertisements  he  stated  that  his  glasses,  fit- 
ted and  ground  by  his  method,  benefited  his  patrons,  and 
had  cured  headaches,  blurring,  itching  and  burning  of 
the  eyes,  etc.  We  find  that  appellant's  glasses  relieved 
such  troubles  while  they  were  used,  but  did  not  cure 
them.  We  find  that  appellant  had  no  license  from  the 
State  Board  of  Health.  We  find  that  appellant  did  not 
practice  medicine  or  surgery.  We  further  find  that  ap- 
pellant did  not  treat,  or  profess  to  treat,  operate  on  or 
prescribe  for  any  physical  ailment  or  any  physical  in- 
jury  to  or  deformity  of  another,  e;xcept  in  the  manner 
and  to  the  extent  above  stated.  We  find  that  the  fore- 
going were  the  acts  for  which  appellee  sought  to  recover, 
and  recovered,  from  appellant  in  this  cause  the  penalt}' 
prescribed  by  the  act  entitled  *An  act  to  regulate  the 
practice  of  medicine  in  the  State  of  Illinois,  and  to  re- 
peal an  act  therein  named,'  in  force  July  1,  1899.  We 
hold  that  these  facts  did  not  give  appellee  a  cause  of 
action  against  appellant." 

Counsel  for  plaintiff  in  error  have  devoted  a  consid- 
erable part  of  their  brief  and  argument  to  the  contention 


Feb/M.]  The  People  v.  Smith.  33 

that  this  is  not  a  case  in  which  the  Appellate  Court  was 
authorized  to  incorporate  in  its  judgment  a  finding  of 
facts.  But  that  question  is  settled  by  our  repeated  de- 
cisions to  the  contrary.  Moreover,  it  was  decided  upon 
the  former  hearing  of  the  case,  that,  inasmuch  as  that 
court  reversed  the  judgment  of  the  circuit  court  without 
remanding  the  cause,  it  was  its  duty  to  find  and  recite  in 
its  judgment  the  facts,  and  the  case  was  remanded  for 
that  purpose.  It  is  also  too  well  settled  to  be  longer 
a  matter  of  controversy,  that  this  court  is  concluded  by 
the  facts  so  found,  and  that  we  can  only  upon  this  writ 
of  error  determine  whether  or  not  the  Appellate  Court 
properly  applied  the  law  to  the  facts  found  by  it.  Hawk 
V.  Chicago,  Burlington  and  Northern  Railroad  Co.  147  111.  399, 
and  cases  there  cited;  Schwartz  v.  Supreme  Court  of  Honor ^ 
194  id.  344;  Davis  v.  Chicago  Edison  Co,  195  id.  31;  Hunter 
v.  National  Union,  197  id.  478. 

As  we  said  in  our  former  opinioii,  there  is  nothing  in 
the  record  from  which  we  can  determine  just  what  the 
complaint  against  the  defendant  below  was;  but  for  the 
purposes  of  t;his  decision  let  it  be  assumed,  as  claimed  by 
counsel,  that  the  charge  was  a  violation  of  sections  7  and 
8  of  the  act  of  1899,  to  regulate  the  practice  of  medicine 
in  this  State, — that  is,  by  professing  "to  treat,  operate 
on  or  prescribe  for  any  physical  ailment  or  any  physical 
injury  to  or  deformity  of  another,"  as  provided  in  said 
section  7,  and  being  an  itinerant  vendor  of  an  appliance 
for  the  treatment  of  diseases  or  injuries  as  prohibited  by 
section  8.  The  finding  of  the  Appellate  Court  is,  that 
all  the  defendant  did  was  to  fit  spectacles  to  the  eyes 
of  persons  of  defective  vision  and  sell  them  to  such  per- 
sons. By  so  doing  he  did  not  treat,  operate  upon  or  pre- 
scribe for  any  physical  ailment  or  injury  or  deformity  of 
another,  within  the  meaning  of  section  7;  nor  did  he,  by 
advertising  himself  as  an  eye  expert  and  inviting  per- 
sons afflicted  with  certain  defects  of  vision  to  call  upon 
him,  profess  tp  treat,   operate  on  or  prescribe  for  any 
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physical  ailment  or  physical  injury  to  or  deformity  of 
another,  but  in  the  same  advertisement  stated  that  he 
did  not  give  medical  or  surgical  treatment.  All  that  he 
claimed  by  the  advertisement  was,  that  glasses  fitted  and 
ground  by  his  method  benefited,  and  had  cured,  head- 
aches, blurring,  itching  and  burning  of  the  eyes,  etc. 
We  also  think  it  clear  that  he  was  not,  under  the  facts 
Jiere  found,  an  itinerant  vendor  of  any  drug,  nostrum, 
ointment  or  application  of  any  kind  intended  for  the 
treatment  of  diseases  or  injury,  nor  did  he,  by  writing  or 
printing,  or  other  method,  profess  to  the  public  to  cure 
or  treat  diseases  or  deformity  by  any  drug,  nostrum  or 
application,  within  the  meaning  of  section  8.  It  would 
be  a  strained  construction  of  that  section  to  hold  that 
the  mere  fitting  of  spectacles  to  the  eyes  of  a  person  is 
an  appliance  intended  for  the  treatment  of  diseases  or 
injury  of  another.  As  we  have  said,  this  statute  is  penal 
in  its  character  and  must  be  strictly  construed.  It  is  a 
well  known  fact  that  headaches,  dizziness  and  other  sim- 
ilar ailments  often  result  from  defective  vision,  which 
may  be  relieved  by  the  use  of  spectacles;  but  it  cannot 
be  seriously  contended  that  the  person  who  sells  such 
spectacles  or  who  tests  the  eyes  and  fits  such  glasses 
practices  medicine  or  surgery  or  professes  to  cure  or 
treat  diseases  or  deformities  thereby.  While  the  statute 
under  consideration  is  a  wise  and  humane  regulation  for 
the  protection  of  the  public,  and  should  be  rigidly  en- 
forced, the  construction  here  contended  for  could  have 
no  other  effect  than  to  bring  it  into  disrepute. 

We  think,  on  the  facts  recited  in  the  judgment  below, 
the  Appellate  Court  ruled  properly  in  holding  that  the 
evidence  did  not  warrant  a  conviction.  Its  judgment 
will  therefore  be  affirmed.  j^^ment  affirmed. 


Fefc.'04.]         Owen  v.  Village  of  Brookport.  35 

James  Owen 

V. 

The  Village  op  Brookport  et  at. 

Opinion  filed  February  17^  1904. 

1 .  Dedication — effect  where  plat  is  not  acknowledged  according  to  stat- 
ute. An  unacknowledged  plat  does  not  pass  the  fee  pf  the  streets 
to  the  municipality,  but  such  fee,  to  the  center  of  the  street,  at- 
taches to  the  ownership  of  the  abutting  lots  and  is  burdened  with 
the  easement  of  use  in  the  public. 

2.  Same — effect  %chere  street  in  unacknowledged  plat  borders  on  d  river. 
When  a  street  is  indicated  upon  an  unacknowledgfed  plat  as  bor- 
derinjj  upon  a  river,  there  being:  nothing  to  indicate  its  boundary 
line  on  the  riverside  except  the  irregular  line  denoting  the  water's 
edge  and  no  width  being  specified,  the  purchasers  of  abutting  lots 
take  the  fee  to  the  center  of  the  stream,  and,  as  to  the  original 
donor  and  his  grantees,  the  street  will  extend  to  the  water's  edge. 

3.  Partition — complainant  must  prove  an  undivided  iyiterest,  as  cU- 
leged  in  his  bill,  A  complainant  in  partition  must  show  that  he  owns 
an  undivided  interest  in  the  property  sought  to  be  partitioned,  as 
alleged  in  his  bill. 

4.  Deeds — when  grantor  cannot  set  up  an  after-acquired  title.  Where 
a  deed  recites  that  the  grantor  owns  the  fee  simple  title  and  con- 
veys the  same  with  a  covenant  that  the  grantee  shall  hold  the  land 
free  from  all  claims  which  may  be  made  by  the  grantor  or  those 
claiming  under  him,  the  grantor  and  those  claiming  under  him  can 
not  set  up  an  alleged  fee  simple  title  subsequently  acquired,  but 
the  same  inures  to  the  benefit  of  the  grantee. 

5.  Leases — tenant  cannot  deny  the  validity  of  lessor's  title.  One  who 
recognizes  the  validity  of  a  lease  from  a  municipal  corporation  by 
accepting  its  provisions  is  estopped,  during  the  continuance  of  the 
lease,  to  deny  the  validity  of  the  title  of  the  municipal  corpora- 
tion, even  though  he  did  not  sign  the  lease. 

6.  Limitations — statute  does  not  run  against  municipal  coiporaAion. 
The  Statute  of  Limitations  does  not  run  against  a  municipal  cor- 
poration with  respect  to  streets  or  property  held  for  public  use. 

Appeal  from  the  Circuit  Court  of  Massac  county;  the 
Hon.  A.  K.  Vickers,  Judge,  presiding. 

This  is  a  bill  for  partition,  filed  in  the  circuit  court 
of  Massac  county  on  March  11, 1902,  by  the  appellant 
against  the  appellees  for  the  partition  of  a  piece  of  land 
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described  in  the  bill  as  follows:  "One-half  of  a  tract  or 
parcel  of  land,  situated  in  the  county  of  Massac  and 
State  of  Illinois,  in  front  of  the  town  of  Brooklyn  and 
bounded  as  follows,  viz. :  Commencing  at  lot  No.  1  and 
running  to  lot  No.  30  in  length,  and  commencing  at  low 
water  mark  and  running  up  to  First  or  Front  street  of 
said  town  in  breadth,  together  with  all  and  singular  the 
buildings  and  improvements,  rights,  privileges,  immuni- 
ties and  appurtenances,  thereunto  belonging  or  in  any- 
wise appertaining."  The  bill  alleges  that  complainant 
below,  appellant  here,  was  the  owner  of  an  undivided 
half  of  this  tract,  and  that  the  heirs  and  grantees  of  one 
James  Campbell,  deceased,  are  the  owners  of  the  other 
undivided  half  thereof.  Among  the  defendants  below 
were  several  minors,  for  whom  guardians  ad  litem  were 
appointed,  and  filed  .answers.  All  the  other  defendants, 
except  the  village  of  Brookport  and  the  Illinois  Central 
Railroad  Company,  were  defaulted.  Answers  were  filed 
by  the  village  and  the  railroad  company,  and  replica- 
tions were  filed  to  such  answers.  The  cause  was  referred 
to  a  master  in  chancery  to  take  evidence,  who  reported 
back  the  evidence,  oral  and  documentary. 

On  September  9,  1903,  a  decree  was  entered,  dismiss- 
ing appellant's  bill  of  complaint,  and  taxing  the  costs 
of  the  defendants  against  the  complainant.  The  present 
appeal  is  prosecuted  from  such  decree  of  dismissal. 

The  bill  alleges  that  the  village  of  Brookport  "claims 
or  pretends  to  claim  some  right,  title  or  interest  in  and 
to  said  tract  or  parcel  of  ground,"  and  that  the  Illinois 
Central  Railroad  Company  "claims  some  conditional 
right  of  easement  or  passageway  over  and  through  said 
tract  or  parcel  of  land  by  virtue  of  some  resolution  or 
ordinance  of  said  village  of  Brookport,"  etc.  In  its  an- 
swer the  Illinois  Central  Railroad  Company  denied  that 
the  appellant,  complainant  below,  had  any  title  at  all, 
or  any  right  to  bring  suit  for  partition  of  the  land  de- 
scribed in  the  bill.     It  denied  that  Valentine  Owen,  the 
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father  of  appellant,  was  ever  in  possession  of  the  land, 
as  stated  in  the  bill,  and  denied  that  any  person  or  per- 
sons had  any  title  or  right  to  possession  of  said  lands, 
except  the  village  of  Brookport  and  the  Illinois  Central 
Railroad  Company.  It  alleged  that  the  village  of  Brook- 
port had  the  right  of  possession,  except  so  far  as  it  had 
granted  the  right  of  way  to  the  railroad  company  to  lay 
down  its  railroad  tracks;  and  further  alleged  that  the 
village,  having  the  right  to  the  possession  and  use  of 
the  said  real  estate,  by  its  ordinances  duly  and  regularly 
passed,  gave  to  the  railroad  company  the  right  to  place 
its  tracks  on  said  land.  In  its  answer  the  village  of 
Brookport  denied  that  Valentine  Owen,  the  appellant's 
father,  was  ever  at  any  time  the  owner  in  fee  of  an  undi- 
vided half  of  the  land,  described  in  the  bill,  or  was  in 
possession  of  the  land  at  any  time,  and  denied  that  ap- 
pellant had  any  interest  in  said  premises,  "except  such 
as  he  holds  as  a  licensee  or  lessee  of  the  village  of  Brook- 
port." It  further  alleged  that  the  village  is  the  owner 
of  said  premises,  and  denies  that  appellant  is  entitled  to 
partition  of  the  same. 

Appellant  here,  complainant  below,  introduced  in  evi- 
dence a  map  of  Brooklyn,  which  is  conceded  to  be  now 
the  village  of  Brookport,  showing  that  said  village  or 
town  was  laid  out  upon  the  order  of  C.  Pell  in  August, 
1850,  which  plat  was  filed  for  record  on  September  28, 
1850.  The  plat  shows  a  division  of  the  ground,  upon 
which  the  town  or  village  is  located,  into  streets,  blocks, 
and  lots,  which  ground  is  situated  upon  the  north,  or  Illi- 
nois, side  of  the  Ohio  river.  The  southernmost  street  in 
the  town,  running  east  and  west,  is  designated  upon  the 
map  as  "Water  street,"  The  map  or  plat  does  not  give 
any  figure  or  figures,  showing  the  width  of  Water  street; 
but,  on  the  south  side  of  the  space  marked  Water  street, 

ft 

is  a  meandering  line  intended  to  designate  the  north  bank 
of  the  Ohio  river.  On  the  north  side  of  Water  street  are 
located  certain  blocks  numbered  1,  2,  3,  4  and  5,  No.  1 
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being  the  west  block  and  No.  5  the  east  block.  Each  of 
these  blocks  is  divided  into  six  lots.  All  the  lots  front 
south  upon  Water  street,  which  runs  from  west  to  east. 
The  westernmost  lot  in  block  1  is  numbered  lot  1,  and 
the  easternmost  lot  in  block  5  is  numbered  lot  30.  On  the 
west  side  of  block  1  Davis  street  runs  from  Market  street 
on  the  north  to  Water  street  on  the  south;  between  blocks 
1  and  2  Metropolis  street  runs  from  Market  street  on  the 
north  to  Water  street  on  the  south;  between  blocks  2 
and  3  Crocket  street  runs  from  Market  street  on  the  north 
to  Water  street  on  the  south;  between  blocks  3  and  4 
Perry  street  runs  from  Market  street  on  the  north  to 
Water  street  on  the  south;  between  blocks  4  and  5  Ohio 
street  runs  from  Market  street  on  the  north  to  Water 
street  on  the  south.  East  of  block  5  is  a  street  designated 
as  George  street.  Market  street,  which  runs  east  and 
west,  and  on  the  north  side  of  blocks  1,  2,  3,  4  and  5,  is 
just  south  of  blocks  8,  7  and  6,  and  there  are  no  figures 
on  the  map  to  indicate  its  width.  Elizabeth  street  runs 
east  and  west  north  of  blocks  8,  7  and  6,  but  there  are  no 
figures  to  designate  its  width. 

Campbell  &  Campbell,  and  S.  BTartlett  Kerr,  for 
appellant. 

C.  L.V.  MuLKEY,  W.W.  Barr,  andCouRTNEY&  Helm, 
(J.  M.  Dickinson,  of  counsel,)  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  property  in  controversy  in  this  case  is  the  levee, 
or  water  front,  in  Brookport,  Illinois,  and  comprises  the 
sloping  bank  of  the  Ohio  river,  situated  in  front  of  the 
town.  The  proof  tends  to  show  that  at  times  the  Ohio 
river  rises,  so  that  the  north  line  of  the  river  upon  the 
river  front  of  Brooklyn  shifts;  in  time  of  high  water  it 
is  further  north  than  in  time  of  low  water.  The  space  of 
ground  between  the  tier  of  lots,  commencing  at  lot  No.  1 
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and  runnings  to  lot  No.  30— which  front  to  the  south  upon 
the  north  side  of  Water  street — and  the  low-water  mark 
of  the  river  has  no  other  desigfnation  upon  the  map  than 
"Water  street."  Water  street  is  the  first  street  back 
from  the  Ohio  river,  on  the  north  bank  of  which  the  town 
is  located.  It  is  the  street  that  runs  up  and  down  the 
river  immediately  south  of  and  in  front  of  the  first  tier  of 
town  lots  and  blocks,  as  desig^nated  on  the  plat.  Whether 
or  not  Water  street  embraces  the  whole  of  the  space 
betw^een  this  tier  of  lots.and  the  river  is  one  of  the  dis- 
puted points  in  the  case.  In  other  words,  the  main  issue 
is  the  location  of  the  south  boundary  line  of  Water  street; 
that  is  to  say,  whether  the  boundary  line  is  on  top  of  the 
bank,  as  it  is  called  in  the  arg"uments  of  counsel,  or  at 
the  foot  of  the  bank.  The  strip  of  ground  in  controversy 
is  about  1600  feet  long  and  varies  in  width  from  100  feet 
to  150  feet. 

First — The  plat,  which  was  made  in  August,  1850,  and 
recorded  on  September  28,  1850,  ^as  not  acknowledged, 
as  required  by  the  statute,  and,  therefore,  there  was  no 
statutory  dedication,  by  the  making  and  recording  of 
the  plat,  of  the  land  embraced  within  the  streets  desig- 
nated thereon.  But  there  was  here  a  common  law  dedi- 
cation of  such  land.  If  the  plat  or  map  had  been  made 
in  accordance  with  the  statute,  and  properly  acknowl- 
edged and  recorded,  so  that  it  would  operate  as  a  statu- 
tory dedication,  the  fee  in  the  streets,  or  land  dedicated, 
would  have  been  vested  in  the  corporation  in  trust  for 
the  public.  But  the  plat,  not  having  been  acknowledged 
in  conformity  with  the  statute,  so  that  it  operated  as 
a  common  law  dedication  onlyi  the  title  to  the  streets 
vested  in  the  adjoining  owners  subject  to  the  easement 
of  the  public;  and  the  title  of  the  adjoining  owners  would 
extend  to  the  center  of  the  street.  {Sanitary  District  of 
Chicago  V.  Adam,  179  111.  406;  Mattliiessen  &  Ilegeler  Zinc  Co. 
V.  City  of  LaSalle,  117  id.  411;  Village  of  Vermont  v.  Miller , 
161  id.  210;  Jordan  v.  City  of  Chenoa,  1C6  id.  530.) 
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In  Thompson  v.  Maloney,  199  111.  276,  we  said  (p.  282): 
"In  such  cases  the  title  to  the  streets,  alleys,  etc.,  is  in 
the  owner  of  the  tract  platted,  and  there  remains  so  long" 
as  he  retains  the  ownership  of  all  the  lots  shown  on  the 
plat.  If,  however,  he  sells  a  lot,  describing"  it  in  the  deed 
by  reference  to  the  plat,  the  title  to  the  soil  of  the  street 
in  front  of  the  lot  to  the  center  of  the  street  by  operation 
of  law  attaches  to  the  fee  of  the  lot,  and  the  proprietor 
of  the  plat  ceases  to  be  the  owner  in  fee  of  such  portion 
of  the  street.'*  The  proof  shows  that,  about  the  time 
the  plat  was  made,  Charles  Pell  was  the  owner  of  the 
g'round  platted,  either  alone,  or  as  tenant  in  common 
with  one  Thomas  G.  C.  Davis.  It  is  stipulated  between 
the  parties  that  Charles  Pell  in  his  lifetime  conveyed 
lots,  fronting  on  Water  street,  with  reference  to  the  plat 
offered  in  evidence,  describing"  some  of  them,  as  fronting 
on  Water  street,  and  others  by  simply  calling  the  lot  and 
block.  It  appears  from  the  testimony  in  the  case  that 
the  lots,  fronting"  south  on  Water  street,  are  owned  by 
different  parties,  and  that  houses  have  been  erected  up- 
on many  of  them.  It  follows  that  the  title  to  the  soil  of 
Water  street  in  front  of  the  tier  of  lots  abutting  thereon, 
as  above  described,  to  the  center  of  that  street  would 
attach  by  law  to  the  fee  of  the  lots.  Necessarily,  there- 
fore, Charles  Pell,  the  proprietor  and  maker  of  the  plat, 
ceased  to  be  the  owner  in  fee  of  Water  street  to  the  cen- 
ter thereoiE  in  front  of  the  lots  in  question.  In  Clark  v. 
McCormicky  174  111.  164,  we  said  (p.  174):  "Each  purchaser 
of  a  block  in  the  subdivision  is  presumed  to  have  bought 
in  view  of  the  system  of  streets  and  ways,  designed  by 
the  proprietor  of  the  plat  to  provide  means  of  ingress 
and  egress  to  and  from  all  parts  of  the  platted  ground, 
not  only  for  the  use  of  the  owners  and  occupants  of  the 
lots  or  blocks,  but  of  all  who  might  desire  to  pass  along 
such  streets  and  ways.  The  arrangement  of  streets  and 
ways  formed  a  part  of  the  consideration  of  the  purchase 
.  of  each  block  or  part  thereof,  not  only  as  between  the 
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original  proprietor  of  the  plat  and  those  who  purchase 
from  him,  but  also  as  between  all  subsequent  vendors 
and  vendees.  The  orig^inal  proprietor  sold  to  his  vendee 
the  rights  and  privileges  of  the  streets,  and  each  subse- 
quent vendor  passed  such  rights  to  his  vendee.  The  law 
implies  mutual  agreements  between  all  such  parties  that 
the  streets  shall  always  remain  open  for  use  as  platted. 
*  *  *  The  fee  to  the  strips  in  question  is  attached  to 
the  fee  in  the  blocks,  upon  which  the  streets  abut,  and 
rests  in  the  owners  of  such  blocks.  Jt  is  not  a  title  vest- 
ing in  the  owners  of  the  blocks  the  ownership  of  the 
strips  as  separate,  independent  property,  which  may  be. 
detached  from  and  sold  distinct  from  the  blocks,  but  it 
passes  to  any  subsequent  holder  of  the  blocks." 

In  Davenport  Bridge  Raihvay  Co,  v.  Johnson,  188  111.  472, 
we  held  that,  where  a  plat  is  not  authenticated  as  re- 
quired by  law,  the  fee  to  the  streets  does  not  pass  to 
the  municipality,  but  that  the  execution  and  recording 
of  the  plat  operates  as  a  conveyance  to  the  abutting  lot 
owners  of  the  fee  of  the  street  to  the  center  thereof,  and 
that  this  fee  attaches  to  the  ownership  of  the  lots  and 
passes  with  each  conveyance  of  the  lots,  and  is  burdened 
with  the  easement  of  use  in  the  public. 

An  acceptance  is  necessary  to  make  a  complete  dedi- 
cation under  the  statute,  and,  until  acceptance,  the  fee 
does  not  vest  in  the  municipality,  but  remains  in  the 
original  proprietor.  Such  a  conveyance  of  the  lots  before 
acceptance  carries  the  title  to  the  center  of  the  street. 
(Hamilton  v.  Chicago,  Burlington  and  Quincy  Railroad  Co,  124 
111.  235;  Littler  v.  City  of  Lincoln,  106  id.  853). 

By  an  act  of  the  legislature,  entitled  "An  act  to  in- 
corporate the  town  of  Brooklyn,  Massac  county,  State  of 
Illinois,"  approved  February  18, 1855,  the  town  of  Brook- 
lyn was  incorporated  by  the  name  and  style  of  "The  Pres- 
ident and  Board  of  Trustees  of  the  Town  of  Brooklyn;" 
and,  by  section  2  of  said  act,  the  boundary  of  said  cor- 
poration was  made  to  commence  at  the  water's  edge  op- 
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posite  the  lower  town  boundary  on  the  Ohio  river.  "No 
particular  form  is  requisite  to  the  validity  of  a  dedica- 
tion. It  is  purely  a  question  of  intention.  A  dedication 
may  be  made  by  a  survey  and  plat  alone,  without  any 
declaration  either  oral  or  on  the  plat,  when  it  is  evident 
from  the  face  of  the  plat,  that  it  was  the  intention  of  the 
proprietor,  to  set  apart  certain  g^rounds  for  the  use  of 
the  public."  {Maxjwood  Co.  v.  Village  of  Mnywood,  118  111.  61, 
and  cases  ther^  referred  to.)  There  are  many  circum- 
stances to  indicate,  that,  when  the  town  of  Brooklyn 
was  laid  out,  it  was  the  intention  of  Charles  Pell,  or  of 
Charles  Pell  and  Thomas  G.  C.  Davis,  that  Water  street 
should  extend  in  width  to  the  water's  edge,  and  that  the 
whole  of  the  space  between  the  tier  of  lots  frontinjif  on 
Water  street  and  the  river  was  intended  to  be  dedicated 
as  a  street.  There  is  nothing-  on  the  plat  to  indicate 
what  the  width  of  Water  street  is,  and  upon  its  face  the 
plat  would  seem  to  show  that  Water  street  lies  between 
the  northern  tier  of  lots  abuttinpf  thereon  and  the  low 
water  mark  of  the  river,  or  the  meanderinpf  line  upon  the 
south  side  of  the  space  marked  Water  street,  intended  to 
desijy-nate  the  northern  bank  of  the  Ohio  river.  Market 
street  and  Elizabeth  street  running  east  and  west  and 
parallel  with  Water  street,  have  no  figures  indicating 
their  width,  but  lie  between  the  lot  or  block  lines  upon 
the  north  and  south  sides  of  said  streets.  If  the  width 
of  Market  street  and  Elizabeth  street  is  to  be  regarded 
as  the  distance  between  the  north  line  and  the  south  line 
bounding  those  streets,  then  it  would  appear  that  the 
width  of  Water  street  would  be  the  distance  between  the 
north  line  and  the  south  line  between  which  Water  street 
lies,  and  the  lines,  as  indicated  upon  the  map,  between 
which  water  street  lies,  are  evidently  the  north  tier  of^ 
lots  and  the  bank  of  the  river,  the  latter  being  desig- 
nated by  a  meandering  line  upon  the  south  side  of  Water 
street.  It  is  conceded  by  both  parties  that  the  town  of 
Brooklyn,  including  the  land  here  in  controversy,  was  a 
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part  of  the  fractional  south  half  of  section  14,  etc.,  con- 
taining 76.96  acres.  This  fractional  south  half  of  sec- 
tion 14  was  listed  for  taxation,  and  taxes  were  paid  on 
it  before  Brooklyn  was  platted,  but,  after  the  plat  was 
made,  there  is  no  record,  showing*  that  the  land,  lying- 
in  front  of  Brookport,  was  listed  for  taxation,  or  that 
any  taxes  were  paid  thereon.  If  the  original  owners 
of  this  ground  intended  to  retain  the  ownership  of  it, 
they  would  have  listed  it  for  taxation  after  the  town  was 
platted,  as  they  did  before  the  town  was  platted.  Water 
street  is  of  varying  width,  differing  in  that  respect  from 
the  other  streets  shown  by  the  plat,  and  its  south  bound- 
ary line  is  not  a  straight  line  but  a  wavy,  irregular  line 
in  imitation  of  the  meanderings  of  a  stream,  evidently 
showing  that  it  was  the  intention  that  the  street  should 
extend  to  the  water's  edge.  The  plat  does  not  show  any 
reservation  of  ground  in  front  of  the  town, 'and  the  very 
name  of  the  street,  which  is  not  First  street  or  Front 
street  as  stated  in  the  bill,  but  Water  street,  would  im- 
ply that  the  street  was  meant  to  border  upon  the  river, 
or  a  body  of  water.  In  addition  to  all  this,  the  town  was 
laid  out  and  located  upon  the  bank  of  a  navigable  river, 
and  such  location  would  seem  to  indicate  an  intention 
that  the  inhabitants  of  the  town  should  have  free  access 
to  the  river.  All  these  facts  show  an  intention  on  the 
part  of  the  dedicators,  that  Water  street  should  extend 
to  the  river. 

When  the  street  was  thus  dedicated  as  a  public  high- 
way, an  easement  therein  arose  in  favor  of  the  public, 
and  afterwards  in  1855,  when  the  town  was  incorporated 
by  an  act  of  the  legislature,  the  right  to  control  the 
street  passed  to  the  corporate  authorities,  as  represen- 
tatives of  the  inhabitants  of  the  town.  (Maywood  Co,  v. 
Village  of  Maywood^  118  111.  61.)  After  the  dedication  of 
the  street.  Pell  and  Davis  divided  the  lots  bordering  up- 
on the  street  between  themselves,  and  then  sold  said  lots 
with  reference  to  Water  street,  and  thereby  Water  street 
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became  so  dedicated  as  to  be  forever  open  to  the  use  of 
the  public,  as  a  public  hig^hway,  free  from  all  claim  or  in- 
terference of  the  proprietor,  or  those  claiming  under  him, 
inconsistent  with  such  use;  and  Pell  and  his  grantees 
were  thereby  perpetually  estopped  from  denying  the  ex- 
istence of  the  street.  {BUssell  v.  City  of  Lincoln,  200  111.  511). 
There  is  evidence  in  the  record  showing  an  acceptance 
of  the  dedication  thus  made.  "The  acceptance  may  be 
an  express  one,  evidenced  by  some  formal  act  of  the  pub- 
lic authorities,  or  it  may  be  one  implied  from  their  acts, 
such  as  repairing,  improving,  lighting  or  otherwise  as- 
suming control  of  the  lands  dedicated,  or  it  may  be  im- 
plied from  user  by  the  public  for  the  purposes  for  which 
it  is  dedicated.  *  *  *  When  the  dedication  is  benefi- 
cial or  greatly  convenient  or  necessary  to  the  public,  an 
acceptance  will  be  implied  from  slight  circumstances." 
(Alden  Coal  Co.  v.  Challis,  200  111.  222).  In  the  case  at 
bar,  the  evidence  shows  that  in  1860  and  1861  the  town  of 
Brooklyn  had  a  marshal,  and  was  acting  under  its  char- 
ter, and  that  there  were  three  traveled  roads  on  Water 
street  all  leading  down  to  the  river,  which  were  kept  in 
repair  by  the  town  authorities.  Again,  in  1889,  the  mu- 
nicipal authorities  of  Brooklyn,  or  Brookport,  graded  and 
graveled  the  ground  in  controversy,  putting  in  $400.00  or 
$500.00  worth  of  work  there.  It  would  ajjpear  that  the 
town  was  subsequently  incorporated  under  the  general 
Incorporation  act,  and  since  that  time  the  village  au- 
thorities have  exercised  control  over  this  river  front. 
They  granted  track  privileges  over  it  to  the  Illinois  Cen- 
tral railroad,  and  wharf  privileges  to  certain  persons, 
and  ferry  privileges  to  the  appellant  himself  and  his 
brothers,  as  will  be  hereafter  shown.  The  proof  tends 
to  show  that  this  property  here  in  controversy  has  been 
traveled  by  the  public,  and  used  uninterruptedly  as  a 
common  highway,  for  some  fifty  years.  There  can  be  no 
other  conclusion,  therefore,  than  that  there  was  an  ac- 
ceptance of  the  dedication  by  the  municipality. 
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In  what  ha§  been  said  above  as  to  the  extension  of 
the  ownership  to  the  center  of  the  street,  reference  has 
been  had  to  the  ordinary  street  without  reference  to  its 
location  on  a  stream  or  river.  Here,  however,  Water 
street,  being  located  upon  the  river,  the  street  extends 
to  the  middle  of  the  river.  On  the  plat  the  southern  line 
of  Water  street  along  the  river  is  an  irregular,  w^vy 
line,  depending  upon  the  meanderings  of  the  river  and 
indicating  the  river  as  a  boundary.  "Grants  of  land 
bounded  on  rivers  or  upon  their  margins,  above  tide 
water,  carry  the  exclusive  right  and  title  of  the  grantee 
to  the  center  of  the  stream,  unless  the  terms  of  the  grant 
clearly  denote  the  intention  to  stop  at  the  edge  of  the 
river."  {Davenport  Bridge  Railway  Co,  v.  JoIinsoUj  supra). 
In  Village  of  Brooklyn  v.  Smith,  104  111.  429,  it  was  held 
that  a  street  bounded  upon  a  navigable  stream,  above 
high -water  mark,  like  a  grant  so  bounded,  will  extend  to 
the  center  of  the  stream,  unless  an  intention  is  clearly 
shown  in  the  grant  or  act,  laying  out  the  street,  to  stop 
at  the  edge  of  the  river;  and  that,  where  a  street  of  an 
incorporated  village,  situate  upon  the  bank  of  the  Mis- 
sissippi river,  extends  to  the  center  of  the  stream,  the 
fee  of  the  street  is  in  the  corporation  for  the  benefit  of 
the  lot  owners  and  the  public,  and  the  village  authori- 
ties may  properly  interpose  to  prevent  an  intruder  from 
cutting  and  removing  ice,  which  may  have  formed  upan 
such  street;  and  in  that  case  we  said  (p.  436):  "Here 
is  a  town  laid  out  upon  the  bank  of  a  navigable  river, 
with  Water  street  in  front  of  the  town  between  it  and 
the  river,  and  the  idea  of  the  street  not  extending  to  the 
river  seems  preposterous.  Of  what  use  to  the  proprie- 
tors would  be  the  reservation  to  them  of  anything  be- 
tween th«  street  and  the  river,  and  what  a  lessening  of 
the  value  of  a  town  site  upon  a  navigable  stream  would 
be  the  absence  of  a  public  landing?  It  must  be  supposed 
that  such  a  town  is  laid  out  with  reference  to  the  use 
?ind  enjoyment  of  the  river.     A  public  landing  would  be 
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viewed  as  a  thing  of  prime  interest,  which  would  be  an 
element  of  value  pertaining  to  every  town  lot  which  was 
to  be  sold.  As  was  said  by  this  court  in  a  similar  case, 
{Godfrey  v.  City  of  Alton,  12  111.  29):  *This  stream  is  a  pub- 
lic highway.  In  contact  with  this  another  easement  is 
granted,  and  the  very  location  of  it  shows  it  was  de- 
signed for  the  purpose  of  lading  and  unlading  freight  and 
landing  passengers  from  the  water  communication,  as 
much  as  the  laying  out  of  an  interior  street  would  show 
it  was  designed  for  the  use  of  travelers  by  land.'  The 
western  line  of  Water  street,  as  marked  upon  the  origi- 
nal plat,  is  fiot  a  straight  line,  but  an  irregular,  wavy  line, 
denoting,  as  we  take  it,  t]ie  meandering  of  the  river,  and 
thus  indicating  the  river  to  be  the  boundary." 

In  view  of  what  has  been  said,  and  of  the  authorities 
referred  to,  it  seems  to  follow,  as  a  necessary  conclusion, 
that  the  original  proprietor,  who  made  this  plat,  di- 
vested himself  of  all  right  or  title  to  the  land  lying  be- 
tween the  northern  tier  of  lots  and  the  bank  of  the  river; 
and,  as  appellant  holds  under  the  original  proprietor, 
Charles  Pell,  he  could  not  have  obtained  any  title  to 
this  strip  from  Pell.  Having  begun  a  partition  suit,  ap- 
pellant must  show  that  he  owned  an  undivided  interest 
in  the  property  sought  to  be  partitioned,  as  alleged  in 
his  bill.  He  seeks  to  establish  a  paramount  fee  simple 
title  to  the  strip  here  in  controversy  under  a  deed,  exe- 
cuted by  Pell  in  1870.  If  the  views  thus  far  expressed 
are  correct,  then  the  title  to  that  strip,  either  to  the  cen- 
ter of  the  river,  or,  certainly,  to  the  edge  of  the  river, 
was  vested  by  dedication  and  acceptance  in  the  village 
of  Brookport,  and,  therefore,  in  1870  Charles  Pell  had 
no  title  when  he  made  the  deed  to  Valentine  Owen,  ap- 
pellant's father. 

Second — But  for  other  reasons,  we  are  of  the  opinion 
that  appellant  had  no  title  to  any  of  the  property  here 
in  controversy,  aside  from  the  question  of  dedication. 
On  December  22,  1870,  Charles  Pell  g,acl  wife  executed  to 
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Valentine  Owen  a  deed,  dated  December  22, 1870,  convey- 
ing to  Valentine  Owen,  the  father  of  appellant,  an  undi- 
vided one-*balf  of  the  premises,  sought  to  be  partitioned, 
as  described  in  the  bill.  Valentine  Owen  died  intestate 
in  1872,  leaving  certain  heirs  of  whom  the  appellant  is 
one.  Since  then,  appellant  has  obtained  deeds  from  the 
other  heirs,  so  that  he  is  the  holder  of  whatever  title, 
if  any,  was  in  Valentine  Owen  at  the  time  of  his  death. 
But  Valentine  Owen  had  no  title  at  that  time,  because 
his  grantor,  Charles  Pell,  had,  prior  to  December  22, 1870, 
parted  with  all  the  interest  he  had  in  the  south  half  of 
fractional  section  14. 

Prior  to  September  17, 1851,  Charles  Pell  and  Thomas 
6.  C.  Davis  appear  to  have  been  the  owners  of  the  south 
half  of  fractional  section  14,  each  owning  an  undivided 
one-half  thereof.  On  September  17, 1851,  a  partition  deed 
was  made  between  Charles  Pell  and  Thomas  G.  C.  Davis 
in  pursuance  of  a  contract  for  partition  previously  made 
on  July  4,  1851.  Prior  to  that,  to-wit,  on  February  8, 
1851,  the  legislature  of  Illinois  passed  an  act,  granting 
to  Charles  Pell  and  Thomas  G.  C.  Davis  a  ferry  franchise 
from  Brooklyn,  Illinois,  to  the  Kentucky  shore  for  the 
term  of  fifty  years  with  right  to  land  a  ferry  boat  at  any 
point  on  the  Ohio  river  between  lot  1  and  lot  30  in  Brook- 
lyn, Illinois.  The  i)artition  deed  of  September  17,  1851, 
recites  that  Pell  and  Davis  are  seized  of  and  hold  in  fee, 
as  tenants  in  common,  the  south  half  of  fractional  sec- 
tion 14,  containing  76.96  acres,  and  that  they  have  laid 
off  and  established  a  town,  known  and  called  by  the  name 
of  Brooklyn;  and,  by  the  terms  of  the  partition  deed. 
Pell  deeds  to  Davis,  his  heirs  and  assigns,  "all  that  part 
of  said  tract  of  land  situated,  lying  and  being  west,  be- 
low and  adjoining  said  town  of  Brooklyn,  and  '  *  ♦  * 
also"  certain  lots  in  the  town  of  Brooklyn,  '*and  all  the 
said  Charles  Pell's  and  the  said  Priscilla  Pell,  his  wife's, 
right,  title  and  interest  in  and  thereto,  to  have  and  to 
hold  the  same  to  him,  the  said  Thomas  G.  C.  Davis,  his 
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heirs  and  assigris,  and  to  his  and  their  use  and  behoof 
forever."  The  deed  contains  the  following  covenant: 
"And  the  said  Charles  Pell,  for  himself  and  his  executor 
and  administrator,  does  covenant  with  the  said  Thomas 
G.  C.  Davis,  his  heirs  and  assigns,  that  he  and  they  shall 
and  may  forever  hereafter  have,  hold,  occupy,  possess 
and  enjoy  the  said  part  of  said  tract  of  land,  and  said 
town  lots  hereby  assigned  to  the  said  Thomas  G.  C.  Davis, 
free  and  discharged  of  and  from  all  claims  and  demands 
thereto  to  be  made  by  the  said  Charles  Pell  or  his  as- 
signs, and  all  persons  claiming  under  him  or  them."  The 
words  in  the  deed,  "all  that  part  of  said  tract  of  land 
situated,  lying  and  being  west,  below,  and  adjoining  said 
town  of  Brooklyn,"  include  the  property  here  in  contro- 
versy, if  such  property  is  not  embraced  in  Water  street, 
and  lies  south  thereof  and  between  Water  street  and  the 
river.  The  strip  here  in  controversy,  if  not  embraced  in 
Water  street,  must  be  "below  and  adjoining  said  town 
of  Brooklyn."  If,  therefore,  there  was  a  space  of  ground 
south  of  Water  street  and  betwee^n  the  river  and  said 
street,  which  was  not  embraced  in  that  street,  it  passed 
from  Pell  to  Davis  by  the  partition  deed  of  September 
17,  1851.  It  is  true  that,  when  the  deed  of  September  17, 
1851,  was  executed.  Pell  must  have  had  merely  an  equi- 
table title,  as  the  record  does  not  show  that  he  had  the 
legal  title,  but  appellant  introduced  in  evidence  a  deed 
from  John  T.  Madden  and  wife  to  Charles  Pell,  dated 
December  16,  1851,  conveying  to  Pell  the  south  half  of 
fractional  section  14;  and  the  chain  of  conveyances  shows 
title  thereto  from  the  government  down  to  Madden.  We 
are  of  the  opinion  that  the  title,  subsequently  acquired 
by  Pell  on  December  16,  1851,  inured  to  the  benefit  of 
Davis,  his  grantee  in  the  partition  deed.  That  deed  re- 
cites  upon  its  face  that  Pell  owned  a  fee  simple  title,  and 
it  conveys  that  title  and  the  land  itself,  as  well  as  his 
interest  in  the  land,  and  it  also  contains  a  covenant  that 
Davis  shall  hold  the  land,  deeded  to  him,  free  and  dis- 
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charged  from  all  claims  and  dem'ands  that  may  be  made 
in  the  future  by  Charles  Pell,  or  his  assigns,  and  all  per- 
sons claiming  under  him  or  them.  Surely,  under  this  cove- 
nant and  in  view  of  the  fact  that  the  deed  passes  a  fee 
simple  title,  Pell  could  not  set  up  against  Davis  the  after 
acquired  title,  conveyed  to  him  by  the  deed  of  December 
16, 1H51.  (Rev.  Stat.  chap.  30,  sec.  7;  1  Starr  &  Curt.  Ann. 
Stat.— 2d  ed.— p.  918;  Holbrook  v.  Debo,  99  111.  372;  Bowen 
v.  McCarthy^  127  id.  17;  Quertin  v.  Mombleau^  144  id.  32). 

Subsequently,  on  February  16,  1854,  Pell  conveyed  to 
James  Campbell  all  his  remaining  interest  in  the  south 
half  of  fractional  section  14,  and  also  in  the  same  deed 
conveyed  to  Campbell  the  undivided  half  of  the  ferry 
privileges  owned  by  Pell,  the  other  undivided  half  of 
which  privileges  had  been  granted  to  Thomas  G.  C.  Davis. 

We  are,  therefore,  of  the  opinion  that,  if  the  title  of 
Pell  to  this  strip  of  land  here  in  controversy  did  not  pass 
to  the  village  of  Brookport  by  dedication,  it  was  con- 
veyed away  by  Pell  to  Davis  and  Campbell  long  before 
December  22,  1870;  and,  therefore,  no  interest  passed 
from  Pell  to  Valentine  Owen  by  the  deed,  executed  on 
December  22,  1870. 

Third — But  appellant  claims  that,  if  he  did  not  obtain 
paramount  title  through  the  deed  from  Pell  to  his  father, 
Valentine  Owen,  yet  that  that  deed,  conveying  an  un- 
divided one-half  of  the  premises  in  question,  was  good 
color  of  title,  and  that,  under  the  same  as  such  claim  and 
color  of  title,  Valentine  Owen,  appellant's  father,  and 
appellant,  and  his  brothers,  held  adverse  possession  of 
the  strip  in  question  fgr  a  period  of  twenty  years,  and 
more.  The  only  evidence  of  possession  introduced  is  that 
Valentine  Owen,  and  appellant  and  his  brothers,  ran  a 
ferry  boat  from  the  Kentucky  side  of  the  river  to  the 
village  of  Brookport,  and  landed  their  ferry  boat  at  the 
landing  or  wharf  upon  the  strip  of  land  in  question. 
They  had'a  float,  which  they  attached  by  stakes  to  the 
ground,  in  order  that  passengers  and  freight,  coming 
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down  from  Brookport,  miffht  the  more  easily  reach  the 
ferry  boat.  This  float  was  movable,  and  its  position 
was  chang-ed  as  the  water  in  the  river  rose  or  fell.  It 
was  situated  further  up  the  bank  in  time  of  high  water, 
and  further  down  the  bank  in  time  of  low  water.  Its 
location  appears  to  have  been  opposite  block  3  between 
Ferry  and  Crocket  streets.  It  appears  that  other  boats 
than  the  ferry  boat  of  Valentine  Owen  and  his  sons 
landed  upon  this  river  front.  It  is  a  serious  question 
whether  the  mere  fact,  that  the  ferry  boat  landed  upon 
this  river  front  and  that  the  owners  of  the  ferry  boat 
used  upon  the  bank  a  movable  float,  attached  to  the  bank 
by  stakes  for  the  purpose  of  more  easily  taking*  on  freight 
and  passengers  upon  the  ferry  boat,  really  constituted 
such  adverse  possession  as  is  required  by  the  law.  In 
Mississippi  River  Bridge  Co.  v.  Lonergan,  91  111.  508,  it. was 
held  that  the  landing  of  a  ferry  boat  along  the  shore  at 
such  places,  as  might  from  time  to  time  be  most  suitable 
or  convenient,  did  not  constitute  adverse  possession. 

But  the  evidence  shows  that,  after  the  village  of  * 
Brookport  had  passed  an  ordinance,  granting  to  the  Illi- 
nois Central  Railroad  Company  the  right  to  lay  down 
their  tracks  upon  this  strip  of  ground  here  in  contro- 
versy, appellant,  or  one  of  his  brothers  under  whom  he 
holds,  applied  to  the  village  of  Brookport  for  th<j  privi- 
lege of  landing  his  ferry  boat  at  the  landing  in  question. 
In  pursuance  of  his  application  so  made,  a  lease  was  ex- 
ecuted by  the  town  of  Brookport  in  the  year  1891,  leas- 
ing to  one  of  appellant's  brothers,  who  was  appellant's 
grantor,  for  the  term  of  lifteen.  years  the  privilege  of 
landing  his  ferry , boat  at  this  landing.  The  proof  tends 
to  show  that  the  appellant  himself  was  the  agent  of  his 
brother  in  negotiating  this  lease  from  the  town;  and,  as 
we  understand  the  evidence,  it  is  not  denied  on  the  part 
of  appellant  that  the  landing  was  thus  leased  by  his 
brother  from  the  village.  By  taking  this  lease  appel- 
lant, or  his  grantor,  admitted  that  the  village  of  Brook- 
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port  had  title  to  the  landing-  in  question.  When  the 
president  of  the  board  of  trustees  of  the  villag^e  executed 
this  lease,  a  record  of  it  was  made  upon  the  records  of 
the  municipality,  and  the  record  book,  showing  the  exe- 
cution of  the  lease  in  1891,  was  introduced  in  evidence. 
It  is  said  that,  while  this  lease  was  made  by  the  village 
through  the  president  of  its  board  of  trustees,  yet  the 
same  was  not  signed  by  appellant,  or  by  his  brothers, 
Robert  Owen,  or  Henry  Owen.  But  the  evidence  is  quite 
clear  that,  after  the  execution  of  this  lease,  appellant 
himself  and  his  grantor  ran  the  ferry  boat  and  landed  it 
in  pursuance  of  th6  lease,  and  in  recognition  of  the  au- 
thority of  the  village  to  control  the  use  of  the  premises 
here  in  question.  As  this  lease  was  to  run  for  fifteen 
years  from  1891,  it  has  not  yet  expired.  During  the  ex- 
istence of  the  tenancy  appellant  is  estopped  from  dis- 
puting the  title  of  his  lessor,  the  village  of  Brookport. 
A  tenant  is  never  permitted  to  deny  the  validity  of  the 
title  of  any  one  from  whom  he  has  accepted  a  lease.  If 
the  lease  was  made  to  one  of  his  brothers,  yet,  as  he  is 
grantee  of  his  brother,  he  is  equally  bound  by  the  estop- 
pel, as  was  the  original  lessee.  {TifgJnnan  S  West  v.  Little, 
13  111.  239;  Almp  v.  Stewart,  194  id.  595;  Carter  v.  Marshall, 
72  id.  609;  Fleming  v.  Mills,  182  id.  464). 

In  what  has  been  said  it  has  been  assumed  that  the 
Statute  of  Limitations  in  regard  to  adverse  possession 
for  a  period  of  twenty  years  can  run  against  the  village 
of  Brookport.  The  general  rule,  however,  is  that  the 
Statute  of  Limitations  does  not  run  against  a  municipal 
corporation  in  respect  to  streets  or  property,  held  for 
public  use;  and  that  an  adverse  possession  of  such  prop- 
erty, no  matter  how  long  continued,  is  of  no  effect.  (Shirk 
Y,  City  of  Chicago,  195  111.  298;  City  of  Sullivan  v.  Tichenor, 
179  id.  97;  Russell  v.  City  of  Lincoln,  200  id.  511;  Catlett  v. 
People,  151  id.  16). 

In  any  view,  which  we  can  take  of  this  case,  we  are 
forced  to  hold  that  appellant  was  not  the  owner  of  an 
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undivided  one-half  of  the  property,  sought  to  be  parti- 
tioned, and,  therefore,  was  not  entitled  to  a  decree  for 
partition.  The  controversy  here  is  not  between  the  ap- 
pellant, claiming^  to  own  one  undivided  half  and  the 
heirs  and  grantees  of  James  Campbell,  alleged  to  be  the 
owners  of  the  other  undivided  one-half.  The  heirs  and 
grantees  of  Campbell  have  been  defaulted,  and  make  no 
contest.  The  contest  here  is  between  appellant  on  the 
one  side  and  the  village  of  Brookport  and  the  Illinois 
Central  Railroad  Company  on  the  other,  the  latter  claim- 
ing the  right  to  use  its  tracks,  laid  down  upon  the  strip 
of  ground  in  question,  under  an  ordinance  passed  by  the 
village. 

We  are  of  the  opinion  that  the  court  below  correctly 
decided,  that  appellant  had  no  interest  in  the  property 
•except  as  lessee  or  licensee  of  the  village,  and  committed 
no  error  in  rendering  a  decree  dismissing  the  bill. 

Accordingly,  the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirtned. 


HowAUD  Shannon 

v. 
Axel  T.  Swanson. 

Opinion  filed  February  17, 190 J^, 

1.  Witnesses — age  of  child  not  the  test  of  his  competency  as  a  witness. 
Intelligence,  ability  to  comprehend  the  meaniufj  of  an  oath  and 
the  moral  obligation  to  speak  the  truth,  and  not  age,  are  the  tests 
by  which  to  determine  the  competency  of  a  child  to  testify. 

2.  Same— MaZ  court's  determination  as  to  competency  of  child  to  testify 
will  not  be  lightly  disturbed.  The  trial  court's  determination,  as  the 
result  of  its  inquiry  as  to  the  competency  of  a  child  under  fourteen 
years  of  age  to  testify,  will  be  upheld,  on  appeal,  unless  manifestly 
incorrect. 

3.  Seduction — husband  entitled  to  substantial  damages  for  seduction 
ofmfe.  A  husband  is  entitled  to  recover  substantial  damages  from 
one  who  has  committed  adultery  with  his  wife,  even  though  he 
proves  no  resulting  expense  or  loss  of  services. 
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4.  Sauk— fad  that  husband  forgives  wife  does  not  relieve  seducer  from, 
UabUity.  That  a  husband  forg^ives  the  adulterous  conduct  of  his 
wife  does  not  relieve  her  seducer  from  legal  liability  to  answer  in 
damag'es  to  the  husband. 

5.  Same — tchat  not  a  bar  to  action  for  seduction.  That  plaintiff  had 
instituted  an  action  agrainst  another  person  for  seduction  of  his 
wife  and  had  settled  the  suit  and  released  the  cause  of  action  is 
not  a  bar  to  an  action  against  another  person  who  was  also  guilty 
of  adultery  with  her. 

Shannon  v.  Sicanson^  109  111.  A  pp.  274,  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  DeKalb  county;  the  Hon.  Henry  B.  Willis, 
Judge,  presiding. 

William  L.  Pierce,  and  W.  C.  Kellum,  for  plaintiff 
in  error. 

Cliffe  &  Cliffe,  (H.  a.  Jones,  of  counsel,)  for  de- 
fendant in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  an  action  on  jthe  case,  brought  by  the  defend- 
ant in  error,  against  the  plaintiff  in  error,  for  the  seduc- 
tion  and  alienation  of  the  affections  of  Louise  Swanson, 
wife  of  the  defendant  in  error,  by  the  plaintiff  in  error. 
On  the  trial  before  the  court  and  a  jury  judgment  was 
entered  in  favor  of  the  defendant  in  error  in  the  sum  of 
$1000,  and  the  judgment  was  affirmed  by  the  Appellate 
Court  for  the  Second  District.  The  record  is  before  us 
on  a  writ  of  error. 

The  plaintiff  in  error  contends  that  the  trial  court  er- 
roneously permitted  Harold  Swanson,  a  boy  about  seven 
or  eight  years  old,  the  son  of  the  defendant  in  error,  to 
give  testimony  as  a  witness  for  the  defendant  in  error, 
and  he  insists  that,  aside  from  the  testimony  of  such 
alleged  incompetent  witness,  there  was  no  testimony  to 
support  the  allegations  of  the  declaration,  and  urges, 
therefore,  that  the  court  erred  in  denying  the  motion, 
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entered  at  the  close  of  all  the  evidence,  for  an  instruc- 
tion directing  the  jury  to  return  a  verdict  of  not  guilty. 
We  find  in  the  record,  apart  from  anything  testified  to 
by  the  said  Harold  Swanson,  abundant  evidence  tending 
to  show  that  the  plaintiff  in  error  committed  adultery 
with  the  said  Louise;  that  he  came  to  the  home  of  the 
defendant  in  error,  in  Kirkland,  in  the  night  time,  and 
that  Louise  left  the  bed  of  the  defendant  in  error,  her 
husband,  to  meet  and  consort  with  the  plaintiff  in  error 
in  another  room  of  the  building;  that  he  induced  her  to 
leave  the  home  of  her  husband,  taking  with  her  the  boy, 
Harold,  and  take  up  her  abode  in  Rockford;  that  plain- 
tiff in  error  caused  a  portion  of  the  household  furniture 
to  be  taken  from  the  home  of  the  defendant  in  error 
and  stored  for  a  short  time  in  a  shed  on  his  premises, 
and  that  he  afterwards  hauled  the  same  to  Rockford  and 
placed  it  in  rooms  which  were  occupied  by  said  Louise. 
Moreover,  we  are  unable  to  agree  that  it  was  error  to  per- 
mit the  boy,  Harold,  to  testify.     Some  traces  are  found 
of  an  ancient  rule  of  the  common  law  making  the  age  of 
a  child  the  arbitrary  test  of  competency  to  testify,  but 
if  it  ever  was  well  established  it  has  long  since  fallen 
into  disuse  and  become  obsolete.    Intelligence,  ability  to 
comprehend  the  meaning  of  an  oath  and  the  moral  obli- 
gation to  speak  the  truth,  and  not  age,  are  the  tests 
by  which  the  competency  of  a  child  to  give  testimony  is 
determined.    {Draper  v.  Draper,  68  111.  17;  16  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — p.  268;  Bradner  on  Evidence, 
p.  135.)  '  Section  10  of  division  2  of  the  Criminal  Code 
provides  that  every  person  who  is  neither  an  idiot  nor 
lunatic,  nor  affected  with  insanity,  and  who  has  arrived 
at  the  age  of  fourteen  years,  shall  be  considered  of  sound 
mind,  and  that  persons  who  have  not  reached  that  age 
shall  be  considered  of  sound  mind  if  they  comprehend 
the  distinction  between  good  and  evil.    In  analogy  to  this 
rule  of  the  criminal  law,  a  witness  who  has  reached  the 
age  of  fourteen  years  should  be  i)resumed,  prima  facie^ 
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competent.  If  below  that  a^e,  bis  competency  to  testify 
is  to  be  determined  by  an  inquiry  as  to  the  streng'th  of 
his  mental  faculties  and  his  power  to  understand  and 
appreciate  the  moral  duty  to  speak  the  truth.  This  in- 
quiry is  to  advise  the  trial  judgfe,  whose  duty  it  is  to 
determine  whether  the  person  is  competent  to  testify. 
The  decision  of  this  matter  may  be  reviewed,  but  as  the 
intelliijence  of  the  witness  is  to  be  ascertained,  to  some 
extent,  by  his  appearance* and  conduct  while  in  the  pres- 
ence of  the  court,  and  as  the  judg"e  is  vested  with  a  de- 
gree of  discretion,  it  is  only  when  there  has  been  an 
abuse  of  discretion  or  a  manifest  misapprehension  of 
some  leg'al  principle  that  the  decision  will  be  reviewejj. 
(16  Am.  &  Eng:.  Ency.  of  Law,— 2d  ed.— 270,  271.)  In  the 
case  at  bar  the  witness  Harold  was  subjected  to  an  ex- 
amination. We  have  consulted  the  record  with  reference 
thereto,  and  a<;rree  with  the  trial  court  that  the  boy  had 
sufficient  mental  perception  and  moral  understandinj*"  to 
qualify  him  to  speak  as  a  witness,  the  weight  and  value 
of  his  testimony  being*  matters  for  the  consideration  of 
the  jury. 

A  husband  is  entitled  to  recover  substantial  daih- 
ages  from  one  who  has  committed  adultery  with  his  wife, 
although  he  proves  no  resulting  expense  or  loss  of  ser- 
vices; (Yundt  V.  Hnrtrunft,  41  111.  9;  8  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 266;)  and  this  answers  the  complaints 
as  to  instructions  Nos.  2  and  6. 

It  is  complained  that  instruction  No;  3  contains  an 
as.sumption  that  the  plaintiff  in  error  had  been  guilty  of 
adulter^'  with  the  wife  of  the  defendant  in  error,  and  as 
to  the  fourth  instruction,  that  it  assumes  the  relations 
between  the  husband  and  wife  were  cordial  and  affec- 
tionate. Both  of  the  instructions  <ire  so  drawn  as  that 
they  are  likely  to  provoke  the  criticism  made  against 
them.  The  purpose  of  instruction  No.  3  was  to  advise 
the  jury  of  the  general  legal  principle  that  the  fact  that 
a  husband  has  forgiven  the  conduct  of  an  adulterous  wife 
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does  not  relieve  the  seducer  of  the  wife  from  legal  lia- 
bility to  answer  in  damages  to  the  husband,  and  the  lan- 
guage found  in  an  opinion  of  the  Supreme  Court  of  New 
Hampshire  announcing  that  doctrine  was  framed  into 
the  instruction.  In  the  concluding  portion  of  the  instruc- 
tion the  phrase,  "if  any  you  find  from  the  evidence," 
clearly  refers  to  the  words  "offenses  of  the  defendant," 
found  immediately  preceding  such  phrase,  and  would, 
we  think,  prevent  the  jury  from  being  misled  to  believe 
the  court  assumed  it  to  be  true,  or  to  have  been  proven, 
that  defendant  had  committed  the  offense  of  adultery. 
There  is  no  assumption  of  fact  in  the  fourth  instruction. 
"V^ether  the  relations  between  the  husband  and  wife 
were  cordial  and  affectionate  was  left  by  it  to  be  deter- 
mined by  the  jury  from  the  evidence. 

The  fact  that  Parker  Shannon,  a  brother  of  the  plain- 
tiff in  error,  had  also  had  intercourse  with  the  wife  of 
the  defendant  in  error,  and  that  the  defendant  in  error 
had  instituted  an  action  against  him  and  in  settlement 
of  the  suit  had  received  the  sum  of  JIOOO  from  Parker 
and  had  executed  a  release  of  the  cause  of  action  against 
Parker,  did  not  bar  the  action  against  the  plaintiff  in 
error  or  make  it  incumbent  upon  the  trial  judge  to  grant 
the  motion  for  an  instruction  directing  a  peremptory  ver- 
dict for  the  defendant.  The  acts  of  adultery  of  Parker 
Shannon  and  of  the  plaintiff  in  error  were  sejiarate  and 
distinct  acts,  and  not  one  act  or  wrong,  and  no  right  of 
action  accrued  against  them  jointly.  There  being  no 
joint  liability,  the  doctrine  that  satisfaction  by  one  joint 
tort  feasor  bars  recovery  against  all  other  of  such  tort 
feasors  has  no  application.  Yenzel  v.  Alexander^  58  111.  254; 
Chicago  and  No  rt  Invest  em  Railioay  Co,  v.  Scaies,  90  id.  586. 

The  judffment  is  alfirmed.  ju^jgmcnt  affirmed. 
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Mary  Cahill, 

V. 

Elizabeth  H.  Welch. 

Opinion  filed  February  17, 1904. 

Appeai^  and  errors — appeal  does  not  lie  wliere  suit  is  volunlarily 
(emiinated.  An  order  dissolviD^  an  injunction  granted  as  merely 
incidental  to  the  main  relief  prayed  in  the  bill  is  interlocutory, 
and  if  an  answer  denying  the  facts  alleged  is  filed,  the  dismissal  of 
the  bill  by  complainant  after  the  injunction  is  dissolved  is  a  volun- 
tary termination  of  the  suit  and  an  appeal  will  not  lie. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Jesse  Holdom,  Judge,  presiding*. 

This  was  a  bill  filed  in  the  superior  court  of  Cook 
county  by  the  appellant,  against  the  appellee,  to  restrain 
appellee  from  interfering  with  her  possession  of  certain 
premises  described  in  the  bill,  by  writ  of  possession,  for- 
cible detainer  or  otherwise,  and  for  other  relief.  The  ap- 
pellee, prior  to  the  time  of  filing  the  bill,  had  foreclosed 
a  mortgage  on  the  premises,  executed  to  her  thereon  by 
one  Edward  T.  Cahill,  the  son  of  the  appellant,  and  as 
purchaser  at  said  foreclosure  sale  held  a  master's  deed 
for  the  premises.  The  bill  as  amended  averred  that  the 
appellant  was  in  possession  of  the  premises  prior  to  the 
execution  of  said  mortgage;  that  she  had  a  homestead 
therein  and  that  she  was  not  a  party  to  the  foreclosure 
proceeding,  and  prayed  that  as  to  her  the  foreclosure 
proceeding  be  decreed  to  be  null  and  void  and  set  aside  as 
a  cloud  upon  her  title;  that  she  be  decreed  to  be  entitled 
to  the  possession  of  the  premises  during  her  natural  life, 
and  that  the  appellee  be  restrained  from  interfering  with 
her  possession  of  said  premises  and  from  removing  there- 
from her  household  furniture  aCnd  other  personal  property 
situated  thereon.  A  temporary  injunction  was  issued  in 
accordance  with  the  prayer  of  the  bill.     The  appellee 
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filed  an  answer  denjnng  the  alleg^ations  of  the  bill  as 
amended,  and  entered  a  motion  to  dissolve  the  injunc- 
tion, which  was  heard  upon  bill,  answer  and  affidavits, 
and  an  order  was  entered  dissolving  the  injunction.  The 
appellant  then  sought  to  have  the  court  dismiss  the  bill, 
which  the  court  declined  to  do,  and,  upon  suggestions 
filed,  assessed  the  damages  of  the  appellee  on  account 
of  the  wrongful  suing  out  of  said  injunction  at  $350  and 
gave  judgment  in  favor  of  appellee  for  that  sum,  and 
announced  that  the  bill  would  be  retained  for  final  hear- 
ing, whereupon  the  appellant  moved  the  court  to  dismiss 
her  bill,  which  motion  was  allowed  and  the  bill  was  dis- 
missed ?it  her  costs.  The  appellant  then  prayed  an  ap- 
peal to  this  court  from  the  order  dissolving  the  injunction 
and  allowing  the  appellee  to  file  suggestions  of  damages, 
and  the  assessment  of  damages,  which  appeal  was  per- 
fected. 

Jay  Edwin  Rreves,  for  appellant. 

William  C.  Rigby,  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  appellee  has  entered  a  motion  in  this  court  to 
dismiss  the  appeal  on  the  ground  that  the  suit  was  vol- 
untarily dismissed  by  the  appellant,  which  has  been 
reserved.  An  order  dissolving  an  injunction  is  interlocu- 
tory, and  not  final,  and  an  appeal  does  not  lie  from  .such 
order;   {Knajip  v.  Marshall,  20  111.  G3;   Weaver  v.  Foyer j  70 

_  • 

id.  567;  Williamfi  v.  Chicago  Exhibition  Co,  188  id.  19;)  but 
where  the  sol-e  object  of  a  bill  is  to  obtain  an  injunction, 
and  a  demurrer  is  filed  or  a  motion  is  made  to  dissolve 
the  injunction  upon  the  face  of  the  bill,  and  the  injunc- 
tion  is  dissolved  because  the  facts  stated  in  the  bill, 

» 

when  admitted  to  be  true,  are  not  sufficient,  in  law,  to 
authoi"ize  an  injunction  to  issue,  the  suit  is  virtually  at 
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an  end,  and  the  court,  or  the  complainant,  tnay  dismiss 
the  bill,  and  an  appeal  or  writ  of  error  will  lie  from  such 
decree.  (Titus  v.  Mabee,  25  111.  232;  Weaver  v.  Payer,  supra; 
Prout  V.  Lomer,  79  111.  331;  Williams  v.  Chicago  Exhibition 
Co,  supra;  Ooddard  v.  Chicago  and  Northtvestern  Railway  Co. 
202  111.  362.)  That,  however,  is  not  the  rule  when  other 
relief  is  sought  by  the  bill,  or  when  an  answer  has  been 
filed  and  the  court  dissolves  the  injunction  upon  a  con- 
sideration of  the  facts  set  up  in  the  answer.  {Beams  v. 
Denham,  2  Scam.  58;  Titus  v.  Mabee,  supra;  Weaver  v.  Poyer, 
supra;  Prout  v.  Lomer,  supra;  Williams  v.  Chicago  Exhibition 
Co.  supra;  Goddard  v.  Chicago  and  Northwestern  Railway  Co. 
supra.)  In  that  state  of  case  the  court  should  retain  the 
bill  and  enter  such  decree  as  the  law  and  the  facts  may 
require  after  final  hearing".  The  appellant,  by  her  bill, 
sought  to  have  the  court  decree  that  she  was  entitled  to 
the  possession  of  the  premises  during  her  natural  life, 
and  to  have  the  decree  foreclosing  said  mortgage  set 
a^ide  as  null  and  void  as  to  her,  as  a  cloud  upon  her  title. 
The  injunction  prayed  for  in  the  bill  was  incidental  only 
to  the  principal  objects  of  the  bill,  and  an  answer  hav- 
ing been  filed  by  the  appellee  denying  all  the  facts  upon 
which  the  relief  praj^ed  for  was  predicated,  the  court 
could  not  determine  such  facts  and  dispose  of  the  entire 
subject  matter  except  upon  final  hearing.  The  order 
dissolving  the  injunction  was  interlocutory,  and  when 
the  appellant,  after  that  order  was  entered,  dismissed 
her  bill,  the  suit,  by  her  own  act,  was  terminated,  and 
she  having  voluntarily  ended  the  litigation,  an  appeal 
by  her  to  review  the  record  made  in  the  i)rogress  of  the 
suit  will  not  lie. 

The  appeal  will  therefore  be  dismissed. 

Appeal  dismissed. 
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Louis  O.  Kohtz,  Exr.  et  al, 

V. 

Bertha  M.  Eldred  et  al. 

Opinion  filed  February  17 ^  1904, 

1.  Wills — language  construed  as  sufficient  to  carry  the  equitable  fee. 
A  devise  of  "all  the  rest,  residue  and  remainder"  of  the  testator's 
estate  in  trust  for  his  two  children,  share  and  share  alilce,  is  ample 
to  carry  the  fee,  unless  an  intention  to  cut  the  interest  of  the 
children  to  a  life  estate  is  manifested  in  clear  and  unambiguous 
terms  in  a  subsequent  part  of  the  will.  • 

2.  Same — when  provision  in  case  of  death  of  children  refers  to  death 
before  testatar.  Where  the  fee  of  the  testator's  property  is  given  to 
his  two  children,  a  subsequent  provision  that  in  case  of  their  death 
without  issue  the  property  shall  go  to  others,  refers  to  the  contin- 
gency of  the  death  of  the  children  before  the  testator,  and  if  they 
both  survive  him  they  are  immediately  vested  with  the  fee. 

3.  Saub— courts  favor  construction  which  gives  estate  of  inheritance  to 
first  taJcer.  Courts  favor  a  construction  of  a  will  which  will  give  an 
estate  of  inheritance  to  the  first  devisee,  particularly  in  case  such 
devisee  is  an  heir. 

4.  Same — how  duration  of  a  trust  is  detei'mined.  If  the  testator 
specifically  fixes  the  duration  of  the  trust,  his  directions  will  be 
given  effect  if  not  in  violation  of  the  rule  against  perpetuities,  but 
if  the  duration  is  not  specifically  fixed,  the  testator's  intention  in 
that  respect  must  be  determined,  if  possible,  from  the  entire  will. 

5.  Trusts— -tc/ien  trust  ceases  on  a^xomplishmeni  of  particular  object,  A 
trust  for  the  evident  purpose  of  the  accomplishment  of  a  particu- 
lar object  will  terminate  as  soon  as  such  object  is  accomplished, 
notwithstanding  the  fact  the  trustee  was  invested  with  the  fee. 

6.  Same — wlien  trust  will  cease  upon  distribution  of  property.  Where 
the  active  duties  of  a  trustee  are  to  reduce  the  personal  and  real 
estate  to  cash  unless  the  equitable  owners  elect  to  take  it  in  specie, 
and  to  divide  the  amount  remaining,  after  payment  of  debts  and 
specific  legacies,  equally  among  such  equitable  owners,  caring  for 
and  managing  the  estate  until  such  time,  the  trust  will  cease  as 
soon  as  such  duties  are  performed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Axel  Chytraus,  Judjjfe,  presiding^. 

This  was  a  bill  in  chancery  filed  in  the  superior  court 
of  Cook  county  by  Louis  O.  Kohtz,  the  executor  andv 
trustee  therein  named,  to  obtain  a  construction  of  the 
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will  of  Theodore  Harz,  deceased.  The  will  was  admitted 
to  probate  on  May  19,  1903,  and  reads  as  follows: 

"I,  Theodore  Harz,  of  Chicago,  Cook  county,  in  the 
State  of  Illinois,  being  of  sound,  disposing  mind  and 
memory,  do  hereby  make,  publish  and  declare  the  fol- 
lowing to  be  my  last  will  and  testament: 

''First — I  order  and  direct  that  my  executor  herein- 
after named  pay  all  my  just  debts  and  funeral  expenses 
as  soon  after  my  decease  as  conveniently  may  be. 

''Second — I  give,  devise  and  bequeath  to  my  son,  Os- 
car H.  Harz,  my  library,  jewelry  and  collection  of  coins 
and  relics. 

"Third — I  give,  devise  and  bequeath  to  my  daughter, 
Alma  Harz,  all  the  jewelry  formerly  owned  by  my  late 
wife,  all  the  family  pictures  and  the  piano. 

"Fourth — I  give,  devise  and  bequeath  to  my  sister. 
Bertha  Eldred,  the  sum  of  two  thousand  (2000)  dollars. 

"Fifth — I  give,  devise  and  bequeath  to  my  present 
house-keeper,  Ogda  Palmquist,  for  her  good,  faithful  and 
truthful  service,  the  sum  of  one  thousand  (1000)  dollars. 

"Sixth — All  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  together  with  my  life 
insurance,  I  give,  devise  and  bequeath  to  my  executor 
hereinafter  named,  in  trust  for  my  two  children,  Oscar 
H.  Harz  and  Alma  Harz,  to  be  divided  equally  between 
both  of  my  children,  share  and  share  alike.  Should 
either  of  my  above  named  children  die  leaving  no  issue 
surviving  them,  then  the  share  of  such  deceased  child 
shall  go  to  the  survivor  of  them,  and  if  both  my  children 
should  die  leaving  no  issue  surviving  them  or  either  of 
'  them,  then  I  direct  that  my  estate  shall  be  divided  as 
follows:  (a)  To  my  house-keeper,  Ogda  Palmquist,  in  lieu 
of  the  legacy  of  $1000  mentioned  in  clause  fifth  of  this 
my  last  will  and  testament,  I  give,  devise  and  bequeath 
the  sum  of  three  thousand  (3000)  dollars;  (b)  all  the 
rest,  residue  and  remainder  of  my  estate,  of  every  name 
and  nature  whatsoever,  shall  be  divided  into  two  equal 
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shares,  one  share  thereof  I  ^ive,  devise  and  bequeath 
to  my  sister,  Bertha  Eldred,  and  the  other  share  I  give, 
devise  and  bequeath  to  my  nephews  and  nieces,  to-wit, 
Elsie  Friedlander,  Hubert  Harz,  Georjre  Harz,  Roland 
Harz  and  Hazel  Harz,  meaning  and  intending  hereby  to 
give  each  of  said  nephews  and  nieces  an  undivided  one- 
fifth  (i)  of  an  undivided  one-half  (I)  of  said  estate.  Should 
any  of  my  aforementioned  nephews  or  nieces  die  prior  to 
my  decease,  then  the  share  of  such  deceased  one  shall 
be  divided  amongst  the  survivors  of  any  of  them. 

"La«i/i/— Imake,  constitute  and  appoint  Louis  O.  Kohtz 
executor  and  trustee  of  this  my  last  will  and  testament, 
and  it  is  my  wish  and  I  hereby  direct  that  he  may  not  be 
required  to  give  any  bond  or  security  as  such  executor 
or  trustee,  and  that  he  shall  manage  my  estate,  sell  any 
or  all  of  the  real  or  personal  x^roperty,  at  public  or  pri- 
vate  sale,  to  such  persons  and  on  such  terms  as  he  thinks 
best,  it  being  unnecessary  for  the  purchasers  at  such 
sales  to  look  to  the  application  of  the  ])urchase  money. 

"I  do  hereby  revoke  all  and  every  former  will  by 
me  made. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  4th  day  of  February,  A.  D.  1902. 

TiLEODOuE  Harz.     [Seal.] 

"This  instrument,  consisting  of  two  and  one-quarter 
(2 J)  typewritten  pages,  was  on  the  date  thereof  signed, 
sealed,  published  and  declared  by  Theodore  Harz  as  and 
for  his  last  will  and  testament  in  the  presence  of  us,  who 
in  his  presence  and  in  the  presence  of  each  other,  and 
at  his  request,  have  subscribed  our  names  as  witnesses 

thereto.  CnAiiLKs  H.  Flkisgher, 

21  LeMoyne  St 

Edwin  Stewart, 

858  Claremont  Ave. 

LUDMIL  KaNDLIK, 

ITOI  N.  RockweU  St." 

Theodore  Harz,  a  widower,  died  on  April  22, 1903.  His 
son,  Oscar  H.  Harz,  aged  thirty  years,  and  his  daughter, 
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Alma  Harz,  aged  twenty  years,  who  were  both  unmarried, 
were  his  children  and  only  heirs.  Oscar  H.  Harz,  Alma 
Harz  and  the  other  beneficiaries  named  in  the  will  were 
made  parties  defendant.  Oscar  H.  and  Alma  Harz  and 
Ogda  Palmquist  filed  answers  admitting  the  allegations 
of  the  bill.  Hubert,  George,  Roland  and  Hazel  Harz,  who 
were  minors,  answered  by  their  guardian  ad  litem,  John 
F.  Eldred,  Elsie  Priedlarider  and  Samuel  Friedlander 
were  defaulted  and  Bertha  Eldred  answered.  Replica- 
tions were  filed,  and  the  case  was  tried  upon  the  bill, 
answers  and  replications.  The  decree  finds  the  testator 
died  possessed  of  personal  property  worth  $24,760  and 
real  estate  of  the  value  of  $22,000;  that  paragraphs  1 
to  5  of  the  will  are  clear  and  need  no  construction,  but 
that  the  meaning  of  paragraph  6  is  uncertain,  and  it  was 
held  under  that  provision  the  legal  title  to  the  estate 
disposed  of  thereby  vested  in  fee  in  Louis  O.  Kohtz,  as 
trustee;  that  Oscar  H.  and  Alma  Harz  were  entitled  to 
the  net  income  thereof  during  life  or  during  the  life  of 
the  survivor;  that  in  case  they  both  die  leaving  a  child 
or  children  them  surviving,  the  child  or  children  of  each 
would  take  the  fee  to  one-half  the  estate;  if  only  one 
died  leaving  a  child  or  children  him  surviving,  upon  the 
death  of  the  other  said  child  or  children  would  take  the 
entire  estate,  and  in  case  they  both  died  childless  the 
estate  would  go  to  the  other  beneficiaries  named  in  said 
will.  Louis  A.  Kohtz  and  Oscar  H.  and  Alma  Harz  have 
prosecuted  an  appeal  to  this  court. 

GOLDZIER,  RODGERS  &  PUOEHLICH,   and  HkNRY  HiE- 

STAND,  for  appellants: 

Rejecting  one  clause  or  portion  of  a  will  to  uphold  an- 
other is  a  desperate  remedy,  which  should  be  resorted  to 
only  if  every  other  method  of  construction  fails.  Jenks  v. 
Jackson,  127  111.  350. 

Where  an  estate  is  given  by  one  clause  of  a  will  it  can 
not  be  cut  down  or  taken  away  by  a  subsequent  clause 


64  KoHTz  V.  Eldred.  L208 IIL 

except  by  clear  and  unambiguous  language.     Roberts  v. 
Roberts,  140  111.  349. 

In  construing  a  will  the  law  favors  the  heir.  29  Am. 
&  Eng.  Ency.  of  Law,  352;  Bane  v.  Wick,  19  Ohio,  328;  Wright 
V.  Hicks,  12  Ga.  155;  Wilkinson  v.  Allen,  18  How.  385.  • 

A  clearly  expressed  intention  is  not  to  be  overcome 
by  a  doubtful  construction  of  another  portion  of  a  will. 
Smith  V.  Curry,  52  111.  App.  227. 

A  provision  in  a  will  disposing  of  the  estate  in  case 
of  death  without  issue  of  the  first  devisee,  means  death 
without  issue  before  the  death  of  the  testator.  Estate  of 
Riddle,  28  Pa.  St.  59;  Fitzwater's  Appeal,  94  id.  141;  Stephen- 
son V.  Fox,  125  id.  568;  King  v.  Frick,  135  id.  575;  Micklei/s 
Appeal,  92  id.  514;  Morrison  v.  Trube,  145  id.  540;  Murchi- 
son  V.  Wilted,  87  N.  C.  469;  Baker  v.  McOrew,  41  Ohio  St. 
113;  Vanderzer  v.  Slingerland,  103  N.  Y.  47;  Denise  v.  De- 
nise,  37  N.  J.  Eq.  163;  Wright  y.  Charley,  129  Ind.  257;  Clay- 
ton V.  Loioe,  5  B.  &  A.  636;  Gee  v.  Mayer,  17  A.  &  E.  735; 
Gibson  v.  Walker,  20  N.  Y.  479;  Barrell  v.  Barrell,  38  N.  J. 
Eq.  60;  McLaughlin  v.  Maher,  17  Hun,  215;  Mead  v  Maben, 
14  N.  Y.  Sup.  732;  Estate  of  Hancock,  13  Phila.  283;  Arnold  v. 
Alden,  173  111.  229;  Fishback  v.  Joesting,  183  id.  463;  ^Sea^y  v. 
Laurens,  1  Dessaus.  137;  Huffy.  Browning,  96  111.  App.  612. 

Ayers,  Rinaker  &  Ayers,  for  appellees: 

The  intention  of  the  testator  is  paramount,  and  must 
govern  unless  prevented  by  law.  Bradsby  v.  Wallace,  202 
111.  239;  Young  v.  Harkleroad,  166  id.  318;  Auger  v.  Tatham, 
191  id.  296;  Johnson  v.  Bank,  192  id.  541. 

To  learn  the  intention  all  parts  of  the  will  must  be 
considered,  and  a  particular  intent  must  give  way  to  a 
general  intent.  Morrison  v.  Schorr,  197  111.  554;  Young  v. 
Harkleroad,  166  id.  318;  Harrison  v.  Weatherby,  180  id.  418. 

Punctuation  may  be  entirely  disregarded.  Johnson  v. 
Bank,  192  111.  541. 

The  intention  of  the  testator  is  paramount,  and  pre- 
vails over  the  disposition  of  courts  to  favor  a  construe- 
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tion  giving  the  fee  to  the  first  taker.  Bradsby  v.  Wallace, 
202  111.  239. 

When  the  clauses  of  a  will  are  irreconcilable  and  the 
repugnance  invincible,  the  later  clause  will  generally 
prevail:     Morrison  v.  Schorr,  197  111.  554. 

A  life  estate  or  a  lesser  estate  may  be  given  in  per- 
sonal property.  In  such  case  it  should  be  reduced  to 
money  and  invested,  and  the  interest  only  should  go  to 
the  legatee,  the  fund  being  preserved  for  the  remainder- 
men.    Burnett  v.  Lester,  53  111.  325. 

If  such  a  conclusion  can  be  avoided,  it  is  not  to  be  pre- 
sumed that  a  testator  intended  by  the  will  to  accomplish 
that  which  the  law  would  do  without  any  will.  Anderson 
V.  Anderson,  191  111.  100;  Johnson  v.  Bank,  192  id.  540. 

If  one  construction  will  render  a  portion  of  the  lan- 
guage used  meaningless  while  a  different  one  will  give 
effect  to  all  language  used,  the  latter  must  be  adopted. 
Lornax  v.  Shinn,  162  111-.  124. 

When  the  death  of  the  first  taker  is  coupled  with  cir- 
cumstances that  may  or  may  not  take  place,  as,  for  in- 
stance, death  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will,  takes  effect 
upon  death,  under  the  circumstances  indicated,  at  any 
time,  whether  before  or  after  the  death  of  the  testator. 
Bradaby  v.  Wallace,  202  111.  239;  Smith  v.  Kimball,  153  id. 
368;  Summers  v.  Smith,  127  id.  645;  Oloverv,  Condell,  163  id. 
566;  Metzen  v.  Schopp,  202  id.  275. 

Where,  in  a  will,  the  gift  contains  no  words  appro- 
priate to  carry  the  fee,  as  "his  heirs,"  etc.,  we  may  look 
further  to  see  if  the  estate  granted  is  less  than  a  fee. 
Metzen  v.  ScJiopp,  202  111.  275. 

Even  if  the  grant  is  to  the  first  taker  and  his  heirs,  it 
may  afterwards  be  limited  so  that  only  a  base  or  deter- 
minable fee  passes.     Oannon  v.  Peterson,  193  111.  372. 

A  limitation  over  after  a  fee  is  good  in  a  will  but 
not  in  a  deed,  and  applies  both  to  realty  and  personalty. 
QUyver  v.  Condell,  163  lU,  566. 

208-5  * 
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The  Statute  of  Uses  will  not  execute  a  trust,  even  of 
realty,  if  the  trustee  has  active  powers  and  duties,  as,  to 
"manage,"  etc.;  and  the  statute  does  not  apply  to  per- 
sonalty in  any  event.  Ure  v.  Z7re,  185  111.  216;  Lawrence 
V.  Lawrence,  181  id.  248;  Glover  v.  Gondell,  163  id.  566. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  lang^uage,  "all  the  rest,  residue  and  remainder  of 
my  estate,  both  real  and  personal,  together  with  my  life 
insurance,  I  give,  devise  and  bequeath  to  my  executor 
hereinafter  named,  in  trust  for  my  two  children,  Oscar 
H.  Harz  and  Alma  Harz,  to  be  divided  equally  between 
both  my  children,  share  and  share  alike,"  found  in  the 
sixth  paragraph  of  the  will,  is  ample  to  carry  the  equi- 
table fee  in  the  property  covered  by  that  paragraph  to 
Oscar  H.  and  Alma  Harz,  share  and  share  alike,  and  the 
estate  thus  given  to  the  children  of  the  testator  can  only 
be  cut  down  to  a  life  estate  by  other  subsequent  provi- 
sions found  in  the  will  which  express  the  intention  so 
to  do  in  clear  and  unambiguous  language.  In  Robots 
V.  Roberts,  140  111.  345,  on  page  349  it  is  said:  "The  rule 
of  construction  is,  that  where  an  estate  is  given  by  one 
clause  or  part  of  a  will  it  cannot  be  cut  down  or  taken 
away  by  a  subsequent  clause  except  by  clear  and  unam- 
biguous terras,  and  it  is  sometimes  said  that  in  order  to 
give  the  latter  clause  that  effect  its  language  must  be  as 
clear  as  that  of  the  clause  giving  the  estate." 

It  is  said,  however,  the  following  language,  "should 
either  of  my  above  named  children  die  leaving  no  issue 
surviving  them,  then  the  share  of  such  deceased  chiM 
shall  go  to  the  survivor  of  them,  and  if  both  my  children 
should  die  leaving  no  issue  surviving  them  or  either  of 
them,  then  I  direct  that  my  estate  shall  be  divided  as  fol- 
lows," immediately  following  the  language  which,  stand- 
ing alone,  would  invest  the  children  of  the  testator  with 
an  equitable  fee,  does  clearly  show  the  testator  intended 
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his  children  should  take  only  the  net  income  for  life  in 
the  property  remaining  after  the  payment  of  his  debts 
and  the  specific  bequests  provided  to  be  paid  by  the  will. 
The  soundness  of  this  contention  depends  upon  whether 
the  words  "die  leaving"  no  issue  surviving  them,"  found 
in  said  paragraph,  refer  to  the  death  of  said  children,  or 
either  of  them,  before  the  death  of  the  testator,  or  refer 
to  their  death  at  a  time  subsequent  to  the  death  of  the 
testator.  If  the  former  is  the  true  meaning  of  said  lan- 
guage, the  gift  over  to  the  other  beneficiaries  named  in 
the  will  was  substitutionary^  merely,  depending  upon  the 
contingency  of  the  death  of  the  primary  devisees  in  the 
lifetime  of  the  testator  and  designed  to  prevent  a  lapse, 
and  both  of  said  children  having  survived  the  testator, 
the  contingency  upon  which  the  other  beneficiaries  named 
in  the  will  were  to  take  could  never  happen,  and  the  equi- 
table fee  immediately  became  vested  in  said  children, 
share  and  share  alike,  upon  the  death  of  the  testator. 
Prom  an  examination  of  the  entire  will  we  are  of  the 
opinion  that  the  language  "die  leaving  no  issue  surviv- 
ing them,"  used  in  the  sixth  paragraph  of  the  will,  refers 
to  the  death  of  said  children,  or  either  of  them,  during 
the  lifetime  of  the  testator. 

Mr.  Jarman  (2  Jarman  on  Wills,  752,)  says  the  rule  is 
well  established  that  where  property  is  given  by  will 
to  one  person  and  in  case  of  his  death  to  another,  if  the 
primary  devisee  survive  the  testator  he  takes  the  estate 
devised  absolutely.  In  Vanderzer  v.  Slingerland^  103  N.  Y. 
47,  the  court  held  the  rule  thus  announced  by  Mr.  Jarman 
applies  with  equal  force  to  real  and  personal  property, 
and  said  on  page  53:  "The  authorities  in  this  country 
uniformly  sustain  the  construction  that  where  there  is 
a  devise  or  bequest  simpliciter  to  one  person  and  in  case 
of  his  death  to  another,  the*  words  refer  to  a  death  in  the 
lifetime  of  the  testator."  And  again,  on  page  55:  "Where 
real  estate  is  devised  in  terms  denoting  an  intention  that 
the  primary  devisee  shall  take  a  fee  on  the  death  of  the 
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testator,  followed  by  a  devise  over  in  case  of  his  death 
without  issue,  it  has,  I  think,  been  uniformly  held  in  Eng- 
land, and  it  is  the  rule  supported  by  the  preponderance 
of  judicial  authority  in  this  country,  that  the  words  refer 
to  a  death  without  issue  in  the  lifetime  of  the  testator, 
and  that  the  primary  devisee  surviving  the  testator  takes 
an  absolute  estate  in  fee  simple." 

In  Wright  v.  Charley,  129  Ind.  257,  (28  N.  E.  Rep.  706,) 
the  testator  devised  his  real  estate  not  specially  devised, 
to  five  of  his  children  equally,  and  provided  by  a  subse- 
quent paragraph  of  his  will  that  "in  case  of  the  death  of 
either  of  my  children  except  William  M.,  and  they  leave 
no  children,  the  property  bequeathed  to  them  by  this  my 
last  will  and  testament  be  divided  between  my  children, 
except  William  M."  The  five  children  all  survived  the 
testator.  The  lands  devised  were  divided  in  accordance 
with  the  terms  of  the  will,  and  one  of  the  daughters  hav- 
ing subsequently  died  childless,  a  contest  arose  over  the 
land  allotted  to  said  daughter,  between  her  surviving 
husband,  who  claimed  as  heir,  and  her  brothers  and  sis- 
ters, who  claimed  under  their  father's  will.  The  court 
held  that  the  words  "in  case  of  the  death  of  either  of  my 
children,"  referred  to  their  death  prior  to  the  death  of 
the  testator,  and  that  the  husband  took,  as  heir,  under 
the  statute.  The  court  said:  "It  is  the  well-settled  doc- 
trine that  the  courts  of  this  country  will  so  construe  a 
will,  when  not  inconsistent  with  the  intention  of  the  tes- 
tator, as  to  prevent  the  title  to  real  estate  from  remain- 
ing contingent,  and,  unless  there  are  plain  indications  of 
a  contrary  intent,  will  consider  the  entire  title  as  vested 
in  those  claiming  under  the  will,  rather  than  in  abeyance. 
(Wills  V.  Wills,  (Ky.)  3  S.  W.  Rep.  900;  Heilman  v.  Heilman, 
28  N.  E.  Rep.  310.)  In  accord  with  this  rule  it  is  said  by 
Mr.  Jarman  to  be  an  established  rule  that  where  a  be- 
quest is  simply  to  one  person  and  in  case  of  his  death 
to  another,  the  primary  devisee  surviving  the  testator 
takes  absolutely.     This  rule  applies  to  both  personal 
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and  real  estate,  and  the  authorities  in  this  country  uni- 
formly sustain  the  construction  that  in  a  devise  or  be- 
quest simpliciter  to  one  person  and  in  case  of  his  death 
to  another,  the  words  refer  to  a  death  in  the  lifetime  of 
the  testator.  (2  Jarman  on  Wills,  752.)  This  rule  is  fully 
sustained  by  the  authorities.  (Moore  v.  Lyons,  25  Wend. 
119;  Kelly  v.  Kelly,  61  N.  Y.  47;  BHggs  v.  SJiaw,  9  Allen, 
516;  Whitney  v.  Whitney,  45  N.  H.  311;  Vanderzee  v.  Easwell, 
(N.  Y.  App.)  8  N.  E.  Rep.  247;  ^Reams  v.  Spann,  (S.  C.)  2  S.  E. 
Rep.  412;  WilU  v.  Wills,  (Ky.)  3  S.  W.  Rep.  900;  Hoover  v. 
Hoover,  116  Ind.  498;  19  N.  E.  Rep.  468;  Harris  v.  Carpenter, 
109  Ind.  540;  10  N.  E.  Rep.  422.)  So,  too,  another  well- 
established  rule  is,  that  where  real  estate  is. devised  in 
terms  denoting"  an  intention  that  the  primary  devisee 
shall  take  a  fee  on  the  death  of  the  testator,  coupled 
with  a  devise  over  in  case  of  his  death  without  issue,  the 
words  refer  to  a  death  without  issue  during"  the  lifetime 
of  the  testator,  and  that  the  primary  devisee  surviving 
the  testator  takes  an  absolute  estate  in  fee  simple. — 
Clayton  v.  Lowe,  5  Barn.  &  Aid.  636;  Gee  v.  Mayor,  etc.  of 
Manchester,  17  Adol.  &  E.  (N.  S.)  735;  Woodburne  v.  Wood- 
bume,  23  L.  J.  Ch.  336;  Doe  v.  Sparroiv,  13  East,  359;  Quack- 
enbos  v.  Kingsland,  (N.  Y.  App.)  6  N.  E.  Rep.  121;  Livingston 
y.  Greene,  52  N.  Y.  118;  Embury  v.  Sheldon,  68  id.  227;  Mick- 
ley's  Appeal,  92  Pa.  St.  514;  Heilman  v.  Heilman,  28  N.  E. 
Rep.  310." 

In  Fishback  v.  Joesting,  183  111.  463,  the  testator  gave 
the  residue  of  his  estate  to  his  widow  and  child  or  chil- 
dren, and  provided:  "If  it  shall  happen  that  myself,  my 
wife,  my  child  or  children  shall  depart  this  life  without 
my  child  or  children  have  no  heirs,  in  such  a  case  all  of 
my  property  shall  be  disposed  of  as  follows."  The  widow 
and  one  child,  a  girl,  survived  the  testator.  The  widow 
re-married  and  died  leaving  a  son  her  surviving,  and  the 
daughter,  having  married,  died  childless  leaving  her  hus- 
band her  surviving.  The  beneficiaries  named  in  the  will, 
other  than  the  wife  and  daughter,  claimed  the  property. 
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It  was  held  the  property  went  to  the  son  of  the  deceased 
widow  and  the  husband  of  the  deceased  daughter.  The 
court,  on  pai^e  466,  said:  **The  first  gift  is  absolute,  with 
no  indication  of  an  intention  to  limit  the  estate  in  any 
way;  but  the  testator  made  provision  that  if  the  wife 
and  child  or  children  should  be  dead  and  there  should 
be  no  grandchildren,  the  estate  should  go  to  others.  He 
coupled  his  own  death  with  that  of  his  wife  and  child  or 
children,  showing  that  he  had  in  mind  that  event  as  the 
time  when  there  might  be  a  failure  of  the  first  provision 
to  take  effect.  The  contingency  provided  for  was  the 
death  of  the  testator's  wife  and  daughter  in  his  lifetime 
with  no  issue  of  the  daughter;  and  this  accords  with  the 
general  rule  of  construction,  even  where  the  testator 
does  not  fix  the  event  at  his  own  death.  {Arnold  v.  Alden, 
173  111.  229;  Estate  c/Biddle,  28  Pa.  St.  59;  Austin  v.  Bristol, 
40  Conn.  120.)  At  the  death  of  Anthony  L.  Ho^ipe,  his 
wife,  Louise  A.,  and  his  daughter,  Ottilia  H.,  were  liv- 
ing, and  the  will  gave  them  the  absolute  estate.  The 
contingency  upon  which  the  devise  to  them  might  fail 
never  occurred." 

If  the  words  "die  leaving  no  issue  surviving  them" 
be  held  to  refer  to  the  death  of  the  testator's  children, 
or  either  of  them,  prior  to  the  death  of  the  testator,  the 
first  clause  of  the  sixth  paragraph  of  the  will  would  read: 
"All  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  together  with  my  life  insurance,  I  give, 
devise  and  bequeath  to  my  executor  hereinafter  named, 
in  trust  for  my  two  children,  Oscar  H.  Harz  and  Alma 
Harz,  to  be  divided  equally  between  both  of  my  children, 
share  and  share  alike.  Should  either  of  my  above  named 
children  die  prior  to  my  death  leaving  no  issue  surviving 
them,  then  the  share  of  such  deceased  child  shall  go  to 
the  survivor  of  them,  and  if  both  my  children  should  die 
prior  to  my  death  leaving  no  issue  surviving  them  or  either 
of  them,  then  I  direct  that  my  estate  shall  be  divided  as 
follows,"  etc.,  which  would  transfer  the  legal  title  to 
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Louis  O.  Kohtz,  as  trustee,  and  the  equitable  title  to 
Oscar  H.  and  Alma  Harz,  share  and  share  alike,  imme- 
diately upon  the  death  of  Theodore  Harz,  deceased. 

The  view  that  the  testator  intended  the  balance  of 
his  estate  after  the  payment  of  debts  and  specific  lega- 
cies should  go  to  Oscar  H.  and  Alma  Harz  absolutely, 
share  and  share  alike,  in  case  they  should  survive  him, 
is  strengthened  by  the  fact  that  the  courts  always  fa- 
vor a  construction  which  gives  estates  of  inheritance  to 
the  first  devisee  in  fee.  In  Becker  v.  Becker^  206  111.  53,  on 
page  55  it  is  said:  "The  growing  tendency  of  courts  has 
become  a  settled  policy  to  adopt  the  construction  of  a 
will  that  will  give  an  estate  of  inheritance  to  the  first 
devisee,  unless  other  limiting  or  qualifying  clauses  in 
the  will  disclose,  clearly  and  unequivocally,  that  it  was 
the  intention  of  the  testator  to  limit  or  qualify  the  es- 
tate granted."  And  a  construction  is  uniformly  adopted 
which  will  favor  the  heir.  **In  the  construction  of  wills 
it  is  a  well  established  rule  that  the  law  favors  the  heir. 
Thus,  heirs-at-law  are  not  to  be  disinherited  by  conjec- 
ture, but  only  by  express  words  or  necessary  implication. 
Nor  will  mere  negative  words  suffice;  there  must  be  an 
actual  disposition  of  the  estate  to  some  other  person." 
(29  Am.  &  Eng.  Ency.  of  Law,— 1st  ed.— p.  352.)  They 
also  so  construe  a  will  that  the  estate  will  become  vested 
and  so  that  the  title  thereto  will  not  remain  in  abeyance. 
In  Scofield  v.  Olcott,  120  111.  362,  on  page  374  it  was  said: 
"It  has  long  been  a  settled  rule  of  construction  in  the 
courts  of  England  and  America,  that  estates,  legal  or 
equitable,  given  by  will,  should  always  be  regarded  as 
vesting  immediately,  unless  the  testator  has  by  very 
clear  words  manifested  an  intention  that  they  should 
be  contingent  on  a  future  event."  And  the  fact  that  the 
legal  title  is  placed  in  a  trustee  and  the  equitable  title 
only  given  to  the  legatee  or  devisee  does  not  affect  the 
application  of  the  rule  that  the  law  favors  the  vesting 
of  estates  rather  than  that  the  title  remain  in  abeyance. 
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Nor  will  it  have  the  effect  to  cut  down  an  estate  of  in- 
heritance, when  clearly  given  by  the  will  to  the  first 
taker,  to  a  life  estate  and  transfer  the  fee  to  another. 
Flanner  v.  Fellows,  206  111.  136. 

The  only  question  remaining^  is,  how  long"  will  the 
trust  created  in  Louis  O.  Kohtz  endure?  The  property 
belonging-  to  the  estate  of  Theodore  Harz,  deceased,  con- 
sisted of  real  and  personal  estate,  out  of  which  the  debts 
and  specific  legacies  are  ordered  paid,  and  the  balance  is 
to  be  distributed,  share  and  share  alike,  between  Oscar 
H.  and  Alma  Harz.  The  powers  conferred  upon  Louis  O. 
Kohtz,  who  is  named  executor  and  trustee,  are,  to  man- 
age the  estate,  sell  the  real  and  personal  estate,  and  to 
divide  what  shall  remain  after  the  debts  and  specific  leg- 
acies have  been  paid,  between  Oscar  H.  and  Alma  Harz, 
share  and  share  alike.  The  testator  doubtless  thought 
until  his  estate' was  divided  between  his  children  it  would 
be  necessary  that  some  one  should  loan  the  funds,  rent 
the  real  estate,  pay  taxes  and  insurance  and  make  re- 
pairs. He  therefore  gave  his  executor  and  trustee  power 
to  manage  the  estate.  He,  however,  did  not  fix  the  time 
when  his  power  to  manage  the  estate  should  end,  and 
that  time  must  be  determined  from  a  consideration  of  the 
entire  will.  Where  a  testator  by  his  will  creates  a  trust 
and  fixes  the  duration  thereof,  his  direction  will,  if  not 
in  violation  of  the  rule  against  perpetuities,  be  given 
efl'ect  and  the  trust  will  continue  for  the  time  indicated; 
but  where  a  testator  does  not  specifically  indicate  the 
time  for  which  the  trust  is  to  continue,  his  intention  must, 
if  possible,  be  determined  from  the  entire  will.  Where 
the  evident  purpose  of  a  trust  is  the  accomplishment  of 
a  particular  object,  the  trust  will  terminate  so  soon  as 
that  object  has  been  accomplished,  and  the  fact  that  a 
fee  is  given  to  the  trustee  does  not  show  the  testator's 
intention  that  the  trust  estate  shall  continue  after  the 
active  duties  connected  with  the  trust  have  been  accom- 
plished.   (Page  on  Wills,  sec.  618.)    The  active  duties  of 
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the  trustee  under  this  will  are  to  reduce  the  personal  and 
real  estate  to  cash  unless  the  owners  of  the  equitable  fee 
elect  to  take  it  in  specie,  and  to  divide  the  amount  remain- 
ing" after  payment  of  debts  and  specific  legacies,  equally 
between  the  son  and  daughter  of  the  testator,  and  to  care 
for,  manage  and  control  the  estate  until  the  same  is  di- 
vided between  its  equitable  owners.  When  the  estate 
has  been  reduced  to  possession  by  the»  executor  and  the 
debts  and  specific  legacies  paid  and  the  balance  divided 
between  Oscar  H.  and  Alma  Harz,  the  objects  of  the  trus- 
teeship will  be  accomplished  and  the  trust  created  in 
Louis  O.  Kohtz  will  be  at  an  end. 

The  decree  of  the  superior  court  will  be  reversed  and 
the  cause  remanded  to  that  court  for  further  proceedings 
in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  Trustees  of  Schools 

V. 

The  Board  op  School  Inspectors  op  Peorta. 

OpinianJUed  February  17^  190 J^. 

Appeals  and  errors — tchen  the  revenue  is  not  involved.  The  reve- 
nue is  not  involved,  so  as  to  gfive  the  Supreme  Court  jurisdiction  of 
a  direct  appeal,  in  a  proceeding  to  compel  a  township  treasurer  to 
pay  over  a  portion  of  the  school  taxes  in  his  hands  to  the  board  of 
school  inspectors  instead  of  applying  it  under  the  direction. of  the 
local  trustees  of  schools,  there  being  no  controversy  between  the 
tax-payers  and  any  taxing  body. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  L.  D.  Puterbaugh,  Judj^e,  presiding. 

Arthur  Keithley,  for  appellants. 

McCuLLOCH  &  McCuLLOCH,  for  appellee. 
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Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

On  October  27, 1902,  appellee  filed  its  bill  in  equity  in 
the  circuit  court  of  Peoria  county  to  require  Alfred  A. 
Phelps,  township  treasurer  of  Richwoods  township,  in 
said  county,  to  pay  over  something  like  $2000  which  was 
received  by  said  treasurer  of  the  school  taxes  collected 
for  the  year  1901,  levied  in  parts  of  Peoria  township  and 
Richwoods  township. 

The  bill  alleges  that  prior  to  the  present  constitu- 
tion the  city  of  Peoria  was  chartered  by  a  special  act  of 
the  legislature,  and  that  in  1869,  by  like  special  act,  the 
charter  was  amended  by  creating  a  board  of  school  in- 
spectors of  the  city  of  Peoria,  which  was  declared  to  be 
a  body  corporate,  with,  among  others,  powers  to  erect, 
hire  and  purchase  school  buildings  suitable  for  school 
houses,  to  furnish  school  houses  and  furniture,  to  buy 
or  lease  grounds  for  school  purposes,  to  maintain  public 
schools  in  said  city  and  to  determine  the  rate  of  taxation 
and  levy  taxes;  that  by  the  charter  of  said  city  the  said 
board  of  school  inspectors  consists  of  the  mayor  and  two 
members  from  each  ward  of  said  city;  that  at  the  time 
of  the  organization  and  charter  of  the  city  by  the  special 
act  and  the  amendments,  the  entire  township  in  which 
said  city  was  situated  was  included  within  the  bounda- 
ries of  said  city,  and  the  board  of  school  inspectors  ex- 
ercised jurisdiction  over  all  of  it;  that  in  1887  the  city  of 
Peoria  adopted  the  general  City  and  Village  act  and  or- 
ganized under  the  general  law;  that  in  the  north  portion 
of  said  Peoria  township  a  village  was  organized  under 
the  general  law,  called  North  Peoria;  that  said  village 
extended  into  and  included  the  south  three-fourths  of 
sections  33  and  34,  in  Richwoods  township;  that  in  the 
year  1900  the  village  of  North  Peoria  was  annexed  to 
the  city  of  Peoria,  and  that  the  city  of  Peoria,  through  its 
board  of  school  inspectors,  claims  jurisdiction,  in  mat- 
ters of  school  taxation,  over  the  territory  of  Peoria  town- 
ship and  that  portion  of  Richwoods  township  that  was 
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included  in  the  village  of  North  Peoria;  that  section  33 
in  Richwoods  township  constituted  a  school  district,  for- 
merly known  as  No.  5  and  now  known  as  No.  115,  and 
that  section  34  in  said  township  constituted  a  part  of 
district  No.  114,  and  that  each  of  the  latter  districts, 
after  the  adoption  of  the  general  law  by  the  city,  in- 
cluded portions  of  North  Peoria,  and  in  each  of  said  dis- 
tricts and  in  the  corporate  limits  of  North  Peoria  was  a 
school  house;  that  both  the  said  board  of  school  inspect- 
ors and  the  local  boards  of  directors  of  the  districts  114 
and  115  made  school  tax  leviesr  for  the  year  1901,  but 
that  the  county  clerk,  in  extending  the  tax,  recognized 
the  certificates  of  the  local  boards  of  directors  instead 
of  the  board  of  school  inspectors  of  said  city  of  Peoria; 
that  the  rates  of  levy  by  the  local  boards  and  by  the  city 
were  the  same  and  that  there  was  no  difference  in  the 
tax;  that  the  tax  was  collected  and  was  in  the  hands  of 
said  Phelps,  as  treasurer,  who  refused  to  turn  the  same 
over  to  the  appellee  board  of  school  inspectors  of  the 
city  of  Peoria,  which  alone  claims  to  have  jurisdiction 
over  and  control  of  the  schools  of  the  city  of  Peoria  and 
its  addition.  The  bill  prays  that  the  court  may  deter- 
mine that  the  board  of  school  inspectors  of  the  city  of 
Peoria  has  jurisdiction  over  the  annexed  territory  and 
the  sole  right  to  levy  and  collect  taxes  for  school  pur- 
poses in  such  territory,  and  that  the  said  Phelps  may  be 
required  to  account  for  and  pay  over  to  said  appellee 
the  proportion  of  the  tax  belonging  to  it.  Appellants 
demurred  to  the  bill  and  the  demurrer  was  overruled,  and 
they  electing  to  abide  their  demurrer,  a  decree  was  en- 
tered for  appellee  as  prayed,  and  appellants  prosecute 
an  appeal  to  this  court. 

Prom  the  above  statement  it  would  seem  that  there 
is  nothing  in  the  bill  or  proceedings  of  the  court  below 
for  this  court  to  pass  upon  as  a  court  of  appeal  or  re- 
view. We  presume  that  this  appeal  is  brought  to  this 
court  upon  the  theory  that  the  revenue  is  involved,  and 
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if  that  were  true  this  is  the  proper  forum.  As  we  view 
the  matter,  however,  the  revenue  is  not  involved  in  this 
litigation.  The  taxes  have  all  been  paid,  so  far  as  we 
are  advised  by  the  bill,  and  there  is  no  controversy  be- 
tween the  tax-payers  and  any  corporate  body  insisting 
upon  its  right  and  authority  to  levy  and  collect  school 
taxes  in  the  territory  mentioned.  The  money  is  in  the 
hands  of  the  treasurer,  and  the  controversy  is  whether 
he  shall  hold  it  and  apply  it  under  the  direction  of  the 
local  boards  of  directors,  or  whether  he  shall  pay  it  over 
to  the  city  to  be  expended  according  to  the  direction  of 
appellee. 

Reed  v.  Village  of  Cliatsworth,  201  111.  480,  is  a  case  very 
similar  in  principle,  and  was  a  controversy  between  a 
village  and  the  highway  commissioners  of  the  township 
in  which  the  village  was  located,  with  reference  to  the 
road  and  bridge  tax,  which  had  been  collected  and  paid 
over  to  the  county  treasurer.  The  village  was  claiming 
a  portion  of  the  tax  and  the  township  officers  the  whole 
of  it.  The  treasurer  filed  an  interpleader,  and  asked  that 
the  township  and  the  village  litigate  and  settle  the  con- 
troversy. In  that  case  it  was  said  (p.  482):  "Our  view  is, 
that  the  question  of  revenue  can  only  be  at  issue  when 
some  recognized  authority  of  the  State,  or  some  of  the 
municipalities  authorized  by  law  to  assess  and  collect 
taxes,  are  attempting  to  proceed  under  the  law  and  ques- 
tions arise  between  them  and  those  of  whom  the  taxes 
are  demanded."  That  case  was  followed  by  that  of  Peo- 
ple ex  rel,  v.  Ilelt^  203  111.  Ill,  which  was  a  mandamus  be- 
tween school  districts,  and  was  to  compel  the  school 
treasurer  to  credit  the  funds  in  his  hands  to  a  certain 
district  when  he  was  insisting  upon  the  right  to  credit 
them  to  another  district. 

We  are  of  the  opinion  that  appellants  have  misappre- 
hended the  powers  of  this  court,  and  that  their  appeal 
should  have  been  to  the  Appellate  Court. 

The  appeal  will  be  dismissed.  ,         ,  j .      .     ^ 

'  ^  Appeal  dismissed. 
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Joyce  v.  Harding. 
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Walter  M.  Joyce 

V. 

George  P.  Harding  et  al. 

opinion  filed  February  17, 1904» 

Appeals  and  errors — alleged  error  cannot  be  shown  by  affidavit  in 
Supreme  Court.  Death  of  one  of  the  complainants  in  a  bill  in  chan- 
cery before  the  entry  of  the  decree  dismissing  the  bill,  which  fact 
is  not  shown  by  the  record  in  that  court,  cannot  be  shown  in  the 
Supreme  Court  by  affidavit  as  ground  for  reversal. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  E.  F.  Dunne,  Judge,  presiding. 

Thomas  B.  Lantry,  for  plaintiff  in  error. 

Charles  B.  McCoy,  and  George  F.  Harding,  for 
defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  writ  of  error  presents  for  our  review  a  decree 
of  the  circuit  court  of  Cook  county,  entered  on  March  3, 
1900,  dismissing  a  bill  in  chancery  for  want  of  equity  and 
awarding  costs  against  complainants.  Sev.eral  errors 
are  assigned.  The  only  one  relied  upon  is  based  on  th^ 
statement  that  Michael  Smith,  one  of  the  complainants, 
died  prior  to  the  date  of  the  entry  of  the  decree  in  the 
circuit  court.  This  fact  does  not  appear  by  the  record  of 
that  court.  It  is  shown  by  an  affidavit  filed  in  this  court. 
Plaintiff  in  error  should  have  applied  to  the  circuit  court 
for  the  relief  he  seeks.  {Life  Association  of  America  v.  Fas- 
sett,  102  111.  315;  Claflin  v.  Dunne,  129  id.  241.)  Attention  is 
called  to  the  fact  that  these  cases  cited  were  both  suits 
at  law.  The  rule  in  equity  must  be  the  same.  This  is  a 
court  of  review.  We  cannot  consider  affidavits  filed  in  this 
court  for  the  purpose  of  determining  whether  or  not  some 
fact  exists  which  will  show  that  the  court  below  erred. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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George  A.  Moody 

208        78  v. 

213    >4d6 

' —  Alfred  Pound,  Exr. 

Opinion  filed  February  17, 190J^. 

1.  Wills— paWy  not  entitled  to  a  jury  in  a  proceeding  to  probate  will. 
Whether  an  instrument  in  writlngf  is  entitled  to  probate  as  a  will 
is  a  question  for  the  determination  of  the  court  without  a  jury, 
both  in  the  county  or  probate  court  and  on  appeal  to  circuit  court. 

2.  SAM1&— party  desiring  jury  trial  should  file  bill  to  contest  will  One 
desiring-  to  broaden  the  inquiry  necessary  in  a  proceeding  to  pro- 
bate a  will  and  have  a  jury  trial  upon  the  question  of  the  testator^s 
testamentary  capacity  should  resort  to  a  bill  in  chancery  to  con- 
test the  will. 

3.  Trial  by  jury— purpoac  of  constitutional  guaranty  of  trial  by  jury. 
The  constitutional  provision  that  the  right  of  trial  by  jury  "as  here- 
tofore enjoyed**  shall  remain  inviolate,  was  designed  to  secure  the 
right  as  it  had  theretofore  been  enjoyed  in  tribunals  which  exer- 
cised common  law  jurisdiction,  and  was  not  intended  to  confer  such 
right  in  cases  where  it  had  not  formerly  existed. 

Appeal,  from  the  Circuit  Court  of  Iroquois  county; 
•   the  Hon.  R.  W.  Hilscher,  Judge,  presiding. 

W.  J.  Brock,  H.  K.  Wheeler,  and  J.  W.  Kern,  for 
appellant. 

Daniel  P.  Higgins,  and  A.  P.  Goodyear,  for  ap- 
pellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  appellee,  who  was  the  executor  therein  named, 
presented  to  the  county  court  of  Iroquois  county,  for  pro- 
bate, the  last  will  and  testament  of  George  Moody,  de- 
ceased. The  county  court  admitted  the  will  to  probate 
and  ordered  the  same  recorded.  An  appeal  was  perfected 
to  the  circuit  court  of  said  county,  where  the  will  was 
again  held  to  be  duly  proven,  and  the  testator  having' 
diefl  seized  of  real  estate  the  title  to  which  was  trans- 
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ferred  by  said  will,  a  further  appeal  has  been  prosecuted 
direct  to  this  court. 

The  appellant  moved  the  circuit  court  that  the  issues 
involved  in  said  appeal  be  submitted  for  determination 
to  a  jury,  which  motion  was  overruled  and  the  hearing 
was  had  before  the  court  without  a  jury,  and  the  action 
of  the  court  in  declining  to  submit  said  issues  to  a  jury 
has  been  assigned  as  error,  and  is  urged  as  ground  for 
a  reversal  in  this  court.  The  Statute  of  Wills  in  force 
in  this  State  does  not  provide  for  a  trial  by  jury  in  the 
county  court  upon  the  presentation  of  a  will  for  probate, 
but  the  question  whether  or  not  an  instrument  in  writing 
has  been  duly  established  as  the  last  will  and  testament 
of  a  decedent,  and  is  entitled  to  be  admitted  to  probate, 
is  left  to  the  determination  of  the  county  court  without 
a  jury.  Neither  does  the  statute  providing  for  appeals 
from  the  judgment  of  the  county  court  in  admitting  or 
refusing  to  admit  wills  to  probate  provide  for  a  trial  by 
jury  in  the  circuit  court,  but  the  same  issues  are  involved 
in  the  circuit  court  upon  the  appeal  which  were  tried  in 
the  county  court,  and  those  issues,  on  appeal,  are  to  be 
determined  by  the  circuit  court  without  a  jury,  the  same 
as  they  were  tried  without  a  jury  and  before  the  court  in 
the  county  court. 

The  jurisdiction  to  admit  wills  to  probate  has  never 
been  exercised  by  the  common  law  courts  as  a  part  of 
their  common  law  jurisdiction,  but  prior  to  the  establish- 
ment of  probate  courts  the  ecclesiastical  courts  of  Eng- 
land and  the  analogous  courts  of  this  country  exercised 
that  jurisdiction,  and  that  jurisdiction,  as  now  exercised 
by  the  county  court  of  this  State,  is  purely  statutory,  so 
that  the  constitutional  provision  that  "the  right  of  trial 
by  jury  as  heretofore  enjoyed,  shall  remain  inviolate," 
did  not  confer  upon  the  appellant  the  right  to  demand 
a  jury  upon  the  trial  of  said  appeal  in  the  circuit. court, 
as  it  has  been  uniformly  held  that  such  constitutional 
provision  was  designed  only  to  secure  the  right  of  trial 
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by  jury  as  it  had  theretofore  been  enjoyed  in  those  tribu- 
nals which  exercised  common  law  jurisdiction,  and  was 
not  intended  to  confer  such  right  in  any  class  of  cases 
where  it  had  not  formerly  existed.  Nor  was  it  intended 
to  introduce  the  jury  system  into  those  special  summary 
jurisdictions  which  were  unknown  to  the  common  law. 
B088  V.  Irving,  14  111.  171;  Johnson  v.  Joliet  and  Chicago  Rail- 
road Co.  23  id.  202;  Ward  v.  Farivell,  97  id.  593. 

As  the  statute  does  not  provide  for  a  jury  trial  in  the 
circuit  court  upon  an  appeal  from  the  judgment  of  the 
county  court  admitting,  or  refusing  to  admit,  a  will  to 
probate,  and  as  the  constitutional  provision  providing 
for  jury  trials  does  not  apply  to  a  proceeding  for  the 
probate  of  a  will,  it  is  clear  the  circuit  court  did  not  err 
in  disposing  of  the  issues  involved  in  said  appeal  with- 
out the  intervention  of  a  jury.  Especially  do  we  think 
this  conclusion  correct  in  view  of  the  fact  that  the  stat- 
ute provides  that  any  person  in  interest,  within  one  year 
after  the  probate  of  a«will  in  the  county  court,  may  con- 
test, by  bill  in  cliancery,  the  validity  of  tlie  will  before 
a  jury  in  the  circuit  court  of  the  county  wherein  the  will 
was  proven  and  recorded.  In  Claussenius  v.  Claussenius, 
179  111.  545,  on  page  552  it  was  said:  "An  appeal  from  a 
judgment  in  such  a  proceeding  admitting  the  will  to  pro- 
bate has  no  effect  to  broaden  the  inquiry  in  the  court  to 
which  the  appeal  is  taken  nor  to  entitle  the  party  to  a 
trial  by  jury.  Hence,  upon  the  rendition  of  such  a  judg- 
ment, parties  having  the  requisite  interest,  if  they  desire 
only  to  question  the  correctness  of  the  ruling  that  the 
win  was  admissible  to  probate,  could  do  so  by  appeal: 
But  if  a  party  so  interested  desired  to  broaden  the  inquiry 
and  challenge  the  mental  capacity  of  the  testator  to  exe- 
cute the  instrument,  or  show  he  was  unduly  and  improp- 
erly influenced  to  execute  it,  and  to  have  such  question 
tried  by  a  jury,  he  must  resort  to  a  bill  in  chancery." 

It  is  further  contended  that  the  proofs  admitted  on 
the  hearing  in  the  circuit  court  were  not  sufficient  to  jus- 
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tify  that  court  in  admitting  the  will  to  probate.  The 
attesting  witnesses  testified  to  every  fact  and  circum- 
stance required  by  the  statute  to  show  the  will  was  duly 
executed  by  the  testator.  The  judge  of  the  circuit  court 
saw  and  heard  them  while  testifying,  and  was  in  much 
better  position  than  we  to  judge  of  the  weight  that 
should  be  given  to  their  testimony.  As  said  in  the  Glaus- 
senius  case,  if  the  appellant  wished  to  broaden  the  inquiry 
and  challenge  the  mental  capacity  of  the  testator  to  ex- 
ecute the  instrument  or  show  he  was  unduly  and  improp- 
erly influenced  to  execute  it,  he  should  have  resorted  to 
a  bill  in. chancery,  when  he  could  have  had  those  ques- 
tions passed  upon  by  a  jury. 

The  judgment  of  the  circuit  court  admitting  the  will 
to  probate  will  be  affirmed.  judgment  affirmed. 


The  Chicago  City  Railway  Company 

V. 

Vina  Ross  Handy. 

Opinion  filed  February  17^  1904' 

Witnesses— /acte  shoioing  that  witness  is  a  partisan  may  be  proven. 
That  an  expert  witness  receives  additional  compensation  and  fre- 
quently testifies  in  damag^e  cases  for  the  defendant  street  railway 
company  may  be  shown,  as  bearing  upon  the  question  of  the  weight 
and  value  of  his  testimony. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  A.  H.  Chetlain,  Judge, 
presiding. 

William  J.  Hynes,  and  Edward  C.  Higgins,  (Mason 
B.  Starring,  of  counsel,)  for  appellant. 

Theodore  G.  Case,  and  John  T.  Murray,  for  ap- 
pellee. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  judgment  in  the  sum  of  $1000,  entered  in  the 
superior  court  of  Cook  county  in  favor  of  the  appellee, 
against  the  appellant  company,  as  damages  for  personal 
injuries  sustained  by  the  appellee  in  consequence  of  the 
alleged  negligence  of  one  of  the  appellant's  conductors, 
was,  on  ai)peal,  affirmed  by  the  Appellate  Court  for  the 
First  District.  By  a  further  appeal  the  record  has  been 
brought  into  this  court  for  review. 

The  grounds  urged  for  reversal  are:  "First,  because  of 
alleged  improper  remarks  and  comments  made  by  coun- 
sel for  appellee  in  the  Cross-examination  of  witnesses 
and  in  his  argument  to  the  jury;  second,  for  the  refusal 
to  give  instructions  Nos.  15  and  16  requested  by  the 
appellant." 

In  the  brief  of  counsel  for  the  appellant  it  is  urged 
that  in  the  trial  court  counsel  for  the  appellee  made  im- 
proper remarks  and  comments  in  the  cross-examination 
of  Mrs.  Lilly  Bond  and  Dr.  Leeming,  two  witnesses  intro- 
duced in  behalf  of  the  appellant  company.  It  does  not 
appear  from  the  record  that  any  objection  was  made  to 
the  trial  judge  as  to  the  alleged  misconduct  of  counsel 
during  the  cross-examination  of  Mrs.  Bond,  or  that  the 
attention  of  the  court  was  in  any  way  called  thereto  or 
any  ruling  asked  or  obtained.  In  the  cross-examination 
of  Dr.  Leeming,  after  the  witness  had  testified  that  he 
charged  the  appellant  company  $50  per  day  for  his  ser- 
vices as  an  expert  witness,  and  that  he  had  frequently 
rendered  services  for  the  company  in  other  cases,  he  was 
asked,  "How  many  times  have  you  testified  for  the  Chi- 
cago Union  Traction  Company  in  the  last  four  or  five 
years?"  This  was  objected  to  "as  incompetent  and  irrel- 
evant in  this  case."  The  court  sustained  the  objection, 
and  after  the  witness  had  further  stated  that  he  had  tes- 
tified in  six  other  cases  in  the  last  six  months  for  the 
appellant  company,  and  that  he  had  rendered  other  ser- 
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vices  for  the  appellant  company  than  giving  testimony, 
and- had  made  other  statements  relative  to  his  connec- 
tion with  the  appellant  company,  he  was  asked:  "Have 
you  any  idea  how  much  money  you  have  received  from 
the  Chicago  City  Railway  Company  within  the  last  four 
or  five  years?"  This  was  objected  to  by  counsel  for  the 
defendant  as  immaterial  in  this  case,  and  the  following 
colloquy  occurred  between  Mr.  Case,  attorney  for  appel- 
lee, and  Mr.  Brady,  attorney  for  the  appellant  company, 
and  the  court: 

Mr.  Case:  "I  propose  to  show, — I  don't  mean  to  cast 
any  reflections, — that  he  is  virtually  an  employee  of  this 
company.  t 

Mr.  Brady^  "Well,  why  don't  you  ask  him  the  direct 
question? 

Mr.  Case:  "Because  you  objected  to  it. 

Mr.  Brady:  "Well,  I  don't  object  to  this,  your  honor. 

The  court:  "He  stated  how  frequently  he  is  there. 

Mr.  Brady:  "Yes. 

The  court:  "And  what  his  charges  are  per  day. 

Mr.  Brady:  "Yes. 

The  court:  "You  can  find  out  how  often  he  is  em- 
ployed, and  how  long.  I  think  that  is  the  only  material 
part  here,  Mr.  Case. 

Mr.  Case:  "I  think  I  have  about  covered  that.  That 
is  my  impression." 

The  examination  of  the  witness  was  concluded  with- 
out further  objection. 

It  is  competent  to  show  that  a  witness  has  charged  or 
expects  to  receive  greater  compensation  than  the  fees 
allowed  by  the  statute,  and  that  he  is  in  the  employ  of 
one  of  the  litigants  regularly  or  frequently  as  an  expert 
witness,  or  to  prove  facts  and  circumstances  which  would 
naturally  create  a  bias  in  the  mind  of  the  witness  for  or 
against  the  cause  of  either  of  the  litigants.  Expert  wit- 
nesses are  often  found  to  be  necessary,  and  while  there  is 
no  good  reason  that  any  one  who  has  the  requisite  spe- 
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cial  knowledge  should  not  give  testimony  as  an  expert 
witness  and  receive  greater  compensation  therefor  than 
the  fee  allowed  a  witness  by  the  statute,  if  the  party  call- 
ing him  voluntarily  consents  to  pay  such  greater  com- 
pensation, still  the  fact  that  he  receives  such  additional 
compensation  may  be  very  properly  shown  to  the  jury  for 
their  consideration  when  determining  the  weight  and 
value  of  his  testiniony,  and  any  fact  which  tends  to 
show  that  he  has  the  feelings  of  a  partisan  for  the  cause 
of  one  of  the  litigants  or  a  bias  against  that  of  the  other 
may  be  shown  for  the  like  reason.  We  are  unable  to  see 
that  the  appellant  company  has  any  just  cause  of  com- 
plaint of  any  ruling  made  by  the  court  during  the  cross- 
examination  of  Dr.  Leeming. 

No  objection  was  entered  or  any  ruling  of  the  court 
asked  with  reference  to  the  alleged  improper  remarks  of 
counsel  for  appellee  during  the  course  of  his  argument 
to  the  jury.  We  have  frequently  decided  such  complaints 
cannot  be  made  for  the  first  time  in  this  court. 

Twenty  instructions  were  given  in  behalf  of  the  ap- 
pellant company,  and  the  refusal  to  give  instructions 
Nos.  15  and  16  might  well  be  sustained  on  the  ground 
that  all  contained  in  them  proper  to  be  given  was  but  a 
repetition  of  that  contained  in  other  given  instructions. 
The  two  instructions  were  not  presented  to  the  court 
within  the  time  limited  by  the  rules  of  the  court  for 
the  presentation  of  instructions.  Nor  do  we  think  the 
suggestion  well  advanced  that  the  occasion  for  these  in- 
structions arose  during  the  argument  of  counsel  for  the 
appellee. 

The  judgment  must  be  and  is  affirmed. 

Judgment  affirmed. 
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Alexander  Prussing 

17. 

Lewis  B.  Jackson. 

Opinion  filed  February  17,  i904' 

1.  Appeals  and  errors — whether  verdict  was  grossly  excessive  is  a 
question  of  fact.  Whether  a  verdict  is  so  grossly  excessive  as  to  in- 
dicate that  it  resulted  from  passion,  prejudice  or  total  misconcep- 
tion of  the  case  by  the  jury  is  a  question  to  be  determined  from 
all  the  facts  in  evidence,  and  is  one  upon  which  the  judgement  of 
the  Appellate  Court  is  final. 

2.  Same — when  it  is  not  error  for  Appellate  Court  to  enter  remittitur 
and  affirm.  The  fact  that  the  Appellate  Court  finds  that  a  remitti- 
tur of  $8000  should  be  allowed,  in  justice,  from  a  verdict  of  $20,000, 
rendered,  in  the  main,  for  vindictive  damag'es,  does  not  warrant 
the  conclusion,  as  a  matter  of  law,  that  the  verdict  was  wholly  the 
result  of  prejudice  and  that  it  was  error  for  the  Appellate  Court 
to  enter  the  remittitur  and  affirm  the  judgment. 

3.  Evidence— lo/iai  necessary  to  authorize  secondary  evidence  of  writ- 
ing. In  order  to  let  In  secondary  evidence  of  a  written  instrument 
not  shown  to  have  been  destroyed,  the  evidence  must  show  that  the 
search  for  the  instrument  was  made  in  good  faith,  and  that  it  was 
as  thorough  as  though  all  benefit  of  the  instrument  would  be  lost 
unless  it  were  found. 

4.  Libel — when  printed  article  is  not  admissible  in  action  for  libel.  The 
printed  copy  of  a  writings  upon  which  an  action  for  libel  is  based  is 
not  admissible  as  secondary  evidence,  where  the  writing  is  shown 
to  have  been  last  in  the  possession  of  a  certain  person  but  no  effort 
is  shown  to  produce  such  person  or  obtain  the  writing*  from  him. 

5.  Same — when  admission  of  defendant  does  not  render  printed  article 
admissible^  The  fact  that  the  defendant  in  an  action  for  libel, 
based  upon  an  article  printed  in  a  paper  with  which  he  was  not 
connected,  is  compelled,  over  his  objection,  to  testify  that  he  wrote 
an  article  similar  to  the  one  published,  which  he  gave  to  a  reporter 
althoug^h  he  did  not  authorize  its  publication,  does  not  render  the 
printed  article  admissible  without  proper  proof  of  the  loss  or  de- 
struction of  the  original  writing". 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  George  W.  Brown, 
Judge,  presiding-. 
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Ernest  Saunders,  for  plaintiff  in  error: 

It  is  not  matter  of  course  to  allow  secondary  evidence 
of  the  contents  of  an  instrument  in  suit  on  proof  of  its 
destruction.  The  motive  and  intent  of  the  destruction 
are  necessary  to  be  shown  before  secondary  proof  will  be 
admitted.     Bagley  v.  McMiclde^  9  Cal.  430. 

Secondary  evidence  of  contents  of  a  document  cannot 
be  jjiven  if  the  orig^inal  is  in  possession  of  a  stranger  un- 
less a  subpoena  duces  tecum  be  served,  or  if  the  orig"inal 
is  in  the  possession  of  an  adverse  party,  unless  notice  to 
produce  be  served.    7  Am.  &  Eng.  Ency.  of  Law,  88. 

In  general,  a  copy  of  an  instrument  is  not  admissible 
as  secondary  evidence,  unless,  by  having  been  compared 
with  the  original,  it  is  shown  to  have  been  a  copy. 

No  liability  attaches  to  the  author  of  a  libel  for  re- 
production unless  by  his  authority,  or  consent.  Cooley 
on  Torts,  227;  Starkie  on  Slander  and  Libel,  901;  Clifford 
V.  Cochrane^  10  111.  App.  570. 

A  remittitur  does  not  cure  a  verdict  when  it  is  the  re- 
sult of  passion  or  prejudice.  Loeiventhal  v.  Streng^  90  111. 
74;  Railroad  Co.  v.  lUnkopski,  72  111.  App.  22;  Railioay  Co.  v. 
Fennimorey  78  id.  478;  Nicholson  v.  0>  Donald,  79  id.  195;  Rail- 
way Co.  V.  Brown,  89  id.  318. 

Collins  &  Fletcher,  for  defendant  in  error: 
The  Appellate  Court,  by  affirming  the  judgment  of  the 
circuit  court,  found  that  defendant  published  the  libel 
printed,  and  this  court  is  concluded  by  such  finding.  Dar- 
lington V.  Clwimberliny  120  111.  585;  Railway  Co.  v.  Call,  143 
id.  177;  Pullman  Car  Co,  v.  Laack,  143  id.  242;  Newell  on 
Slander  and  Libel,  (2d  ed.)  227,  228,  244, 246;  Commonwealth 
V.  Woljlnger,  16  Pa.  Co.  Ct.  257. 

The  plaintiff  in  error  admitted  the  composition  and 
publication  of  the  original  of  the  copy  of  the  libel  offered 
in  evidence.  Such  admissions  were  primary  and  not  sec- 
ondary evidence,  and  dispensed  with  the  necessity  for 
the  introduction  of  the  original  libel.    Woodburn  v.  Miller^ 
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Cheves,  (S.  C.)  194;  McLaughlin  v.  Russell,  17  Ohio,  475; 
Morey  v.  Hoyt,  62  N.  H.  542;  Haas  v.  Stomer,  47  N.  Y.  S. 
1100;  Cbm6s  v.  Union  Trust  Go,  146  Ind.  688;  Hoefling  v.  ^am- 
hUton,  84  Tex.  517. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  an  action  for  libel,  against  the  plaintiff  in 
error  by  the  defendant  in  error.  The  declaration  charged 
that  the  plaintiff  in  error  composed  and  caused  to  be 
published  in  the  Chicago  Times- Herald,  a  daily  newspaper 
published  in  the  city  of  Chicago,  a  certain  false,  scan- 
dalous, defamatory  and  libelous  article,  set  forth  in  hcec 
verba,  with  appropriate  innuendoes,  in  the  declaration. 
The  article  is  quite  lengthy,  and  it  is  not  necessary  to 
the  proper  disposition  of  the  case  it  should  be  recited 
in  this  opinion.  In  substance,  the  article  charged  "the 
crushed-stone  dealers  and  cement  manufacturers"  had 
formed  a  combination  for  the  purpose  of  procuring  the 
passage  of  an  ordinance  by  the  city  council  of  the  city 
of  Chicago  providing  for  the  sole  use  of  concrete  made 
from  crushed  stone  and  cement  in  the  building  of  Chi- 
cago sewers;  that  "a  large  sum  of  money,  nearly  $100,000," 
was  said  to  have  been  raised  and  placed  in  escrow  to 
purchase  the  necessary  votes  of  aldermen  in  the  city 
council  to  secure  the  passage  of  the  bill,  and  "that  the 
bill  will  be  recommended  by"  the  defendant  in  error,  as 
city  engineer,  and  "that  it  is  said  that  said  city  engineer 
[the  plaintiff]  was  to  be  liberally  taken  care  of  by  said 
combination,  and  imputed  to  said  defendant  in  error  that 
he  had  been  guilty  of  the  crime  of  bribery  and  corrup- 
tion in  oflSce.  The  plaintiff  in  error  filed  the. plea  of  not 
guilty,  and  the  cause  was  submitted  for  trial  before"  the 
court  and  a  jury.  The  jury  returned  a  general  verdict 
finding  the  plaintiff  in  error  to  be  guilty  and  assessing 
the  damages  of  defendant  in  error  at  the  sum  of  $20,000. 
The  jury  also  returned  answers  to  certain  interrogato- 
ries, among  others  the  third,  finding  that  the  defendant 
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in  error  did  not  suffer  any  actual  damages  by  reason  of 
the  alleged  libelous  publication.  A  writ  of  error  was 
sued  out  of  the  Appellate  Court  for  the  First  District  in 
behalf  of  the  present  plaintiff  in  error,  and  upon  a  review 
of  the  case  in  that  court  it  was  adjudged  that  there  was 
error  in  the  record,  but  that  if  the  sum  of  $8000  should 
be  remitted  from  the  judgment  the  error  should  be  re- 
garded as  cured  and  a  judgment  entered  affirming  the 
judgment  in  the  sum  of  $12,000  and  assessing  the  costs 
against  the  defendant  in  error,  Jackson.  The  defendant 
in  error  thereupon  entered  a  remittitur  in  the  sum  of  $8000 
and  the  judgment  was  affirmed  in  the  sum  of  $12,000. 
This  is  a  writ  of  error  sued  out  by  the  plaintiff  in  error 
to  reverse  the  judgment  of  the  Appellate  Court. 

We  are  advised  by  the  judgment  of  the  Appellate 
Court  that  it  was  the  opinion  of  that  tribunal  that  the 
verdict  and  judgment  were  excessive, — so  flagrantly  ex- 
cessive that  unless  two-fifths  of  the  amount  should  be 
remitted  the  judgment  would  be  reversed. 

•  Counsel  for  the  plaintiff  in  error  insists  that  it  ap- 
pears from  the  special  finding  of  the  jury  that  the  ver- 
dict of  $20,000  was  wholly  for  vindictive  damages,  and 
that  it  was  shown  without  dispute  in  the  record  that  the 
total  value  of  all  the  property  of  the  i)laintiff  in  error 
did  not  exceed  $11,600,  and  that  a  verdict  so  grossly 
excessive  evinces  that  the  jury  were  moved  by  passion, 
prejudice  or  a  total  misconception  of  the  case,  and  that 
it  is  the  settled  rule  that  when  it  is  manifest  the  elements 
of  passion  and  prejudice,  or  misconception,  controlled 
the  action  of  the  jury  and  shaped  their  general  verdict, 
it  cannot  be  known  but  that  the  same  improper  influ- 
ences entered  into  the  finding  of  other  facts  important 
to  the  issue,  if  not  to  the  issue  itself,  and  in  such  state 
of  case  the  error  cannot  be,  and  is  not,  removed  by  a  re- 
mittitur. It  is  therefore  argued  that  we  should  declare, 
as  matter  of  law,  that  the  error  in  the  record  could  not 
be  cured  by  the  remittitur,  and  that  the  Appellate  Cq^urt 
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erred  in  not  reversing*  and  remanding"  the  cause.  It  is, 
however,  a  question  to  be  determined  from  all  the  facts 
established  by  the  evidence  whether  the  verdict  is  so 
grossly  excessive  as  to  evince  that  it  resulted  from  pas- 
sion, prejudice  or  total  misconception  on  the  part  of  the 
jury.  We  must  therefore  accept  the  conclusion  of  the 
Appellate  Court  as  to  this  question. of  fact. 

The  argument  that  if  the  ends  of  justice  demanded 
that  $8000  should  be  remitted  from  a  judgment  in  the 
sum  of  $20,000,  rendered,  in  the  main,  if  not  wholly,  as 
vindictive  damages,  the  conclusion  indisputably  arises 
that  the  jury  which  rendered  the  judgment  were  moved  by 
passion,  prejudice  or  a  total  misconception  of  the  rights 
of  the  parties,  must  be  conceded  to  be  entitled  to  great 
force;  but  the  conclusion  does  not  arise  as  a  matter  of 
law  but  out  of  and  depending  on  the  facts,  hence  we  can 
not  say  it  was  error  to  allow  the  remittitur  and  affirm  the 
judgment  as  reduced  thereby. 

We  think,  however,  the  plaintiff  in  error  has  lawful 
right  to  complain  of  an  erroneous  ruling  of  the  court  as 
to  the  admissibility  of  evidence.  It  was  sought  to  main- 
tain the  action  against  the  plaintiff  in  error  as  the  author 
of  the  alleged  libelous  publication  which  appeared  in  the 
Chicago  Times-Herald,  He  was  in  nowise  connected  with 
the  management,  control  or  publication  of  the  newspaper 
and  had  no  interest  therein.  The  action  was  against  him  . 
on  the  alleged  ground  that  he  was  the  author  of  a  state- 
ment, in  the  form  of  a  letter,  which  appeared  as  a  part 
of  the  publication,  and  that  he  had  given,  or  permitted 
one  Varian,  a  reporter  for  the  newspaper,  to  take,  the 
letter  under  such  circumstances  as  that  he  should  be  held 
to  have  procured  it  to  be  published.  The  cause  was  tried 
before  the  court  and  a  jury. 

The  defendant  in  error,  plaintiff  below,  was  produced 
as  a  witness  in  his  own  behalf,  and,  among  other  things, 
testified  that  he,  together  with  one  William  B.  Kent,  had 
an  interview  with  the  plaintiff  in  error,  during  which  he 
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called  plaintiff  in  error's  attention  to  the  publication 
in  the  newspaper  and  asked  him  what  he  knew  of  this 
article  himself,  and  he  said  that  it  was  from  information 
given  him;  that  he  asked  for  his  information  and  he  de- 
clined to  g^ive  it  there;  that  he  stated  that  he  would  give 
it  to  plaintiff  in  person,  which  he  did  afterwards;  that 
the  greater  part  of  the  discussion  was  between  Kent  and 
Prussing;  that  Kent  asked  Prussing  if  he  knew  things 
stated  of  his  own  knowledge,  and  Prussing  said  he  didn't 
know  it  himself;  that  he  was  asked,  **Who  is  your  in- 
formant?" or  "Where  did  you  get  your  information?"  and 
said,  "This  report,  this  letter,  is  exactly  what  I  was  in- 
formed;" that  the  letter  that  appeared  in  the  article  of 
March  12  in  the  Times-Herald  was  the  article  discussed, 
besides  reportorial  remarks  or  statements  in  the  paper, 
the  letter  being  in  small  type;  that  something  was  said 
about  how  the  communication  came  in  the  Times- Herald, 
and  Prussing  stated  the  letter  that  appeared  was  the 
one  given  to  the  reporter.  Counsel  for  the  defendant 
in  error  then  produced  a  copy  of  the  newspaper  which 
contained  the  alleged  libelous  publication  and  asked  the 
witness  if  that  was  the  statement  about  which  they  were 
talking.  The  plaintiff  in  error  then  objected,  and  a  col- 
loquy occurred  between  the  court  and  counsel  for  the 
respective  parties,  which,  together  with  the  objections 
of  counsel,  rulings  of  the  court  in  the  nature  of  remarks, 
and  the  notation  of  exceptions,  occupies  substantially 
four  printed  pages  of  the  abstract. 

We  fhink  the  objections  preferred  by  counsel  for  the 
plaintiff  in  error  called  upon  the  court  to  rule  whether 
the  printed  publication  was  admissible  in  evidence  with- 
out the  production  of  the  writing  of  which  the  plaintiff 
in  error  was  the  author  and  which  it  was  asserted  had 
been  re-produced  in  the  printed  article,  and  which,  so 
re-produced,  constituted  the  alleged  libel.  Counsel  for 
the  defendant  in  error  insist  that  no  definite  and  specific 
objection  of  that  nature  was  made.      This   contention 
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might  be  disposed  of  by  incorporating  at  length  in  this 
opinion  that  which  appears  on  the  four  printed  pages  of 
the  abstract  relative  to  the  occurrences  in  court  and  the 
remarks  of  court  and  counsel  relative  to  the  matter;  but 
it  may  also  be  sufficiently  answered  by  saying  that  it 
appears  from  the  abstract  that  counsel  for  the  plaintiff 
in  error  made  his  objection  so  sufficiently  clear  and  spe- 
cific that  counsel  for  the  defendant  in  error,  in  order  to 
secure  from  the  court  a  ruling  which  would  admit  the 
printed  article  to  be  received  in  evidence,  demanded  of 
counsel  for  the  plaintiff  in  error  that  counsel  should  pro- 
duce the  original  manuscript  in  pursuance  of  notice  pre- 
viously served  by  defendant  in  error  on  plaintiff  in  error 
to  bring  into  court  the  original  writing.  Counsel  for  the 
defendant  in  error  read  to  the  court  the  notice  which 
had  been  served  calling  for  the  production  of  the  origi- 
nal writing  in  court.  In  response  to  this,  counsel  for  the 
plaintiff  in  error  stated  in  open  court  that  the  document 
was  not  in  their  possession  or  in  the  possession  of  their 
client  and  had  never  been  in  their  possession,  and  had 
not  been  in  the  possession  of  their  client  since  it  was 
taken  from  his  office  by  a  Mr.  Varian,  a  reporter  for  the 
TimeS'Merald.  The  court  then  remarked,  **Well,  that  en- 
titles you  to  introduce  secondary  evidence."  But  after 
further  remarks  by  counsel  and  further  reflection  by  the 
court  it  is  evident  that  the  court  was  in  doubt  as  to  the 
admissibility  of  the  newspaper  publication,  and  counsel 
for  the  defendant  in  error  proposed  that  he  should  be 
permitted  to  read  the  printed  article  in  evidence,  and 
would  "undertake  to  connect  it  with  the  defendant,  so  if 
we  fail,  of  course  your  honor  will  exclude  it."  The  court 
consented  to  allow  it  to  be  read  with  that  understanding, 
but  counsel  for  plaintiff  in  error  objected  and  excepted 
to  this  ruling.  The  printed  article  was  then  received  in 
evidence  and  read  to  the  jury. 

In  further  confirmation  of  the  view  that  the  objections 
preferred  by  counsel  for  the  plaintiff  in  error  specifically 
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broug^ht  to  the  atteation  of  the  court  and  counsel  the  in- 
sistence that  the  writing  was  the  primary  evidence  and 
that  secondary  proof  of  its  contents  was  not  admissible, 
in  the  absence  of  such  writing,  except  on  proof  of  its  de- 
struction or  of  due  and  diligent  but  unsuccessful  search 
for  it,  and  that  the  printed  article  was  received  in  evi- 
dence conditionally,  on  the  promise  of  counsel  for  the 
defendant  in  error  that  the  necessary  proof  to  render  the 
printed  article  admissible  would  be  supplied,  we  find  that 
the  defendant  in  error  produced  as  a  witness  one  Herman 
L.  Reiwitch,  city  editor  of  the  Chicago  Times- Herald,  for 
tl?e  purpose  of  laying  the  foundation  for  the  introduc- 
tion of  secondary  evidence  of  the  contents  of  the  manu- 
script, which  was  in  the  handwriting  of  the  plaintiff  in 
error,  by  showing  that  the  original  had  been  lost  or  that 
it  was  not  in  the  power  of  the  defendant  in  error  to  pro- 
duce the  same.  The  testimony  of  this  witness  was  re- 
ceived by  the  court  as  sufficient  to  justify  the  admission 
of  such  secondary  proof.  In  this  the  court  was  in  error. 
This  witness,  after  stating  that  he  had  charge  of  the  de- 
partment of  the  Times-Herald  office  in  which  the  printed 
article  in  question  was  prepared,  testified  further,  to 
quote  from  the  abstract,  as  follows: 

"I  saw  something  similar  to  it  in  the  afternoon  pre- 
ceding the  day  of  the  publication.  One  of  the  reporters 
brought  it  to  me.  His  name  was  Varian.  I  do  not  know 
where  Varian  is  now.  It  is  about  one  and  one-half  years 
since  he  has  been  connected  with  Chicago  Herald,  I  don't 
recall  whether  letter  was  in  manuscript  or  typewritten. 

Q.  "Is  that  ^Exhibit  1'  that  you  hold  in  your  hand  a 
copy  of  a  communication  that  Mr.  Varian  brought  you, 
or  not?     (Objection  by  defendant;  sustained.) 

Q.  "Of  what  is  that  a  copy,  if  you  know?  (Objection 
by  defendant;  overruled  and  exception.) 

A.  "To  the  best  of  my  recollection  it  is  a  reproduction 
of  that  letter  brought  in  by  Mr.  Varian.  I  don't  recall 
whether  any  name  was  appended  to  that  letter. 
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Q.  "What  was  done  with  the  communication  that  you 
have  there  by  you?  (Objection  by  defendant;  overruled 
and  exception.) 

A.  "It  was  printed  as  brought  in.  (Objection  to  an- 
swer by  defendant  and  motion  to  strike  out;  overruled 
and  exception.) 

The  court:    "Brought  in  by  whom? 

A.  "Brought  in  by  the  reporter. 

Judge  Collins:  "Have  you  made  search  for  that  paper 
writing?  (Objection  by  defendant  as  leading;  overruled 
arid  exception.) 

A.  "No,  sir. 

Q.  "Have  you  ordered  a  search  made? 

A.  "No,  sir;  it  would  be  absolutely  impossible  to  find 
it  now.     (Objected  to  by  defendant  as  not  responsive.) 

Witness:  "We  destroy  manuscripts  of  that  kind  within 
a  few  days  after  they  are  used,  unless  there  is  some  par- 
ticular occasion  for  saving  it.  (Motion  to  strike  out  by 
defendant;  denied  and  exception.)  This  was  saved  for, 
I  think,  some  little  time.  Can  I  state  the  circumstances 
under  which  it  was  saved? 

A.  "Yes. 

A.  "The  letter  was  of  a  peculiar  chalracter,  of  course, 
and  I  thought  perhaps  it  might  be  questioned.  (Objec- 
tion by  defendant  and  ordered  stricken  out.)  And  I  told 
the  reporter  to  keep  that  letter.  (Answer  objected  to 
by  defendant.) 

The  court:  "What  did  you  do  with  it?  Have  you  got 
it  now? 

A.  "No,  sir. 

Judge  Collins:  "It  has  been  destroyed,  has  it? 

A.  "So  far  as  I  know  it  is  destroyed. 

Mr.  Saunders:  "You  don't  know  whether  it  is  de- 
stroyed or  not,  do  you? 

A.  "No,. sir.  The  original  letter  was  kept  by  the  re- 
porter. There  is  no  particular  place  in  the  Herald  office 
where  such  matters  are  kept. 
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Q.  "If  this  has  been  preserved  by  the  Herald  company 
where  would  you  ^o  to  find  it?   (Objection  by  defendant;  • 
overruled  and  exception.) 

A.  "It  would  be  in  my  possession,  most  likely.  (An- 
swer objected  to  by  defendant  with  motion  to  strike  out.) 

(J.  "This  article  is  not  now  in  your  possession? 

A.  "No,  sir. 

Q.  "I  will  ask  you  if  in  making  up  the  paper  would 
that  article  be  preserved  as  a  whole  in  the  composing 
room,  if  you  know?   (Objection  by  defendant  as  leading.) 

The  court:  "Are  you  going  to  deny  this  line  of  testi- 
mony? 

Mr.  Saunders:  "I  am  waiting  for  them  to  prove  their 
case,  that  is  all. 

Judge  Collins:  "I  don't  care  anything  particular  about 
that — to  show  that  they  cut  it  up  in  strips,  that  is  all." 

This  evidence  was  insufficient  to  justify  the  admis- 
sion of  secondary  evidence  as  to  the  contents  of  the  com- 
munication which  was  written  by  the  plaintiff  in  error. 
The  witness  testified  that  search  had  not  been  made 
for  the  writing;  that  while  it  was  the  custom  to  destroy 
manuscripts  of  that  kind,  there  was  an  exception  to  that 
custom  when  occasion  required,  and  that  under  this  ex- 
ception the  manuscript  in  question  was  saved  and  not 
destroyed;  that  it  was  given  to  Varian,  the  reporter, 
to  be  kept  by  him;  that  if  it  had  been  preserved  by  the 
Herald  company  it  would  most  likely  be  in  his  (witness') 
possession,  but  that  it  was  kept  by  said  Varian.  No  ef- 
fort to  procure  the  manuscript  from  Varian  was  proven. 
It  was  shown  that  Varian  was  not  in  the  employ  of  the 
Times- Herald,  but  no  attempt  was  made  to  show  but  that 
he  continued  to  reside  in  the  city,  or  that  he  could  not 
be  found,  or  that  any  effort  had  been  made  to  find  him 
or  to  get  the  paper  from  him.  The  rule  is,  in  order  to 
let  in  secondary  evidence  of  the  contents  of  a  written 
instrument  the  person  in  whose  possession  it  was  last 
traced  must  be  produced  unless  shown  to  be  impossible, 
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in  which  case  search  among  his  papers  must  be  proved, 
if  that  can  be  done.  In  all  events,  search  must  be  made 
for  the  paper  with  the  utmost  good  faith,  and  be  as  thor- 
ough and  vigilant  as  if  the  rule  were  that  all  benefit  of 
the  paper  would  be  lost  unless  it  be  found.  Mariner  v. 
Saunders,  5  Gilm.  113;  Sturges  v.  Hart,  45  III.  103;  Chicago 
and  Northwestern  Railway  Co,  v.  IngersoU,  65  id.  399;  Wil- 
liams v.  Case,  79  id.  356;  4  111.  Cyc.  Dig.  pp.  524,  526,  527. 
Counsel  for  the  defendg^nt  in  error,  however,  insist 
that  the  judgment  should  not  be  reversed  because  of 
the  reception  in  evidence  of  the  printed  article,  for  the 
reason  that  previous  to  its  reception  in  evidence  decla- 
rations of  the  plaintiff  in  error  had  been  proven,  in  sub- 
stance, that  the  letter  which  appeared  in  the  publication 
was  the  one  which  the  reporter  had  received  in  the  office 
of  the  plaintiff  in  error.  The  defendant  in  error,  as  a 
witness,  had  testified  that  the  plaintiff  in  error  admitted 
to  him  that  the  statement  published  in  the  newspaper 
was  the  same  statement  which  the  reporter,  Varian,  re- 
ceived in  the  office  of  the  plaintiff  in  error.  Counsel  now 
insist,  to  quote  from  their  brief,  that  "it  is  a  well  set- 
tled principle  of  law  that  admissions  of  a  party  against 
himself  as  to  the  contents  of  a  writing  are  primary  evi- 
dence." This  contention  cannot  be  regarded  as  an  open 
question  in  this  State.  Strader  v.  Snyder,  67  111.  404,  was 
an  action  on  the  case  brought  by  Snyder  against  the  ap- 
pellants for  an  alleged  libel  published  in  a  newspaper 
called  the  Macomb  Eagle.  The  defendants  were  in  no 
way  connected  with  the  newspaper  establishment,  and 
the  prosecution  was  on  the  theory  they  had  prepared  the 
manuscript  and  delivered  it  to  the  editor  for  publication. 
The  court  permitted  the  plaintiff's  counsel  to  read  the 
printed  article  in  evidence  without  first  producing  the 
original  manuscript.  We  there  held  it  was  error  to  per- 
mit the  printed  publication  to  be  read  to  the  jury  with- 
out first  producing  or  accounting  for  the  manuscript. 
In  that  case  the  evidence  that  the  printed  article  and 
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the  writing  were. the  same  was  stronger  than  in  the  case 
at  bar.  It  was  there  said  (p.  408):  "The  evidence  tends 
to  show  that  Cracraft,  one  of  the  defendants,  prepared, 
for  the  purpose  of  publication,  a  man^^script,  which  the 
other  two  defendants  signed,  and  Cracraft  put  it  into 
the  hands  of  Dr.  Pugate  to  copy,  with  directions  to  sign 
his  (Cracraft's)  name  to  it  when  copied.  The  evidence 
tends  to  show  that  this  was  done,  and  the  manuscript, 
so  copied,  was  sent  to  the  editor  of  the  paper,  and  that 
the  other  defendants  admitted  that  they  had  signed  it. 
Evidence  was  also  given  tending  to  show  that  in  setting 
up  the  article  there  were  changes  made  in  the  phraseol- 
ogy, but  none  altering  the  sense  in  respect  to  the  alleged 
libelous  words."  But  we  there  said  that  this  evidence 
was  secondary,  and  that  the  manuscript  was  the  higher 
and  better  evidence  and  should  have  been  produced.  In 
Clifford  V.  Drake^  110  111.  135,  the  notes  made  by  a  reporter 
of  a  newspaper  of  the  conversation  had  with  the  defend- 
ant, and  the  article  prepared  by  the  reporter,  from  the 
notes,  for  publication,  were  held  to  be  primary  evidence, 
and  the  rule  was  there  recognized  that  the  printed  ar- 
ticle was  secondary  evidence,  and  was  competent  to  be 
received  in  evidence  only  after  proof  had  been  made  ex- 
cusing the  production  of  the  primary  evidence.  We  think 
this  rule  has  the  support  of  the  greater  weight  of  author- 
ity. In  18  American  and  English  Encyclopt?dia  of  Law 
(2d  ed.  p.  1076,)  the  rule  deducible  from  the  authorities 
is  stated  as  follows:  "In  an  action  for  libel  the  publica- 
tion itself  is,  of  course,  the  best  evidence  of  the  charges 
made  in  it,  and  the  original  document  containing  the  de- 
famatory matter  must  be  produced,  if  possible;  but  where 
the  original  has  been  destroyed  or  lost  beyond  a  reason- 
able hope  of  finding  it,  or  is  in  the  hands  of  an  adverse 
party  who  refuses  to  produce,  secondary  evidence  of  the 
contents  is  admissible."  In  Simpson  v.  Wiley,  4  Porter, 
(Ala.)  215,  it  was  held  that  the  admissions  of  a  defend- 
ant, made  in  a  letter,  as  to  the  publication  of  a  libel. 
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cannot  be  proved  where  the  letter  is  not  produced  or  its 
absence  accounted  for. 

To  hold  the  testimony  of  the  plaintiff  that  the  defend- 
ant said  to  or  in  the  hearing  of  such  plaintiff  that  a  writ- 
ing material  to  be  produced  in  evidence  contained  certain 
statements  to  be  sufficient  to  deprive  the  defendant  of 
the  right  to  be  judged  by  the  writing  itself,  is  to  abro- 
gate in  its  entirety  the  rule  that  the  contents  of  a  writ-* 
ten  instrument  cannot  be  proved  by  parol  in  the  absence 
of  proof  accounting  for  and  excusing  the  non-production 
of  the  writing.  Such  testimony  is  proper  as  secondary 
proof  of  the  contents  of  an  instrument  which  has  been 
shown  to  be  lost  or  its  production  in  some  legal  manner 
excused.  It  is  true,  the  defendant  in  error  caused  the 
plaintiff  in  error  to  be  sworn  as  a  witness,  and,  over  the 
objection  and  exception  of  the  plaintiff  in  error,  asked 
him  if  he  knew  who  composed  that  letter  which  appeared 
in  the  printed  article,  and  the  witness  being  required  by 
the  court  to  answer,  replied,  "Yesj  sir;  I  did."  On  cross- 
examination  he  said  he  could  not  say  whether  he  wrote 
the  article  as  it  appeared  in  the  newspaper,  but  that  he 
wrote  a  letter  "similar  to  it,"  which  he  allowed  Mr.  Va- 
rian,  the  reporter  for  the  TimeS' Herald,  to  take  from  hig 
office;  that  he  did  not  authorize  the  publication  of  the 
article  and  had  never  seen  the  original  since  the  re- 
porter took  it.  The  court  erred  in  overruling  the  objec- 
tion to  the  question  propounded  to  the  plaintiff  in  error 
by  counsel  for  the  defendant  in  error.  The  primary  evi- 
dence of  the  contents  of  the  writing  was  the  instrument 
itself,  and  the  court  erred  in  forcing  the  plaintiff  in  error 
to  become  a  party  to  an  effort  to  prove  the  contents  of 
such  writing  by  the  preponderance  of  parol  proof  as  to 
the  statement  which  appeared  in  the  writing. 

The  judgment  of  the  Appellate  Court  and  that  of  the 
circuit  court  are  each  reversed,  and  the  cause  will  be  re- 
manded to  the  circuit  court  for  such  other  and  further 
proceedings  as  to  law  and  justice  shall  appertain. 

208—7  Beversed  and  remanded. 


J 
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Raymond  S.  Benham 

V. 

Matilda  C.  Benham. 

Opinion  filed  February  17^  1904* 

1 .  Practice — correct  practice  wJiere  abstract  of  record  is  incomplete. 
If  the  abstract  of  record  61ed  in  the  Appellate  Court  in  a  divorce 
case  by  the  husband  is  incomplete,  the  appellee  should  be  allowed 
to  file  an  additional  abstract  at  cost  of  appellant,  and  if  appellee 
is  financially  unable  to  do  so,  appellant  should  be  ruled  to  furnish 
a  complete  abstract  or  supply  appellee  with  funds  required. 

2.  DTVOUCE^alimony  and  solicitor's  fees  rest  in  sound  discretion  of  the 
court.  The  allowance  of  alimony  and  solicitor's  fees  in  a  divorce 
case  rests  in  the  discretion  of  the  court,  in  view  of  the  evidence, 
the  relation  of  the  parties  and  their  condition  in  life,  and  the  Su- 
preme Court  will  not  interfere  unless  such  discretion  is  abused. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  George  W.  Brown, 
Judge,  presiding. 

Joseph  W.  Latimer,  and  Milford  J.  Thompson,  for 
appellant. 

Frank  F.  Douglass,  (A.  B.  Jenks,  of  counsel,)  for 
appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Ai>pellee  filed  her  bill  for  divorce  against  appellant, 
charging  cruelty.  Appellant,  in  his  cross-bill,  charged 
appellee  with  adultery.  Answers  were  filed  to  the  bill 
and  cross-bill  denying  the  material  allegations  contained 
therein.  Upon  a  hearing  in  open  court  before  the  chan- 
cellor, a  jury  having  been  waived,  a  decree  of  divorce 
was  granted  to  appellee  and  the  cross-bill  of  appellant 
was  dismissed.  The  decree  gave  appellee  the  care  and 
custody  of  their  minor  child,  together  with  $75  per  month 
as  alimony  and  $1000  as  solicitor's  fees.    This  decree  was 
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affirmed  by  the  Appellate  Court  for  the  First  District, 
and  the  case  is  now  brought  to  this  court. 

There  are  several  errors  assigned  by  appellant,  but 
they  all  resolve  themselves  into  the  one  question  whether 
or  not  the  decree  is  sustained  by  the  evidence.  The  rec- 
ord is  very  voluminous,  containing  about  two  thousand 
pages  Of  typewritten  matter,  and  the  abstract  contains 
three  hundred  and  sixty-six  pages. 

It  is  claimed  by  appellee  that  the  abstract  as  tiled  in 
the  Appellate  Court  is  incomplete  and  unfair,  omitting 
much  material  evidence  offered  by  appellee.  The  Appel- 
late Court,  in  passing  upon  that  question,  after  an  ex- 
amination of  a  number  of  instances  cited  by  appellee  in 
which  she  claimed  the  abstract  to  be  so  imperfect,  and, 
as  it  stated,  comparing  the  abstract  with  the  record, 
held  that  appellee's  position  was  justifiable,  and  that 
court  seems  to  have  affirmed  the  decree  below  upon  that 
ground.  The  same  abstract  has  been  filed  in  this  court 
and  the  same  objection  is  here  renewed.  The  proper 
practice  in  the  Appellate  Court  would  have  been  to  al- 
low appellee  to  file  an  additional  abstract,  the  cost  to  be 
charged  to  the  appellant,  and  if  she  was  financially  un- 
able to  do  so,  as  claimed  by  her,  then  appellant  should 
have  been  ruled  to  furnish  a  complete  abstract  or  pay  to 
appellee  sufficient  money  with  which  she  could  file  the 
same.  Treating  the  case,  however,  as  subn^itted  in  this 
court  on  the  abstract  filed,  we  have  examined  it  and  some 
parts  of  the  record,  and  reached  the  conclusion  that  the 
decree  of  the  circuit  court  should  be  affirmed.  The  evi- 
dence is  in  hopeless  conflict  and  cannot  be  reconciled, 
and  no  good  purpose  would  be  served  by  our  attempting 
to  analyze  or  discuss  it. 

There  is  no  end  of  crimination  and  re-crimination  by 
the  parties  as  to  the  conduct  of  each  other,  and  the  de- 
tails of  some  of  the  testimony  is  most  disgusting.  Neither 
party  would  be  benefited  or  vindicated  by  a  reiteration 
of  it  here,  and  we  content  ourselves  with  the  simple 
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statement  that  in  our  view  the  chancellor  was  justified 
in  his  finding  and  decree  in  favor  of  the  appellee.  The 
testimony  was  heard  by  him  in  open  court,  and  he  could 
better  judg^e  of  the  weight  and  credit  to  be  given  to  the 
several  witnesses  than  we  can. 

Objection  is  further  made  on  behalf  of  appellant  to 
the  amount  of  alimony  and  solicitor's  fees  allowed  appel- 
lee. These  matters  were  within  the  sound  legal  discre- 
tion of  the  chancellor,  and  considering  all  the  evidence, 
the  relation  of  the  parties  and  their  condition  in  life,  we 
see  no  good  reason  for  holding  that  the  discretion  has 
been  abused. 

The  judgment  of  the  Appellate  Court  will  accordingly 

be  affirmed.  ^    ,         ^    ^       j 

Judgment  afflrmed. 


Illinois,  IoWa  and  Minnesota  Railway  Company 

V. 

PUED  J.  HUMISTON  et  al. 
Opinion  filed  February  17, 1904. 

1.  Eminent  domain — when  ammint  awarded  for  land  taken  is  not 
excessive.  An  allowance  of  $380  for  3.8  acres  of  farm  land  taken  for 
right  of  way  is  not  excessive,  where  five  of  the  six  witnesses  for 
the  petitioner  fixed  the  value  of  the  land,  with  improvements,  at 
$100  per  acre  and  the  witnesses  for  the  defendant  fixed  the  value 
at  from  $120  to  $130  per  acre. 

2.  Same— io/i€n  jury^s  allmoance  of  damages  miist  stand.  The  al- 
lowance of  damages  by  the  jury  in  a  condemnation  proceeding,  if 
within  the  range  of  the  evidence,  will  stand  on  appeal,  where  the 
evidence  is  conflicting  and  the  jury  viewed  the  premises. 

3.  Same— Jury  may  resort  to  inspection  in  determining  the  weight  to  be 
given  to  testimony.  Where  the  evidence  as  to  damage  to  land  not 
actually  taken  is  in  conflict,  the  jury  may  resort  to  an  examina- 
tion of  the  premises  in  determining  the  weight  to  be  given  to  the 
statements  of  the  witnesses. 

4.  Same — what  not  proper  evidence  on  question  of  damages.  Where 
the  right  of  way  condemned  cuts  off  a  triangular  strip  of  small 
area  from  the  remainder  of  the  farm,  it  is  not  competent,  on  the 
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question  of  damagfes  to  land  not  taken,  for  the  petitioner  to  prove 
what  it  had  paid  for  other  three-cornered  pieces  of  land  along  the 
right  of  way  or  for  damages  to  the  same. 

5.  Same — valus  of  land  taken  is  its  valite  att  a  part  of  the  whole  farm. 
The  compensation  for  land  taken  for  right  of  way  across  a  farm 
is  properly  based  upon  the  value  of  the  land  as  a  part  of  the  entire 
farm,  including  the  improvements,  and  not  upon  its  value  as  un- 
improved land. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  H.  B.  Willis,  Judge,  presiding*. 

This  is  a  condemnation  proceeding,  begun  in  the  cir- 
cuit court  of  Kane  county  on  July  1,  1903,  by  the  filing  of 
a  petition  by  the  appellant  company  against  appellees 
to  condemn,  under  the  statute  in  regard  to  eminent  do- 
main, a  strip  of  land  of  a  uniform  width  of  one  hundred 
feet  across  the  farm  of  appellee,  Fred  J.  Humiston,  to 
be  used  by  the  appellant  for  right  of  way  purposes.  The 
appellee,  Fred  J.  Humiston,  filed  a  cross-petition,  set- 
ting forth  that  he  was  the  owner  of  the  strip  of  land 
described  in  the  petition,  but  that  said  strip  was  a  part 
of  cross-petitioner's  farm,  consisting  of  273.053  acres 
lying  contiguous  to  the  strip  described  in  the  petition; 
and  the  petition  asked  that  the  cross-petitioner  be  given 
damages  for  the  injury,  loss  and  damage,  caused  by  the 
location  and  construction  of  the  road  to  the  remainder 
of  his  farm.  There  was  a  stipulation,  that  the  petitioner 
would  construct  fences  along  tliQ  strip,  and  maintain 
the  same;  that  it  would  construct  a  farm  railway-grade 
crossing  across  the  strip,  when  it  should  lay  its  rails,  and 
at  such  point  as  appellee  or  his  assigns  might  desig- 
nate, and  would  always  maintain  such  crossing;  that  it 
would  not  disturb  the  fences  upon  the  land,  sought  to 
be  condemned,  during  the  time  of  grading  the  railway, 
except  so  far  as  might  be  necessary,  and  would  re-place 
said  fences  after  the  grading  of  the  railroad,  and  allow 
same  to  remain,  until  it  should  lay  its  rails  and  construct 
the  first  above  named  fences;  and  that  said  stipulation. 
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and  the  agreements  therein,  should  be  made  a  part  of  the 
judgment,  rendered  in  the  cause  and  should  be  a  cove- 
nant running  with  the  land. 

The  cause  was  tried  before  the  court,  and  a  jury. 
Witnesses  were  examined,  and  the  jury  made  a  personal 
inspection  of  the  premises.  The  jury  returued  a  verdict, 
finding  the  sum  of  $380.00,  as  just  compensation  for  the 
taking  of  the  strip  of  land  one  hundred  feet  wide,  and 
finding  the  sum  of  $1000.00,  as  the  damages  to  the  re- 
mainder of  the  land,  adjacent  to  the  strip,  and  described 
in  the  cross-petition,  resulting  from  the  location,  con- 
struction, operation  and  maintenance  of  the  railroad. 
Judgment  was  rendered  in  accordance  with  the  verdict; 
and  the  present  appeal  is  prosecuted  from  such  judgment. 

Murphy  &  Alschuler,  for  appellant. 

Raymond  &  Newhall.,  (Robert  S.  Egan,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

It  is  first  insisted,  on  the  part  of  the  appellant  com- 
pany,  that  the  amount,  allowed  as  compensation  for  the 
land  taken,  was  excessive.  The  quantity  of  land,  taken 
from  appellees'  farm  for  aj^pellant's  right  of  way,  was 
3.8  acres.  In  allowing  $380.00  for  the  land  thus  taken, 
the  jury  fixed  the  value  of  the  land  at  $100.00  per  acre. 
We  are  unable  to  see  why  the  amount  thus  allowed  was 
not  fair  and  just  to  the  appellant  comi)any,  and  author- 
ized by  the  clear  preponderance  of  the  evidence. 

The  main  question  as  to  the  value  of  the  land  taken 
was  a  question  of  fact  to  be  determined  by  the  jury  upon 
the  evidence.  The  appellant  company  introduced  six 
witnesses  as  to  the  value  per  acre  of  the  land  taken  for 
the  right  of  way;  one  of  these  witnesses  fixed  the  value 
of  the  land  without  the  improvements  at  $75.00  per  acre, 
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and  the  five  other  witnesses  fixed  the  valne  of  the  land 
with  the  improvements  at  $100.00  per  acre.  Appellees 
also  introduced  six  witnesses,  who  fixed  the  value  of  the 
land,  includin^j  improvements,  at  from  $120.00  to  $130.00 
per  acre.  The  jury  appear  to  have  adopted  the  valua- 
tion, given  by  the  great  majority  of  the  witnesses  intro- 
duced by  the  appellant,  and,  if  the  verdict  is  to  be  set 
aside  because  the  amount  allowed  as  compensation  for 
the  land  taken  is  excessive,  the  testimony  of  appellant's 
own  witnesses  upon  the  value  of  the  land  would  have  to 
be  disregarded. 

It  is  true  that  the  valuation,  as  fixed  by  the  witnesses 
of  appellees,  was  higher  than  the  valuation  fixed  by  the 
witnesses  of  appellant,  and  if,  notwithstanding  the  fact 
that  the  jury  adopted  the  valuation  fixed  by  appellant's 
witnesses,  the  testimony  upon  the  subject  of  valuation 
is  to  be  regarded  ^s  conflicting,  still  there  would  be 
no  just  ground  for  disturbing  the  judgment.  This  is  so, 
for  the  reason  that  the  jury  made  a  personal  examina- 
tion of  the  premises;  and  we  have  held  that  the  damage, 
awarded  by  a  jury  in  a  condemnation  proceeding,  will 
not  be  disturbed  where  the  evidence  is  conflicting,  and 
the  jury  view  the  premises.  {Rock  Island  and  Peoria  Rail- 
way Co.  V.  Leisy  Brewing  Co,  174  111.  547,  and  cases  cited; 
Sexton  V.  Union  Stock  Yards  Co.  200  id.  244;  Guyer  v.  Daven- 
port, Bock  Island  and  Northwestern  Railway  Co.  196  id.  370). 

CJounsel  for  appellant  claim  that  the  evidence  showed 
sales  of  property  in  the  neighborhood  of  the  land  in  con- 
troversy at  much  less  sums  per  acre  than  $100.00,  and 
that  the  value  of  the  property  taken  should  have  been 
fixed  with  reference  to  the  amounts  of  such  sales.  If  this 
were  so,  the  testimony  of  appellees  showed  that  there 
were  at  least  two  sales  within  a  recent  period  of  property 
similarly  situated  in  the  same  neighborhood,  at  $125.00 
and  $127.50  per  acre.  But  while  it  is  true,  that  a  witness 
may  base  his  opinion  as  to  value  upon  the  fact  that  sales 
have  been  made  at  a  certain  figure  in  the  neighborhood 
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of  the  property  in  controversy,  yet  such  fact  is  only  one 
of  the  grounds,  upon  which  a  witness  may  base  his  opin- 
ion of  value.  The  fact  of  sales  is  not  always  the  only 
factor  in  determining  the  weight  of  the  testimony  of  a 
witness  as  to  value.  A  witness  may,  in  forming  his  opin- 
ion,  consider  the  uses  and  capabilities  of  the  property, 
as  well  as  the  prices  at  which  like  property  in  the  neigh- 
borhood has  been  sold.  He  may  also  base  his  opinion  of 
value  upon  his  knowledge  or  observation  of  the  growth 
and  development  of  towns  and  cities,  a  general  knowl- 
edge of  trade  and  business,  rental  value,  the  interest 
which  the  land  would  pay  upon  an  investment,  its  pro- 
ductiveness, ease  of  cultivation,  its  situation  in  a  partic- 
ular community,  and  other  elements.  (SL  Louis,  Vandalia 
and  Terre  Haute  Railroad  Co,  v.  Ilaller,  82  111.  209;  Chicago 
and  Evanston  Railroad  Go,  v.  Blake,  116  id.  163;  Chicago,  Bur- 
lington  and  Northern  Railroad  Co.  v.  Boifmaii,  122  id.  595). 

It  is  also  claimed  by  counsel  for  appellant,  that  the 
award  of  $1000.00,  as  damages  to  the  balance  of  the  farm 
not  taken,  was  excessive.  Upon  this  branch  of  the  case 
there  was  more  conflict  among  the  witnesses  than  there 
was  as  to  the  value  of  the  land  actually  taken.  Most 
of  the  witnesses  introduced  by  the  appellant  stated,  that 
there  was  very  little,  if  any,  damage  done  to  the  land  not 
taken,  while  the  witnesses^  for  the  appellees  fixed  the 
damages  to  the  balance  of  the  farm  not  taken  at  figures 
all  the  way  from  $800.00  to  $1500.00.  The  proof  showed 
that  the  right  of  way  passed  diagonally  through  the 
south-west  corner  of  appellees'  farm,  leaving  south  of  the 
right  of  way  a  long,  triangular-shaped  piece  of  ground, 
containing  about  seven  acres,  sei)arated  entirely  from 
the  balance  of  the  farm.  Witnesses  of  appellant  testified 
that  the  triangular  piece  of  land  thus  cut  ofif  was  dam- 
aged, by  reason  of  its  being  cut  off  .from  the  balance  of 
the  farm,  at  from  $25.00  to  $40.00  per  acre,  while  wit- 
nesses for  the  appellees  testified  that  such  triangular 
piece  would  be  damaged  to  the  amount  of  from  $700.00 


Pek'M.]  I,  I.  &  M.  Ry.  Co.  v.  Humiston.  105 

to  J900.00,  and  that  the  balance  of  the  farm  would  be 
damaged  from  $800.00  to  $1500.00.  Many  of  the  witnesses 
based  their  opinion  as  to  the  damage  thus  done  upon  the 
inconvenience  of  access  to  the  triangular  piece,  the  in- 
ability to  cultivate  it,  and  the  diflSculty  of  carrying  on 
a  farm  with  such  a  triangular  piece  separated  from  the 
rest  of  the  farm.  But  the  damage,  done  to  the  triangular 

piece  thus  cut  off,  was  merely  a  part  of  what  was  shown 

• 

to  be  the  damage  to  the  whole  of  the  balance  of  the  farm 
and  was  included  in  the  latter.  In  fixing  the  amount  of 
damage  to  the  balance  of  the  farm  not  taken  at  $1000.00, 
the  jury  followed  the  average  amount  fixed  for  such  dam- 
age by  the  appellees'  witnesses,  and  did  not  follow  the 
testimony  of  the  appellant's  witnesses  to  the  effect  that 
there  was  no  damage  to  the  land  not  taken,  but  we  see 
nothing  to  indicate  that  the  jury  were  governed  by  pas- 
sion or  prejudice.  They  saw  the  witnesses  and  heard 
them  testify  and  examined  the  premises;  and,  the  evi- 
dence having  been  conflicting  upon  this  branch  of  the 
case,  they  had  a  right  to  resort  to  the  results  of  their 
examination  or  inspection  of  the  premises  in  determin- 
ing the  weight  to  be  given  to  the  various  statements  of 
the  witnesses. 

Counsel  for  appellant  complain  because  the  court  re- 
fused to  allow  them  to  introduce  proof  to  show  generally 
how  the  value  of  other  farms  was  affected,  where  three- 
cornered  pieces  thereof  were  cutoff  by  the  running  of  high- 
ways or  railways  through  the  farms.  How  other  farms 
than  the  one  in  controversy  were  thus  affected  was  im- 
material in  determining  the  amount  of  damages  done  to 
the  farm  of  appellees.  Such  testimony  was  improper,  be- 
cause there  was  nothing  to  show  that  these  other  three- 
cornered  pieces  were  similarly  situated  to  the  farm  in 
question,  nor  did  it  appear  whether  they  had  a  value  in 
connection  with  some  other  farm.  {Chicago  Terminal  Rail- 
road Co.  V.  Bugbee,  184  111.  358).  As  was  said  in  the  Bugbee 
casCj  supra,  the  substance  of  such  evidence  is  remote  and 
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speculative,  as  affecting"  the  issues  involved.  So  far  as 
appellant  proposed  to  prove  the  price,  which  it  paid  for 
other  three-cornered  pieces  of  land  along"  the  right  of 
way,  or  for  damag"es  to  the  same,  such  testimony  was  in- 
competent, and  there  was  no  error  in  denying  its  admis- 
sion. {Peoria  Oas  Light  Co.  v.  Peoria  Terminal  Railway  Co. 
146  111.  372;  Lanquist  v.  City  of  Chicago,  200  id,  69;  Kiernan 
V.  Chicago,  Santa  Fe  and  California  Railway  Co.  123  id.  188). 
Counsel  for  appellant  complain  of  the  fifth  instruc- 
tion, g^iven  for  appellees  by  the  trial  court,  which  told 
the  jury  that  they  would  have  a  right  to  award,  as  the 
measure  of  damages,  the  fair  cash  value  of  the  part 
taken  as  a  part  of  the  whole  farm.  It  was  the  duty  of 
the  jury  to  award  appellees  compensation  in  dollars  and 
cents  for  the  fair  market  value  of  the  land  proposed  to 
be  taken,  having  regard  to  location  and  advantages  as 
to  situation,  and  the  purposes  for  which  it  was  designed 
and  used;  and  we  have  held  that,  where  but  a  part  is 
taken,  and  the  part  taken  is  of  greater  value  in  connec- 
tion with  the  whole  than  as  a  separate  parcel,  the  meas- 
ure of  damages  will  be  the  fair  cash  value  of  the  part 
taken  as  a  part  of  the  whole.  {CJiicago  and  Evanston  Rail- 
road Co,  V.  Blake,  116  111.  163;  Chicago,  Burlington  and  North- 
ern Railroad  Co.  v.  Bowman,  122  id.  595;  Conness  v.  Indiana, 
Illinois  and  Iowa  Railroad  Co.  193  id.  464)^  That  is  to  say, 
if  the  3.8  acres  of  land,  which  were  taken,  would  be  more 
valuable  as  a  part  of  the  farm  than  simply  as  3.8  acres 
of  land,  the  jury  would  be  authorized  to  give  the  appel- 
lees the  benefit  of  the  greater  value.  As  we  understand 
the  position  of  counsel,  they  do  not  deny  that  such  is  the 
law  under  the  decisions  of  this  court,  nor  do  they  claim 
that  the  fifth  instruction  given  for  the  appellees  is  erro- 
neous, so  far  as  it  announces  the  law  upon  this  question. 
But  counsel  complain  that  proof,  which  they  sought  to 
introduce,  showing  the  value  of  the  farm  without  the  im- 
provements upon  it,  was  refused  admission  by  the  court. 
The  w^itnesses  for  appellant  testified  that  the  improve- 
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ments  upon  the  farm  were  worth  from  $3000.00  to  13500.00, 
while  appellees'  witnesses  testified  that  the  improve- 
ments were  worth  from  11000.00  to  $1500.00.  It  is  said 
that,  while  the  jury  had  a  rig^ht  to  award,  as  compensa- 
tion, the  value  of  the  land  taken  as  a  part  of  the  farm 
to  which  it  belonged,  yet  its  value  was  thus  to  be  deter- 
mined as  a  part  of  the  farm  without  the  improvements, 
and  not  as  a  part  of  the  farm  with  the  improvements.  We 
see  no  reason  for  this  distinction.  The  improvepients 
upon  the  farm  consisted  of  the  farm  house,  the  stables 
and  out-houses,  the  fences,  etc.  Where  the  vacant  land 
embraced  in  the  farm  was  necessarily  used  and  Occupied 
in  conjunction  with  the  improvements  thereon,  and,  by 
reason  of  so  being  used  and  occupied,  had  a  value  as  an 
entirety  over  and  above  the  value  of  the  bare  land,  the 
Owner  of  the  land  would  have  the  rijjht  to  the  value 
of  the  part  sought  to  be  taken,  as  used  and  occupied  in 
connection  with  the  whole  farm.  In  other  words,  the 
strip  of  land,  sought  to  be  taken  for  a  right  of  way, 
has-a  special  value  to  the  owner  in  connection  with  the 
whole  of  the  farm  with  the  improvements  upon  it,  which 
is  greater  than  the  mere  value  of  the  bare  land  without 
the  improvements.  If,  however,  this  were  not  so,  the 
value  of  the  land,  as  fixed  by  appellees'  witnesses,  after 
deducting  the  value  of  the  improvements,  would  not  have 
been  greater  than  the  valuation  fixed  by  the  jury,  and 
by  the  majority  of  appellant's  witnesses,  that  is  to  say, 
$100.00  per  acre. 

We  find  no  error  in  the  record,  which  would  justify 
us  in  reversing  this  judgment.  Accordingly,  the  judg- 
ment of  the  circuit  court  of  Kane  county  is  affirmed. 

Judgment  affirmed. 
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Naatje  Van  der  Aa 

V. 

Johanna  VanDrunen  et  aL 

Opinion  filed  February  17y  1904. 

1.  Evidenc?e — what  not  conchisive  evidence  of  delivery  of  deed.  That 
the  testimony  of  the  only  eye-witness  to  the  alleged  delivery  of  a 
deed  is  not  contradicted  by  direct  testimony  does  not  conclusively 
establish  such  delivery,  when  the  statements  of  the  witness  are 
shown  to  be  inconsistent,  and  where  the  weight  of  evidence  tends  to 
show  the  grantee  never  saw  the  deed  until  after  the  grantor's  death, 
when  she  found  it  and  had  her  name  written  in  a  blank  space. 

2.  Appeals  and  errors — chancdlor^s  opportunity  to  observe  uritnesses 
has  weight  in  sustaining  his  findings.  The  chancellor's  opportunity  to 
observe  witnesses  when  testifying  in  open  court  is  entitled  to  be 
given  due  weight  and  consideration  by  the  Supreme  Court  when  re- 
viewing his  findings,  which  must  stand,  in  such  case,  unless  clearly 
against  the  weight  of  the  evidence.  * 

Appeal,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Prank  Baker,  Judge,  presiding. 

John  C.  Trainor,  and  Charles  J.  Trainor,  for'  ap- 
pellant. 

P.  R.  De  Young,  pro  se;  Rogers  &  Mahoney,  and  I.  T. 
Greenacre,  for  appellees. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Cook  county  dismissing  complainant's  bill  in  a  suit 
filed  in  that  court  in  March,  1901,  by  appellant,  Naatje 
Van  der  Aa,  widow  of  Gerritt  Van  der  Aa.  By  said  bill 
complainant  sought  to  have  vacated  several  deeds  made 
by  the  defendants,  the  daughters  and  sons-in-law  of  com- 
plainant, to  certain  property  described  therein;  to  obtain 
a  release  of  parts  of  said  property  from  certain  encum- 
brances thereon;  to  have  decreed  to  complainant  money 
paid  by  her  to  defendants  as  rent,  and  for  an  order  re- 
quiring defendants  to  return  to  complainant  a  certain 
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warranty  deed  alleged  to  have  been  made  to  her  by  said 
Gerritt  Van  der  Aa  conveying  the  property  in  question, 
and  for  other  general  relief. 

Appellant  by  her  bill  sets  forth  facts  substantially 
as  follows:  That  her  husband,  Gerritt  Van  der  Aa,  owned 
four  pieces  of  land  (describing  the  same)  in  Cook  county; 
that  three  of  the  pieces  are  contiguous  and  aggregate 
64.72  acres,  and  the  remaining  piece  is  separate  and  con- 
tains about  30  acres;  that  said  husband  died  March  28, 
1898,  leaving  six  daughters,  his  only  children,  the  prin- 
cipal appellees  here;  that  in  May,  1897,  her  husband,  by 
warranty  deed,  conveyed  said  lands  to  complainant,  but 
the  deed  was  never  recorded;  that  in  August,  1898,  she 
gave  this  deed  to  the  husband  of  one  of  these  daughters; 
that  he  kept  it  and  was  appointed  administrator  of  her 
husband's  estate,  and  in  February,  1899,  inventoried  the 
lands  in  the  probate  court;  that  she  paid  rent  in  1899  and 
1900;  that  December  8,  1900,  these  heirs  partitioned  the 
land'  among  themselves  by  deeds  which  were  recorded, 
and  that  two  of  them  encumbered  their  respective  parts 
and  got  her  to  join  in  the  encumbrances. 

Lizzie  Van  der  Aa,  one  of  the  defendants,  a  daughter 
of  complainant,  having  been  adjudged  insane,  her  conser- 
vator filed  an  answer  for  her,  denying  the  allegations 
of  the  bill  and  calling  for  strict  proof  of  the  matters 
therein  alleged.  F.  R.  DeYoung,  another  of  the  defend- 
ants, answered  pro  se,  claiming  to  have  acted  only  as 
attorney  for  the  administrator  and  disclaiming  all  in- 
terest in  the  property  except  as  trustee  in  a  certain  trust 
deed,  and  insisted  upon  the  legal  defenses  interposed  by 
the  main  defendants.  The  other  ten  defendants,  being 
the  daughters  and  sons-in-law  of  complainant,  answered, 
denying  the  allegations  of  complainant's  bill  and  assert- 
ing their  ownership  of  the  property  in  question  as  the 
heirs  of  Gerritt  Van  der  Aa,  deceased. 

The  case  was  tried  before  the  chancellor  upon  evi- 
dence, oral  and  documentary,  introduced  in  open  court, 
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and  resulted  in  the  chancellor  dismissing  complainant's 
bill  for  want  of  equity,  which  action  of  the  court  below, 
upon  appeal  to  this  court,  appellant  assigns  as  error,  and 
insists  that  the  decree  of  the  chancellor  dismissing  her 
bill  was  not  warranted  by  the  evidence,  and  should  by 
this  court  be  reversed  and  the  relief  prayed  for  by  her 
be  granted. 

On  this  appeal  there  is  practically  no  question  of  law 
presented,  the  only  substantial  controversy  being  as  to 
whether  the  evidence  is  sufficient  to  sustain  the  decree 
rendered. 

The  parties  to  this  suit  all  live  in  South  Holland,  in 
Cook  county, — a  Dutch  settlement  on  the  outskirts  of  Chi- 
cago. In  1866  Gerritt  Van  der  Aa  married  a  Mrs.  Gouw- 
ens,  the  present  appellant,  who  was  then  a  widow  with 
two  children, — one,  John  J.  Gouwens,  a  witness  in  her 
favor  in  this  case,  and  the  other  a  daughter,  who  died 
in  1881,  leaving  as  her  only  heir  Peter  Peerbolte,  also  a 
witness  of  appellant.  Six  children,  all  daughters,  were 
born  to  Mr.  and  Mrs.  Van  der  Aa.  The  daughters,  except 
Lizzie,  insane,  were  at  the  time  of  this  suit  married,  and 
all,  with  the  husbands,  are  defendants  to  the  bill.  The 
children  of  the  complainant  by  her  first  marriage,  during 
childhood,  also  constituted  part  of  the  family  of  the  com- 
plainant and  her  second  husband.  In  1897  Gerritt  Van 
der  Aa,  being  somewhat  advanced  in  years,  was  consid- 
ering some  plan  by  which  he  could  so  arrange  his  affairs 
that  after  his  death  his  estate  might  be  settled  without 
the  interposition  of  any  court  and  the  cost  of  adminis- 
tration be  thus  saved  to  his  heirs.  He  consulted  with 
friends  (not  lawyers)  as  to  how  this  purpose  might  be 
accomplished,  and  finally  one  Peter  De Young,  a  police 
magistrate  and  notary  public,  seems  to  have  informed 
Mr.  Van  der  Aa  that  he  could  arrange  his  matters  as  he 
desired,  and  he  prepared  the  deed  in  question,  and  on 
May  31, 1897,  Mr.  Van  der  Aa,  before  said  De  Young,  exe- 
cuted and  acknowledged  the  same.  Concerning  this  deed 
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the  testimony  is  conflicting.    Appellant  contends  that  it 
was  properly  executed,  acknowledged  and  delivered  and 
one  dollar  given  as  a  consideration  therefor.    She  being 
incompetent  to  testify  as  to  what  took  place  prior  to 
the  death  of  her  husband,  the  maker  of  the  deed,  offered 
Peter  Peerbolte,  above  mentioned,  as  a  witness,  who,  it 
is  claimed,  is  the  only  eye-witness  to  the  delivery  of  the 
deed  by  Gerritt  Van  der  Aa  to  complainant.     This  wit- 
ness testified  that  he  and  Van  der  Aa  had  been  to  Rose- 
land  and  on  their  way  home  stopped  and  got  the  deed, 
which  had  been  previously  prepared,  other  title  deeds 
having  been  taken  to  the  scrivener  previously  for  ascer- 
tainment of  the  proper  data;   that  on  the  way  home  he 
saw  the  deed;  that  the  word  "Naatje,"  complainant's  first 
or  given  name,  was  then  in  the  body  of  the  deed;   that 
after  arriving  at  home  and  going  iato  the  house  he  saw 
Van  der  Aa  deliver  the  deed  to  complainant;  that  he  told 
her  she  would  have  to  give  him  one  dollar  as  considera- 
tion, which  she  did.    In  corroboration  of  this  testimony, 
John  J.  Gouwens,  also  above  mentioned,  testified  that 
Van  der  Aa,  the  grantor,  told  him  of  his  intentions  to 
make  the  deed  to  complainant,  and  that  after  the  deed 
was  made  he  told  witness  that  he  had'deeded  his  prop- 
erty to  his  wife,  the  complainant.     Mary  Gouwens,  wife 
of  the  above  mentioned  witness,  also  testified  to  conver- 
sations with  Van  der  Aa  similar  to  those  testified  to  by 
her  husband.     On  the  contrary,  Peter  DeYoung,  the  no- 
tary who  took  the  acknowledgment,  testified  that  Gerritt 
Van  der  Aa  consulted  him  about  the  disposition  of  his. 
property,  stating  that  he  wanted  to  divide  his  property 
before  his  death  so  as  to  save  the  cost  of  administration; 
that  the  witness  then  told  him  that  he  could  draw  a  deed 
so  that  it  would  not  be  any  good  while  he  (the  grantor) 
lived  but  would  spring  into  life  after  he  died;   that  he 
drew  up  the  deed  in  question,  leaving  out  the  first  or 
given  name  of  the  grantee,  his  purpose  and  intention  be- 
ing, that  with  the  deed  so  drawn  it  would  not  be  effective. 
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until  returned  and  the  omitted  name  inserted,  which  ar- 
rang'ement  was  approved  by  Mr.  Van  der  Aa,  who  stated 
he  would  take  the  deed  home  and  change  it  afterwards, 
when  his  mind  was  fully  made  up  as  to  what  he  desired 
to  do,  but  that  he  was  not  ready  then;  that  he  wanted 
to  remain  "boss"  as  long  as  he  lived.  The  witness  fur- 
ther stated  that  four  or  five  days  before  Van  der  Aa  died, 
young  Peerbolte  came  after  him  to  go  to  Van  der  Aa's 
house,  which  witness  did,  and  found  there  a  family  meet- 
ing of  the  daughters  and  sons-in-law;  that  witness  told 
Van  der  Aa  that  he  had  brought  along  the  blank  deeds, 
supposing  that  Van  der  Aa  desired  him  to  make  out  deeds 
to  the  various  children  for  the  several  tracts  of  land  to 
be  given  them,  in  accordance  with  the  previous  sugges- 
tions and  conversations  had  between  witness  and  Van 
der  Aa;  that  Van  der  Aa  stated  to  witness  he  wanted 
to  divide  his  land  among  his  children,  and  preparations 
were  made  to  that  end,  but  because  of  some  hitch  in 
the  grantor's  plans,  occasioned  by  Peerbolte  and  John 
J.  Gouwens,  the  matter  was  not  consummated.  Witness 
further  stated  that  the  next  time  he  saw  the  deed  in  ques- 
tion was  about  two  months  after  the  death  of  Gerritt 
Van  der  Aa,  when  Peter  Peerbolte  brought  the  deed  to 
him  at  his  house  and  stated  that  the  "old  lady"  wanted 
the  deed  fixed  up,  and  that  witness  then  filled  in  the 
name  "Naatje,"  which  had  been  lacking.  Witness  fur- 
ther stated  that  it  was  the  distinct  intention  of  Gerritt 
Van  der  Aa,  as  expressed  to  him,  that  he  was  having  the 
deed  made  so  that  in  case  he  did  not  further  distribute 
his  land  before  he  died  it  would  be  in  such  shape  that 
after  his  death  his  wife  might  distribute  it  among  his 
children;  that  it  was  the  understanding  of  both  the  wit- 
ness and  Van  der  Aa  that  omitting  the  first  name  of  the 
grantee  destroyed  the  validity  of  the  instrument  until 
the  same  was  inserted. 

As  to  the  family  meeting  that  took  place  four  or  five 
days  prior  to  the  death  of  Gerritt  Van  der  Aa,  and  the 
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purpose  of  it,  the  daughters  and  sons-in-law  who  were 
present  testified  in  corroboration  of  the  witness  Peter 
De Young.  Catharine  De Young,  daughter  of  Peter  De- 
Young,  corroborated  her  father  as  to  the  circumstance 
of  the  deed  being  returned  and  the  filling  in  of  the  name 
"Naatje."  The  original  deed  was  by  order  of  the  court 
below  transmitted  to  this  court  for  inspection.  The  given 
name  "Naatje"  quite  clearly  appears  to  have  been  writ- 
ten with  different  ink  and  pen  from  any  other  part  of  the 
deed,  which  fact  tends  to  corroborate  appellees'  conten- 
tion that  the  deed  was  left  incomplete  when  made,  and 
tends  to  contradict  appellant's  son  and  main  witness. 
Peerbolte  denied  returning  the  deed  for  the  insertion  of 
complainant's  name,  having  stated  that  it  was  originally 
placed  in  the  deed.  On  the  part  of  complainant  it  was 
also  denied  that  the  family  meeting  spoken  of  was  for  the 
purpose  stated  by  defendants,  but,  on  the  other  hand, 
it  was  for  the  purpose  of  the  deceased  stating  to  his 
children  and  their  husbands  the  fact  that  he  had  deeded 
the  land  to  his  wife  and  that  she  understood  the  dis- 
position he  wished  her  to  make  of  it.  Seven  different 
witnesses  testified  that  the  complainant  stated  to  them 
that  she  did  not  know  of  the  deed  until  after  the  death 
of  her  husband,  when  she  found  it  in  a  trunk,  one  of  the 
witnesses  being  attorney  P.  R.  De  Young.  It  further  ap- 
pears from  the  evidence  that  complainant,  some  time 
after  the  death  of  Gerritt  Van  der  Aa,  gave  the  deed  to 
two  persons, — Michael  Van  der  Aa,  a  brother-in-law  of 
Gerritt  Van  der  Aa,  and  John  J.  Gouwens,  her  son  by  a 
.former  husband, — to  have  recorded,  but  each  of  these 
parties  failed  (as  they  stated,  because  they  did  not  have 
time,)  to  record  the  same.  Gerritt  Pon,  of  the  firm  of 
Tenniga  Bros.  &  Pon,  real  estate  agents,  testified  that 
in  the  spring  of  1898  complainant,  and,  as  he  thought,  in 
company  with  John  J.  Gouwens,  came  to  his  office  and 
asked  his  advice  about  the  deed,  and  that  after  hearing 
her  statement  he  told  her  he  did  not  think  the  deed  was 
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good,  but  directed  her  to  apply  to  the  Security  Title  and 
Trust  Company  for  further  information.  The  evidence 
further  discloses  that  matters  remained  in  an  unchanged 
and  unsettled  condition  until  one  Kirkert,  who  had  a 
claim  against  the  deceased,  began  to  take  steps  to  have 
it  settled,  and  his  attorney,  P.  R.  De Young,  one  of  the 
defendants,  informed  appellant  that  it  would  be  neces- 
sary to  have  the  estate  administered  on,  and  if  she  did 
not  select  some  one  to  act  for  that  purpose,  the  creditor 
might  institute  such  proceeding.  Finally,  Bastian  Van- 
Drunen, one  of  the  sons-in-law  and  one  of  the  defendants, 
was  appointed  administrator, — as  stated  by  defendants, 
at  the  request  of  appellant;  but  this  she  denies.  After 
the  probate  of  the  estate  was  entered  upon,  appellant  re- 
ceived and  receipted  for  her  award,  retained  homestead 
and  rented  the  land,  retaining  one-third  of  the  rent  as 
her  dower  and  accounting  for  the  balance  to  the  heirs. 
Certain  claims  having  been  allowed  against  the  estate 
and  there  being  a  deficiency  of  personal  assets  to  meet 
the  same,  according  to  defendants  it  was  arranged  that 
a  fund  be  raised  by  the  daughters  to  meet  this  demand, 
and  accordingly  those  who  had  not  the  money  mortgaged 
their  portions  to  raise  the  required  amount.  In  order  to 
carry  out  this  plan  the  partition  of  the  land  was  made 
among  the  several  heirs  subject  to  the  dower  rights  of 
.  appellant,  and  then  those  who  had  to  borrow  mortgaged 
the  portions  so  set  off  to  them,  appellant  joining  in  said 
encumbrances.  Appellant,  it  is  claimed,  also  went  with 
her  daughter  Lizzie,  who  was  single,  to  procure  the  loan 
necessary  for  her  contribution. 

We  might  go  on  and  enumerate  other  circumstances 
disclosed  by  the  evidence  tending  to  show  the  deed  in 
question  was  not  legally  delivered  and  tending  to  sup- 
port the  decree  rendered  in  the  court  below,  but  we  think 
enough  has  already  been  set  forth,  notwithstanding  the 
contradictory  evidence  of  appellant,  to  show  that  unmis- 
takably the  decree  is  not  manifestly  against  the  weight 
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of  the  evidence,  and  in  our  judgment  the  decided  weight 
of  the  evidence  is  in  its  favor. 

Appellant  insists  that  Peter  Peerbolte  was  the  only 
eye-witness  to  the  alleged  delivery  of  the  deed,  and  as 
he  testified  to  such  delivery,  and  there  being  no  direct 
evidence  to  the  contrary  on  that  particular  point,  the 
fact  of  such  delivery  is  conclusively  established.  We 
think  the  conflicting  statements  made  by  this  witness, 
as  shown  by  the  record  but  which  we  have  not  taken 
the  space  to  enumerate;  the  overwhelming  evidence  by 
which  he  is  in  many  particulars  contradicted,  and  the 
great  weight  of  the  evidence  to  the  effect  that  the  com- 
plainant admitted  to  various  persons  that  she  never  saw 
the  deed  until  after  the  grantor's  death,  when  she  found 
it  in  an  old  trunk,  and  her  subsequent  acts,  which  are 
entirely  consistent  with  defendants'  theory  of  the  case, 
but  which,  if  complainant's  position  be  true,  her  alleged 
illiteracy  can  hardly  explain,— all  taken  together,  are 
more  than  sufficient  to  overcome  the  statement  of  com- 
plainant's witness  as  to  the,  delivery  of  the  deed. 

On  the  whole  record  we  do  not  see  how  the  chancellor 
could  have  found  otherwise  than  he  did;  but  even  if  we 
were  in  doubt  as  to  the  correctness  of  the  conclusions 
reached  by  the  trial  court  as  to  the  facts  established 
by  the  evidence,  according  to  the  well  established  rule  of 
this  court  we  would  not  be  justified  in  setting  aside  the 
decree  unless,  from  a  review  of  the  record,  we  were  able 
to  say  that  the  decree  of  the  chancellor  was  clearly  and 
palpably  erroneous.  This  case  was  tried  before  the  chan- 
cellor, and  as  we  have  so  often  said  and  as  is  patent  to 
everyone,  the  trial  judge,  in  cases  of  this  kind,  has  op- 
portunities for  correctly  weighing  the  evidence  and  ar- 
riving at  the  truth  far  superior  to  our  own,  which  fact 
this  court  is  bound  to  take  into  consideration  and  give 
due  weight  thereto  when  called  upon  to  review  a  decree. 
Dotoie  V.  Driscoll^  203  111.  480;  Duncan  v.  Duncan,  id.  461; 
Hardy  v.  Dya^^  id.  211;  Fabrice  v.  Von  der  Brelie,  190  id.  460; 
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VanVleet  v.  DeWitt,  200  id.  153;  Springer  y,  Chicago  Real  Es- 
tate Loan  Co,  202  id.  17;  Garden  City  Sand  Co.  v.  Octtins, 
200  id.  268;  Coari  v.  Olsen,  91  id.  273. 

The  certificate  of  acknowledgment  endorsed  on  the 
deed  here  in  question  can  have  no  weig"ht  as  evidence 
of  a  delivery,  since  it  is  conceded  by  appellant  that  at 
the  time  of  said  acknowledgment  no  delivery  was  made. 

The  decree  of  the  circuit  court  of  Cook  county  is 

affirmed.  r,  ^       ja 

Decree  affirmed. 


The  Marquette  Third  Vein  Coal  Company 

V. 

,    ,  Patrick  Dielie. 

Opinion  filed  February  17^  190 J^, 

1.  Pleading — counts  for  negligence  and  for  wiUful  violation  ofstattUe 
may  be  joined.  Counts  for  negligence  as  at  common  law  and  for  a 
willful  violation  of  the  statute  relating^  to  mines  may  be  joined  in 
one  declaration,  where  both  are  based  upon  the  same  facts. 

2.  Same — what  a  sufficieiit  aUegaiion^  after  verdict,  of  willful  vioUUion 
of  statute.  An  allegation  that  the  plaintiff  was  under  fourteen  years 
of  agfe  and  that  the  defendant  had  notice  of  such  fact  yet  "wrong- 
fully and  unlawfully  employed  plaintiff  and  permitted  him  to  work 
in  its  mine,  contrary  to  the  statute,"  is  a  sufficient  averment  of 
willful  violation  of  the  statute,  after  verdict, 

3.  Mines— ic/iC7i  q^icstion  of  proximate  cause  of  injury  is  one  offaxX,  If 
a  mining  company  knowingly  employs  a  boy  under  fourteen  years 
of  age  without  an  affidavit  that  he  is  over  fourteen,  the  statutory 
liability  accrues  when  the  boy  is  injured,  and  the  questions  of  will- 
ful violation  of  the  statute  and  proximate  cause  of  injury  are  ques- 
tions of  fact,  upon  which  the  judgment  of  the  Appellate  Court  is 
conclusive  if  there  is  evidence  supporting  the  judgment. 

4.  Same — whaX  testimony  meets  requirement  of  statute  as  to  age  affidavit. 
If  a  boy  under  fourteen  years  of  age,  who  was  injured  while  work- 
ing in  defendant's  mine,  testifies  that  he  produced  no  age  affidavit 
to  the  defendant,  he  is  not  required,  in  the  first  instance,  to  prove 
that  no  one  else  did,  since  the  statute  provides  that  the  minor  shall 
produce  the  affidavit. 

Marquette  Third  Vein  Coal  Co,  v.  Dielie^  110  III.  App.  684,  affirmed. 
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Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Bureau  county;  the  Hon.  George  W.  Brown, 
Judge,  presiding. 

Peck,  Miller  &  Starr,  and  Cairo  A.  Trimble,  for 
appellant. 

O.  H.  Porter,  Wood  &  Elmer,  and  Daniel  Belasco, 
for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  is  an  action  commenced  in  the  circuit  court  of 
Bureau  county  by  the  appellee,  a  minor  under  the  age  of 
fourteen  years,  by  his  next  friend,  against  the  appellant, 
to  recover  damages  for  a  personal  injury  sustained  by 
him  while  in  the  employ  of  the  appellant  as  a  "trapper" 
in  its  coal  mine.  The  case  was  tried  upon  a  declaration 
containing  three  counts.  The  first  count  charged  the 
appellant  with  negligence  in  failing  to  provide  appellee 
a  safe  place  in  which  to  work.  The  second  count  charged 
the  appellant  with  a  willful  violation  of  the  twenty- 
second  section  of  the  Mines  and  Miners  act,  in  having 
employed  and  permitted  appellee,  a  minor  under  the  age 
of  fourteen  years,  to  work  in  its  mine,  and  without  hav- 
ing produced  to  it,  by  him,  an  affidavit  that  he  was  four- 
teen years  of  age,  by  means  whereof  he  was  injured. 
The  last  count  charged  that  plaintiff  was  under  fourteen 
years  of  age;  that  the  defendant  was  aware  of  that  fact, 
and  that  he  was  carelessly,  negligently,  unlawfully  and 
wrongfully  employed  by  the  defendant  to  work  in  its 
mine,  and  that  by  reason  of  being  permitted  to  work  in 
said  mine,  and  because  of  his  youthful  indiscretion,  he 
was  injured.  The  general  issue  was  filed,  and  a  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee 
for  the  sum  of  $4000,  which  judgment  has  been  affirmed 
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by  the  Appellate  Court  for  the  Second  District,  and  a 
further  appeal  has  been  prosecuted  to  this  court. 

It  is  first  contended  that  there  is  a  misjoinder  of 
causes  of  action  in  the  several  counts  of  the  declaration, 
the  position  of  the  appellant  being,  that  an  action  for 
iiegligence,  at  common  law,  in  failing  to  furnish  appellee 
a  safe  place  in  which  to  work,  and  an  action  for  a  will- 
ful violation  of  the  Mines  and  Miners  act  by  employing 
and  permitting  appellee,  a  minor  under  fourteen  years  of 
age,  to  work  in  its  mine,  and  without  having  produced 
to  it,  by  him,  an  affidavit  that  he  was  fourteen  years  of 
age,  cannot  be  joined  in  the  same  declaration.  The  counts 
are  based  upon  the  same  state  of  facts,  and  if  the  appel- 
lant  is  liable  to  appellee  for  damages  for  negligence  as 
at  common  law,  and  also  liable  to  him  for  damages  by 
reason  of  a  willful  violation  of  the  Mines  and  Miners  act, 
no  valid  reason  has  been  suggested  why  said  causes  of 
action  may  not  be  joined  in  different  counts  of  the  same 
declaration.  To  hold  otherwise  would  be  to  hold  appel- 
lee must  bring  two  actions  against  the  appellant  based 
upon  the  same  state  of  facts,  or  abandon  one  of  said 
causes  of  action. 

The  test  by  which  to  decide  as  to  the  joinder  of 
counts, — that  is,  what  actions  may  be  joined  in  separate 
counts  of  the  same  declaration, — is  thus  stated  in  Chitty's 
Pleadings  (vol.  1,  i\  200):  **The  result  of  the  authorities 
is  stated  to  be,  that  *when  the  same  plea  may  be  pleaded 
and  the  same  judgment  given  on  all  the  counts  of  the 
declaration,  or  whenever  the  counts  are  of  the  same  na- 
ture and  the  same  judgment  is  to  be  given  on  them  all, 
though  the  pleas  be  different,  as  in  the  case  of  debt  upon 
bond  and  on  sim])le  contract,  they  may  be  joined.'" 

In  Jlai/s  V.  Borders,  1  Gilm.  46,  on  page  50,  the  rule  is 
announced  in  substantially  the  same  language.  It  is 
there  said:  "It  is  objected  to  the  declaration  that  it  is 
defective  by  reason  of  a  misjoinder  of  counts  and  causes 
of  action,  in  this:  that  it  contains  counts  for  a  penalty 
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founded  on  statute,  and  others  for  such  damages  as  could 
have  been  recovered  at  common  law.  The  result  of  au- 
thorities on  the  subject  of  the  joinder  of  different  forms 
of  action  is  said  to  be,  that  *when  the  same  plea  may  be 
pleaded  and  the  same  judgement  given  on  all  the  counts 
of  the  declaration,'  or  *wherever  the  causes  of  action  are 
of  the  same  nature  and  may  properly  be  the  subject  of 
counts  in  the  same  species  of  action,  they  may  be  joined, 
otherwise  they  cannot.*" 

In  Brady  v.  SpurcJc,  27  111.  4/8,  on  page  482,  the  court, 
again  speaking  upon  the  subject  through  Mr.  Justice 
Breese,  said:  "The  rules  of  correct  pleading  allow  sev- 
eral causes  of  action  of  the  same  nature  to  be  joined  in 
one  count  and  a  recovery  had  pro  tanto.  The  defendant 
can  plead  specially  to  each  cause  of  action.  (Godfrey 
V.  Btickmaster,  1  Scam.  447.)  Different  actions  cannot  be 
joined  in  the  same  declaration.  The  rule  is,  that  when 
the  same  plea  may  be  pleaded  and  the  same  judgment 
rendered  on  all  the  counts  they  may  be  joined." 

In  Fairfield  v.  Ifurt,  11  Pick.  244,  the  court,  through 
Mr.  Chief  Justice  Shaw,  on  page  246  said:  "It  is  further 
objected  that  a  count  on  the  statute  for  double  damages 
cannot  be  joined  with  counts  at  common  law  for  damage 
of  like  kind.  It  is  difficult  to  perceive  how,  either  upon 
principle  or  authority,  this  position  can  be  maintained. 
The  form  of  action  is  the  same.  The  statute  of  ft  12, 
(chap.  146,  sec.  3,)  providing  that  the  owner  of  a  dog  shall 
forfeit  and  pay  double  the  damage  done  by  such  dog, 
further  provides  that  it  may  be  recovered  by  action  of 
trespass.  It  only  affects  the  rule  for  assessing  damages. 
The  plea  is  the  same  and  the  judgment  is  the  same,  and 
therefore  the  case  comes  within  the  rule  regulating  the 
joinder  of  causes  of  action." 

It  is  the  practice  in  this  State  to  try  personal  injury 
cases  under  declarations  the  separate  counts  of  which 
charge  negligence  and  willful  and  wanton  misconduct; 
(Chicago  Terminal  Transfer  Railroad  Co.  v.  Qruss,  200  111. 
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195;)  and  althoug-h  the  rules  of  law  as  applied  to  the 
separate  counts  of  such  a  declaration  are  not  the  same, 
it  has  never  been  thought  for  that  reason  such  counts 
could  not  be  joined  in  the  same  declaration.  We  are  of 
the  opinion  there  was  no  misjoinder  of  counts  or  causes 
of  action  in  said  declaration,  but  that  the  counts  for  neg- 
ligence at  common  law  and  for  a  willful  violation  of  the 
statute  were  properly  joined  in  said  declaration. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at 
the  close  of  all  the  evidence,  the  defendant  asked  the 
court  to  peremptorily  instruct  the' jury  to  return  a  ver- 
dict in  its  favor,  which  the  court  declined  to  do.  The 
evidence  introduced  on  behalf  of  plaintiff  fairly  tended 
to  show  that  he  was  a  minor  under  the  age  of  fourteen 
years;  that  he  was  in  the  employ  of  the  defendant  as  a 
"trapper,"  for  which  service  he  was  paid  one  dollar  per 
day;  that  it  was  his  duty  to  open  certain  doors  in  an  en- 
try in  the  mine  for  cars  drawn  by  mules  to  pass  through, 
and  to  immediately  close  the  doors  after  the  cars  had 
passed,  and  to  keep  them  closed  except  when  cars  were 
passings  in  order  to  prevent  the  escape  of  air  which  had 
been  forced  into  the  mine,  and,  when  the  cars  were 
stalled  in  the  vicinity  of  his  doors,  to  assist  the  driver 
in  starting  the  cars.  He  had  charge  of  two  doors,  situ- 
ated about  forty  feet  apart.  On  the  26th  of  April,  1902, 
a  tAin  of  cars  became  stalled  near  appellee's  doors.  He 
went  to  the  assistance  of  the  driver,  got  behind  the  cars 
and  blocked  the  rear  wheels  when  the  mules  stopped,  to 
prevent  the  train  from  backing  down  the  grad6.  When 
the  train  was  started,  to  get  to  the  doors  and  open  them 
that  the  train  might  pass  through,  it  was  necessary  for 
him  to  pass  the  cars  when  they  were  in  motion.  At  a 
point  between  where  the  cars  had  stalled  and  his  doors, 
a  timber  projected  from  the  wall  to  within  a  few  inches 
of  the  cars.  He  had  passed  the  place  frequently,  but 
testified  that  he  had  not  observed  the  proximity  of  the 
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timber  to  the  cars  as  they  passed  it.  He  waS  caught  be- 
tween the  timber  a,nd  the  cars  and  seriously  injured. 

At  the  time  appellee  entered  the  employ  of  appel- 
lant he  was  under  thirteen  years  of  age,  and  had  been  in 
its  employ  about  five  months  at  the  time  of  the  injury, 
and  no  affidavit  was  produced  by  him  to  the  defendant 
or  its  mine  manager,  at  the  time  he  entered  its  employ, 
that  he  was  fourteen  years  of  age.  The  statute  is  as  fol- 
lows: "No  boy  under  the  age  of  fourteen  years,  and  no 
woman  or  girl  of  any  age  shall  be  permitted  to  do  any 
manual  labor  in  or  about  any  mine,  and  before  any  boy 
can  be  permitted  to  work  in  any  mine  he  must  produce 
to  the  mine  manager  or  operator  thereof  an  affidavit  from 
his  parent  or  guardian  or  next  of  kin,  sworn  and  sub- 
scribed to  before  a  justice  of  the  peace  or  notary  public, 
that  he,  the  said  boy,  is  fourteen  years  of  age."  (Hurd's 
Stat.  1899,  chap.  93,  sec.  22.)  Section  33  of  said  act  makes 
any  willful  neglect,  refusal  or  failure  to  do  the  things 
required  to  be  done  by  any  provision  of  the  act  on  the 
part  of  a  person  required  to  do  them,  or  any  violation  of 
any  of  the  provisions  or  requirements  of  the  act,  a  mis- 
demeanor, punishable  by  fine  or  imprisonment.  It  also 
enacts:  "For  any  injury  to  person  or  property,  occa- 
sioned by  any  willful  violations  of  this  act,  or  willful 
failure  to  comply  with  any  of  its  provisions,  a  right  of 
action  shall  accrue  to  the  party  injured,  for  any  direct 
damages  sustaineid  thereby." 

If  the  evidence  fairly  tends  to  support  the  cause  of 
action  set  out  in  the  declaration  it  is  the  duty  of  the 
court  to  submit  the  case  to  the  jury.  We  think  the  evi- 
dence found  in  this  record  fairly  tended  to  support  the 
several  causes  of  action  set  out  in  the  different  counts  of 
the  declaration,  and  that  the  court  did  not  err  in  refusing 
to  take  the  case  from  the  jury. 

It  is  also  urged  that  the  last  count  of  the  declaration 
is  insufficient,  in  that  it  does  not  charge  a  willful  viola- 
tion of  the  statute.     The  statute  provides  that  a  willful 
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violation  thereof,  or  a  willful  failure  to  comply  with  its 
provisions,  shall  give  a  right  of  action  against  the  mine 
owner  to  a  person  injured,  for  any  direct  damages  which 
the  injured  party  may  sustain  by  reason  of  such  viola- 
tion. The  count  charges  the  plaintiff  was  under  fourteen 
years  of  age;  that  the  defendant  had  notice  of  that  fact, 
yet  it  wrongfully  and  unlawfully  employed  plaintiff  and 
permitted  him  to  work  in  its  mine,  contrary  to  the  stat- 
ute, etc.  A  willful  violation,  within  the  meaning  of  the 
statute,  signifies  a  conscious  violation  thereof.  {Odin  Goal 
Co.  V.  Denman,  165  111.  413;  Donk  Bros.  Coal  and  Coke  Co.  v. 
Peton,  192  id.  41.)  The  sufficiehcv  of  the  count  was  not 
challenged  by  demurrer  or  otherwise,  and  we  think  the 
averment  "wrongfully  and  unlawfully,"  found  in  the 
count,  a  sufficient  averment  of  the  conscious  violation 
of  the  statute  after  verdict. 

It  is  also  said  that  it  doeis  not  appear  that  the  viola- 
tion of  the  statute  by  the  appellant  by  its  employing 
appellee,  who  was  a  minor  under  the  age  of  fourteen 
years  and  without  requiring  him  to  produce  to  the  ap- 
pellant an  affidavit  that  he  was  fourteen  years  of  age, 
was  willful  or  the  proximate  cause  of  the  injury.  The 
statute  makes  it  unlawful  for  a  mine  owner  to  employ 
or  permit  a  boy  under  fourteen  years  of  age  to  perform 
manual  labor  in  or  about  a  mine,  and  further  provides 
that  before  any  boy  can  be  permitted  to  work  in  a  mine 
he  must  produce  to  the  mine  manager  or  operator  an  affi- 
davit from  his  parent  or  guardian  or  next  of  kin  that 
he  is  fourteen  years  of  age.  The  second  count  of  the 
declaration  alleged  that  appellee  was  under  fourteen 
years  of  age,  and  that  no  affidavit  was,produced  by  him 
that  he  was  fourteen  years  of  age,  to  the  defendant  or 
its  manager,  at  the  time  he  entered  the  employ  of  the 
defendant,  and  the  evidence  tended  to  support  the  aver- 
ment. The  object  sought  to  be  accomplished  by  the 
statute  was  to  prevent  the  employment  of  boys  of  im- 
mature years  in  the  coal  mines  of  this  State,  and  we 
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think,  in  case  the  statute  is  violated  and  a  boy  is  injured 
while  engag'ed  in  performing"  manual  labor  which  he  is 
employed  or  permitted  to  do  in  a  mine,  the  statutory 
liability  for  damages  has  accrued,  and  in  such  case  the 
questions  of  a  willful  violation  of  the  statute  and  the 
proximate  cause  of  the  injury  are  questions  of  fact  for 
the  jury,  which  facts  are  conclusively  settled  by  the  judg- 
ment of  the  Appellate  Court,  if  there  is  any  evidence  in 
the  record  upon  which  to  base  a  finding.  Pullman  Pal- 
ace Car  Co.  V.  Laack,  143  111.  242;  Swift  &  Co.  v.  Rutkowski, 
182  id.  18. 

It  is  urged  the  court  misdirected  the  jury  on  behalf 
of  appellee.  The  court  gave  to  the  jury  one  or  more 
instructions  in  which  they  were  informed  that  if  they 
believed  plaintiff  was  injured  in  consequence  of  the  neg- 
ligence of  the  defendant,  as  charged  in  the  declaration, 
they  should  find  the  defendant  guilty.  The  instructions 
should  have  been  confined  to  the  first  count  of  the  decla- 
ration, as  the  right  of  recovery  in  the  other  two  counts 
of  the  declaration  is  based  upon  the  willful  violation  of 
the  statute  by  the  defendant  and  not  by  reason  of  its 
negligence.  But  we  do  not  think  the  giving  of  said  in- 
structions was  reversible  error.  The  court,  at  the  in- 
stance of  the  defendant,  in  its  fifth  instruction  informed 
the  jury,  before  they  considered  the  question  of  damages 
they  should  first  determine  whether  the  defendant  was 
guilty  of  any  of  the  negligent  acts  charged  in  the  dec- 
laration, and  if  they  found,  from  the  evidence,  the  de- 
fendant was  not  guilty  there  could  be  no  recovery.  The 
court  having  been  induced  by  the  defendant  to  commit 
the  same  error  in  the  defendant's  instructions  which  the 
appellant  complains  the  court  committed  in  plaintiff's 
instructions,  this  court  will  not  reverse  for  such  error. 
(Consolidated  Coal  Go.  of  St.  Louis  v.  Haenni,  14G  111.  614.) 
While  appellee  was  not  bound  to  prove  negligence  in  or- 
der to  fix  a  liability  upon  the  defendant  under  the  counts 
of  the  declaration  other  than  the  first,  the  word  "negli- 
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gence"  was  used  in  each  of  the  counts,  and  if  the  jury 
were  misled  by  the  instructions  complained  of,  it  seems 
apparent  they  were  misled  to  the  detriment  of  appellee 
rather  than  of  appellant,  as  from  said  instructions  the 
jury  mig^ht  have  inferred  that  appellee  could  not  recover 
under  any  of  the  counts  of  the  declaration  without  prov- 
ing negligence. 

The  jury  were  fully  instructed  as  to  the  provisions 
of  the  statute  ag^ainst  employing  a  boy  under  fourteen 
years  of  age  in  a  mine  and  without  requiring*  him  to 
produce  an  affidavit  that  he  was  fourteen  years  of  age, 
and  as  to  what  would  constitute  a  willful  violation  of  the 
statute,  and  we  think  it  clear  the  jury  understood,  from 
the  instructions,  they  could  not  find  the  defendant  guilty 
under  the  second  and  last  counts  of  the  declaration,  un- 
less they  found,  from  the  evidence,  the  defendant  had 
knowingly  violated  the  statute  by  employing  or  per- 
mitting appellee  to  work  in  its  mine  when  he  was  under 
fourteen  years  of  age  and  without  his  producing  an  affi- 
davit that  he  was  fourteen  years  of  age,  and  that  he  was 
injured  while  performing  the  manual  service  which  he 
was  emplo3'ed  to  perform  in  the  mine. 

When  plaintiff  was  on  the  witness  stand  the  attorney 
for  the  defendant  asked  him,  "Are  you  willing,  if  your 
lawyers  consent  to  it,  to  be  examined  by  the  physicians 
of  the  defendant  company  here,  as  to  your  injuries?"  An 
objection  was  sustained  to  the  question  upon  the  ground 
it  was  not  proper  cross-examination,  and  the  court  re- 
marked, in  ruling  upon  the  question:  "I  do  not  suppose 
the  boy  could  determine  this;  it  ought  not  to  be  required 
of  him;  it  ought  to  be  the  adults  representing  him  to  de- 
termine that."  The  defendant  sought  to  base  an  instruc- 
tion upon  the  question,  the  objection  and  the  ruling  of 
the  court,  to  the  effect  that  if  the  jury  believed,  from  the 
evidence,  that  plaintiff,  in  their  presence,  in  open  court, 
on  the  trial  of  the  case,  with  the  advice  of  his  counsel, 
had  refused  to  allow  himself  to  be  examined  by  the  phy- 
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sicians  of  the  defendant  for  the  purpose  of  ascertaining 
the  character  of  his  injuries,  they  might  consider  the 
fact  of  such  refusal  in  weighing  the  testimony  as  to  the 
character  of  his  injuries.  There  was  nothing  before  the 
court  upon  which  to  predicate  the  instruction,  and  it  was 
properly  refused. 

It  is  also  urged  that  the  court  erred  in  refusing  to 
permit  the  defendant  to  prove  that  its  manager  ordered 
appellee  out  of  the  mine  some  months  before  the  injury, 
when  he  was  working  in  the  mine  with  his  step-father, 
because  of  his  being  under  age.  We  do  not  see  that  there 
was  any  error  in  this.  The  most  the  testimony  would 
have  tended  to  prove  would  have  been  that  the  boy  was 
under  fourteen  years  of  age,  and  that  the  manager  of  the 
defendant,  who  afterwards  put  him  to  work  as  a  "trap- 
per," knew  of  that  fact. 

It  is  also  argued  that  proof  should  have  been  submit- 
ted by  the  plaintiff  that  his  step-father  did  not  produce 
to  the  defendant  an  affidavit  that  stppellee  was  fourteen 
years  of  age  at  the  time  he  commenced  to  work  in  the 
mine.  The  statute  provides  that  the  minor  shall  pro- 
duce the  affidavit.  Appellee  testified  an  affidavit  was 
not  produced  by  him.  That  testimony  fully  met  the  re- 
quirement of  the  statute,  and  plaintiff  was  not  required 
to  go  further.  If  an  affidavit  was  presented  by  some  one 
other  than  plaintiff,  and  the  defendant  was  of  the  opin- 
ion such  fact  was  material,  it  should  have  offered  proof 
of  the  fact,  and  in  case  the  same  was  rejected,  preserved 
an  exception  if  it  desired  a  ruling  of  this  court  upon  the 
materiality  of  such  testimony.     This  it  failed  to  do. 

We  find  no  reversible  error  in  this  record.  The  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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P.  W.  Becker 

V. 

The  City  of  Chicago. 

Opinion  filed  February  17,  1904. 

Special  assessments — what  renders  ordinance  void.  Failure  of 
the  board  of  local  improvements  to  include  in  the  record  of  its  first 
resolution  for  the  improvement  the  itemized  estimate  of  cost  pre- 
sented to  the  board  by  the  engineer,  renders  the  ordinance,  based 
on  such  resolution,  void. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  OuRiN  N.  Carter,  Judge,  presiding. 

F.  W.  Becker,  ;)?-o  se. 

Robert  Redfield,  (Charles  M.  Walker,  Corporation 
Counsel,  and  Edgar  B.  Tolman,  of  counsel,)  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

The  appellant  has  appealed  from  a  judgment  of  the 
county  court  of  Cook  county  confirming  a  special  assess- 
ment levied  to  defray  the  cost  of  constructing  a  water 
supply-pipe  in  Coles  avenue  between  Seventy-third  and 
Seventy-fourth  streets,  in  the  city  of  Chicago.  By  the 
appeal  but  two  questions  are  presented:  First,  was  there 
such  a  variance  between  the  first  resolution  of  the  board 
of  local  improvements  and  the  ordinance  as  should  avoid 
the  ordinance;  second,  should  the  South  Chicago  City 
Railway  Company  have  been  assessed  for  benefits. 

On  March  12,  1902,  the  board  of  local  improvements 
passed  and  entered  of  record  a  resolution  "that  a  water 
supply-pipe  be  constructed  and  laid  in  Coles  avenue  from 
Seventy-third  street  to  a  point  two  hundred  and  ten  feet 
north-westerly  of  the  north-westerly  line  of  Seventy- 
fourth  street,  the  estimate  of  the  cost  of  such  improve- 
ment made  by  the  engineer  of  said  board  being  $725, 
and  that  Monday,  the  24th  day  of  March,  1902,  at  eleven 
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o'clock  A.  M.,  in  room  203,  City  Hall,  be  fixed  for  the 
time  and  place  for  the  public  consideration  thereof."  A 
public  hearing-  was  had  on  March  24,  1902,  and  the  board 
determined  to  adhere  to  the  previous  resolution  and  pro- 
ceed with  the  improvement.  On  May  12,  1902,  the  board 
submitted  to  the  city  council  its  recommendation  for  the 
improvement  and  a  copy  of  the  estimate  of  the  civil 
engineer  for  a  six-inch  supply-pipe,  and  the  estimate 
of  the  cost  as  submitted  to  the  city  council  was,  for  the 
pipe  and  the  crosses  and  tees  $612,  the  fire  hydrant  $35, 
one  valve  $18,  one  hydrant  basin  $30  and  one  valve  basin 
$30,  making"  the  total  estimated  cost  of  $725.  Pursuant 
to  the  recommendation  an  ordinance  was  passed  for  the 
laying^  of  the  pipe,  placing  the  hydraut  and  valve  and 
hydrant  basin,  and  on  the  29th  day  of  May  the  petition 
was  filed  in  the  county  court  of  Cook  county  for  the 
assessment.  The  superintendent  of  special  assessments 
was  directed  to  make,  and  did  make,  the  assessment,  as- 
sessing" the  property  of  the  objector  and  other  property 
but  not  assessing  the  South  Chicago  City  Railway  Com- 
pany, which  had  a  double  track  electric  street  railway 
along  said  street. 

It  is  first  contended  that  the  ordinance  is  void  be- 
cause the  resolution  of  the  board  of  local  improvements 
did   not  contain  any  mention  of  the  hydrant  and  the 
hydrant  and  valve  basins,  and  that  the  record  does  not 
show  a  detailed  estimate  of  the  improvement  made  by 
the  engineer  including  these  items  as  of  the  time  of  the 
first  resolution.    If  there  was  a  detailed  or  itemized  esti- 
mate of  the  improvement  by  the  engineer  and  presented 
to  the  board  of  local  improvements  at  the  time  the  first 
resolution  was  adopted,  it  was  its  duty  to  include  the 
same  in  its  record  of  such  resolution,  and  failing  to  do 
so  renders  the  ordinance  based  upon  the  resolution  void. 
Such  was  the  holding  of  this  court  in  Bickerdike  v.  City  of 
Chicago^  203  111.  636,  which  has  been  decided  since  this 
appeal  was  prosecuted. 
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We  deem  it  unnecessary  to  note  further  the  conten- 
tions of  appellant  or  to  further  consider  the  case. 

The  judgment  of  the  county  court  will  be  reversed 
and  the  cause  remanded  for  such  further  proceedings  as 
to  law  and  justice  may  appertain. 

Reversed  and  remanded. 
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308     U7i  Michael  C.  McDonald  et  aL 

V. 

Jesse  Holdom,  Admr. 

Opinion  filed  February  17 ^  190J^, 

1.  Appeals  and  errors — appeal  may  he  taken  as  to  separate  items 
of  administrator's  accownt.  Upon  an  accounting  by  an  administrator 
an  appeal  may  be  prosecuted  from  the  separate  items  of  tlie  ad- 
ministrator's account. 

2.  Estoppel — when  a  party  is  estopped  to  complain  that  interest  and 
principal  were  not  sued  for  aX  same  time.  Defendant  to  a  suit  on  an  ad- 
ministrator's bond  is  estopped  to  complain  that  the  amount  found 
due  as  principal  and  that  found  due  as  interest  were  not  sued  for 
in  one  action,  where  the  administrator  prevented  such  course  by 
prosecuting  an  appeal  from  the  allowance  of  the  item  of  interest. 

3.  Judgments  and  decrees — when  court  cannot  order  satisfaction 
of  judgment.  When  a  judgment  is  paid  or  discharged  a  court  of  law 
may  enter  satisfaction  of  the  judgment  on  its  record,  but  it  is  pow- 
erless, after  the  term  at  which  the  judgment  was  entered,  to  enter 
satisfaction  for  matters  which  existed  at  the  time  the  judgment 
was  entered  and  which  might  have  been  pleaded  and  proved  in  bar. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judge,  presiding. 

It  appears  from  the  record  that  on  December  1,  1894, 
Joseph  Salomon  was  appointed  by  the  probate  court 
of  Cook  county  administrator  to  collect  of  the  estate 
of  George  Wincox,  deceased;  that  on  February  11,  1897, 
Jesse  Holdom  was  appointed  by  said  probate  court  ad- 
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ministrator  of  said  estate;  that  on  March  4, 1897,  Salomon 
filed  his  account  as  administrator  to  collect  in  said  court, 
showing  receipts  $29,857.02,  disbursements  $5030.65,  bal- 
ance on  hand  $24,826.37;  that  on  January  28,  1898,  objec- 
tions were  filed  to  said  account,  on  which  day  the  probate 
court  entered  an  order  reciting  that  it  appeared  from 
said  account  that  Salomon  admitted  he  had  in  his  hands, 
belonging  to  the  said  estate,  the  sum  of  $24,826.37,  which 
amount  the  court  ordered  him  to  pay  to  Holdom,  as  ad- 
ministrator, and  ordered  the  further  hearing  upon  the 
objections  to  said  account  to  be  continued;   that  no  ap- 
peal was  prosecuted  from  said  order;  that  on  February 
9,  1898,  the  probate  court  sustained  objections  to  items 
contained  in  said  account,  aggregating  the  sum  of  $4715, 
and  charged  Salomon  interest  on  said  sums  of  $24,826.37 
and  $4715,  aggregating  the  sum  of  ^29,541.37,  for  one-year, 
at  five  per  cent  per  annum, — that  is,  from  February  9, 
1897,  to  February  9,  1898, — which  amounted  to  the  sum 
of  $1477.06,  on  the  ground  that  said  Salomon  had  during 
that  period  used  the  money  belonging  to  said  estate  in 
his  own  business,  which  interest,  added  to  the  amount 
of  the  items  stricken  from  said  account  and  for  which 
said  administrator  to  collect  had  been  refused  credit, 
amounted  to  the  sum  of  $6192.06,  and  ordered  said  Salo- 
mon to  pay  said  amount  to  Holdom,  as  administrator,  in 
addition  to  said  sum  of  $24,826.37,  which  he  had  before' 
that  time  been  ordered  to  pay  to  Holdom,  as  administra- 
tor; that  Salomon  appealed  from  that  part  of  the  order 
which  refused  him  credit  in  his  account  for  the  sum  of 
$4715  and  which  charged  him  with  the  sum  of  $1477.06 
as  interest,  to  the  circuit  court  of  said  county,  where, 
on  June  30,  1898,  a  judgment  was  rendered  in  that  court 
for  $6249.25  against  Salomon,  in  favor  of  Holdom,  as  ad- 
ministrator, that  judgment  being  the  same  as  that  of  the 
probate  court,  with  the  interest  which  had  accrued  upon 
the  sum  of  $4715  of  disallowed  items  between  the  dates 
of  the  judgments  in  the  probate  and  circuit  courts;  that 


130  McDonald  v.  Holdom.  B08  DI. 

Salomon  appealed  from  that  judg'ment  to  the  Appellate 
Court,  (85  111.  App.  613,)  and  from  a  judgment  of  affirmance 
in  that  court  to  this  court,  (186  111.  445,)  where  the  judg- 
ment of  the  Appellate  X3ourt  was  affirmed;  that  after  the 
decision  of  this  court  in  that  case  two  suits  were  brought 
by  Holdom,  as  administrator,  against  Joseph  Salomon  and 
Michael  C.  McDonald,  as  surety,  one  upon  the  appeal 
bond  from  the  circuit  court  to  the  Appellate  Court,  and 
one  upon  the  appeal  bond  from  the  Appellate  Court  to 
the  Supreme  Court;  that  on  February  16, 1901,  in  the  suit 
upon  the  appeal  bond  from  the  circuit  to  the  Appellate 
Court,  judgment  was  rendered  in  favor  of  Holdom,  admin- 
istrator, and  against  Salomon  and  McDonald,  for  $8000 
debt  and  $7093.78  damages  and  costs,  which  judgment, 
on  January  30, 1902,  was  affirmed  by  the  Appellate  Court 
(99  in.  App.  656);  that  on  January  23,  1902,  in  the  suit 
upon  the  appeal  bond  from  the  Appellate  Court  to  the 
Supreme  Court,  judgment  was  rendered  in  favor  of  Hol- 
dom, administrator,  and  against  Salomon  and  McDonald, 
for  $8000  debt  and  $7373.75  damages  and  costs,  the  differ- 
ence in  the  two  judgments  being  the  amount  of  the  inter- 
est which  accrued  upon  the  amount  sued  for  between  the 
dates  of  the  respective  judgments;  that  on  May  2,  1898, 
Salomon  having  failed  to  pay  to  Holdom,  administrator, 
the  amount,  to- wit,  $24,820.37,  ordered  to  be  paid  to  Hol- 
dom by  the  probate  court  on  January  28,  1898,  Holdom 
commenced  suit  in  the  circuit  court  of  Cook  county  upon 
the  bond  of  Joseph  Salomon,  as  administrator  to  collect, 
against  Joseph  Salomon  as  principal  and  Moses  Salomon 
and  Michael  C.  McDonald  as  sureties,  and  recovered  judg- 
ment for  $60,000  debt  and  $29,791.64  damages  and  costs, 
said  judgment  being  for  the  sum  of  $24,826.37  ordered 
paid  by  the  probate  court  on  January  28,  1898,  and  the 
statutory  penalty  of  twenty  per  cent  on  said  amount; 
that  an  appeal  from  that  judgment  was  prosecuted  to 
the  Appellate  Court,  (89  111.  App.  374,)  where  it  was  held 
the  sureties  were  not  liable  for  said  penalty,  but  that 
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they  were  liable  for  interest  at  five  per  cent  on  said 
sum  of  $24,826.37  from  the  date  of  demand  by  Holdom 
upon  Joseph  Salomon  to  July  8, 1899,  which  demand  was 
found  by  the  court  to  have  been  made  on  March  21, 1898, 
and  which  interest  was  found  by  the  court  to  amount  to 
$1593.35,  which,  added  to  the  sum  of  $24,826.37,  equaled 
the  sum  of  $26,419.72,  and  affirmed  the  judgment  of  the 
circuit  court,  upon  Holdom,  administrator,  consenting^  to 
a  remittitur  of  the  amount  of  said  judg^ment  in  excess  of 
$26,419.72,  which  judgment  was  affirmed  by  this  court 
(191  111.  290);  that  afte'r  the  affirmance  by  this  court  of 
the  judgment  upon  the  bond  of  the  administrator  to  col- 
lect, that  judgment  was  paid  in  full,  and  thereafter  the 
sum  of  $5678.15  was  paid  to  Holdom,  administrator,  by 
Salomon,  to  apply  upon  the  judgments  obtained  upon 
said  appeal  bonds,  which,  it  was  claimed,  fully  satisfied 
the  same,  with  the  exception  of  $1477.06,  and  interest 
thereon,  charged  to  Joseph  Salomon  by  the  probate  court 
in  his  account  for  wrongfully  using  the  money  of  said 
estate  in  his  own  business  from  February  9,  1897,  to  Feb- 
ruary 9,  1898,  and  which  amount  and  accrued  interest 
were  included  in  the  circuit  court  judgment  on  the  ap- 
peal from  the  judgment  of  the  probate  court,  and  a  mo- 
tion was  made  in  the  circuit  court  in  each  of  the  cases 
brought  upon  said  appeal  bonds,  that  the  court  direct 
the  clerk  thereof  to  satisfy  of  record  each  of  said  judg- 
ments. Affidavits  in  support  of  the  motion,  and  counter- 
affidavits,  were  filed,  and  the  court  granted  said  motion 
and  ordered  that  said  judgments  be  satisfied.  Holdom, 
as  administrator,  sued  out  writs  of  error  from  the  Appel- 
late Court  to  reverse  the  orders  entered  in  each  of  said 
cases,  in  which  court  the  orders  of  the  circuit  court  were 
reversed  and  the  cases  were  remanded,  with  direction  to 
the  circuit  court  to  enter  an  order  in  each  of  said  cases 
expunging  from  the  judgment  docket  of  that  court  the 
satisfaction  of  said  judgments  entered  therein,  respec- 
tively, pursuant  to  said  orders  of  said  circuit  court.    The 
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two  writs  of  error  sued  out  from  the  Appellate  Court  to 
the  circuit  court  were  considered  in  the  Appellate  Court 
together,  and  bat  one  opinion  was  filed  in  disposing  of 
said  writs.  Separate  appeals,  however,  have  been  prose- 
cuted to  this  court,  and  this  appeal  involves  the  validity 
of  the  order  satisfying  the  judgment  entered  in  the  cir- 
cuit court  upon  the  appeal  bond  from  the  Appellate  to  the 
Supreme  Court. 

Edward  Maher,  and  Robert  P.  Kolb,  for  appellants: 

Interest  is  but  an  incident  to*the  debt.  McConnel  v. 
Thomas,  2  Scam.  313;  Willard  v.  Dubois,  29  111.  52. 

A  plaintiff  should  not  be  permitted  to  recover  the  in- 
terest in  one  and  the  principal  in  another  suit,  Hdblit  v. 
Bloomington,  71  111.  App.  204. 

A  party  cannot  divide  an  entire  demand  so  as  to  bring 
several  actions  for  its  recovery.  Casselberry  v.  Forqtier^ 
27  111.  171;  Bosenmueller  v.  Lamj)e,  89  id.  215;  Railway  Co, 
V.  Nichols,  57  id.  464;  Gamj^e  v.  Morgan,  21  id.  255;  Nicker- 
son  V.  Rockwell,  90  id.  460;  Potter  v.  Gronbeck,  117  id.  405. 

A  cause  of  action  cannot  be  split  into  several.  Where 
there  is  a  cause  of  action  reduced  to  judgment  the  cause 
of  action  is  merged  in  the  judgment.  Such  merger  is  not 
only  of  the  part  brought  directly  in  question,  but  must 
necessarily  be  of  the  entire  cause  of  action,  whether  or 
not  the  party  suing  has  recovered  all  he  might  have  re- 
covered in  some  other  action.  Presson  v.  Worthen,  66  111. 
App.  457;  Savage  v.  French,  13  id.  22. 

Where  it  appears  to  the  court  that  a  judgment  has 
been  paid  or  otherwise  satisfied,  the  court  should  direct 
its  satisfaction  upon  the  records.  Harding  v.  Hawkins, 
141  111.  583;  2  Black  on  Judgments,  sec.  1014;  Briggs  v. 
Thompson,  20  Johns.  293;  Robinson  v.  Chesseldine,  4  Scam. 
332;  Morris  v.  Thomas,  17  111.  112;  19  Ency.  of  PI.  &  Pr. 
128,  136, 122;  17  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  869; 
McHenry  v.  Watkins,  12  111.  232;  CampUm  v.  Friedburg,  55 
111.  App.  450. 
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Where  two  judgments  exist  for  the  same  debt,  pay- 
ment of  one  is  a  satisfaction  of  both  and  satisfaction  of 
both  may  be  ordered,  and  it  may  be  done  on  audita  querela, 
19  Ency.  of  PI.  &  Pr.  p.  122,  note  4;  Lockhart  v.  McElroy, 
4  Ala.  572;  Tarver  v.  Rankin,  3  Ga.  210;  Appeal  of  Bowser^ 
101  Pa.  466;  Brown  v.  Joy,  9  Johns.  221. 

BuLKLEY,  Gray  &  More,  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

It  is  apparent  from  the  statement  of  facts  preceding 
this  opinion  that  the  matter  in  dispute  between  the  par- 
ties to  this  appeal  is  the  rij^ht  of  the  appellee  to  recover 
the  amount  of  $1477.06  as  interest  allowed  the  appellee 
by  the  judgment  of  the  probate  court  on  February  9,  1898, 
for  the  wrongful  use  of  the  money  of  the  estate  by  Joseph 
Salomon  in  his  own  business  from  February  9,  1897,  to 
February  9, 1898,  and  which  amount  was  included,  with 
accrued  interest,  in  the  circuit  court  judgment  on  appeal 
from  the  judgment  of  the  probate  court.  The  judgment 
of  the  circuit  court  having  been  affirmed  by  the  Appel- 
late and  Supreme  Courts,  it  would  seem  the  right  of  the 
appellee  torecover  said  interest  had  been  settled  in  favor 
of  the  appellee  beyond  controversy.  It  is,  however,  con- 
tended by  the  appellants,  that  the  probate  court  had  no 
right  to  separate  the  interest  from  the  principal  sum  of 
$24,826.37,  which  was  on  January  28,  1898,  ordered  paid 
to  Holdom,  as  administrator,  and  afterwards,  on  Febru- 
ary 9,  1898,  to  order  the  sum  of  $1477.06,  as  interest  on 
said  principal  sum  and  as  interest  upon  the  $4715,  to  be 
paid  to  Holdom,  as  administrator,  and  it  is  urged  that 
when  the  appellee  brought  suit  upon  the  bond  of  the  ad- 
ministrator to  collect,  for  the  principal  sum  of  ?24,826.S7, 
he  abandoned  his  right  to  recover  the  interest  which  had 
been  held  to  have  accrued  upon  said  principal  sums  prior 
to  the  date  said  principal  sum  of  $24,826.37  was  ordered 
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paid  to  the  appellee.  We  do  not  agree  with  that  conten- 
tion. While  it  is  true  that  the  plaintiff  cannot  ordinarily 
split  a  demand,  and  recover  in  one  action  the  principal 
and  in  another  the  interest  due  upon  the  principal  sum, 
in  the  probate  court,  it  is  held,  upon  an  accounting  by  an 
administrator,  an  appeal  may  be  prosecuted  from  each 
item  of  the  administrator's  account.  {Morgan  v.  Morgan^ 
83  111.  196.)  In  this  case  Joseph  Salomon  prosecuted  the 
appeal  from  the  order  of  the  probate  court,  and  thereby 
severed  the  item  allowed  for  interest  from  the  principal 
sum,  and  he,  or  his  surety  upon  said  appeal  bond,  can 
not  be  heard  to  complain  that  the  appellee  did  not  sue 
for  said  principal  sum,  aud  the  interest  thereon,  at  the 
time  he  brought  suit  upon  the  bond  of  the  administrator 
to  collect,  wiien,  by  the  appeal  of  the  administrator  to 
collect  from  the  judgment  allowing  said  item  of  interest, 
he  prevented  the  appellee  from  pursuing  that  course. 
When  the  suit  upon  the  bond  of  the  administrator  to  col- 
lect was  here,  (191  111.  290,)  the  converse  of  the  position 
now  taken  by  the  appellants  was  then  assumed  by  Joseph 
Salomon,  and  it  was  then  contended  by  him  that  no  re- 
covery could  be  had  in  that  case,  for  the  reason  that  his 
appeal  from  the  order  of  the  probate  court  disallowing 
the  items  in  his  account  to  the  amount  of  $4715  and  charg- 
ing him  with  interest  to  the  amount  of  $1477.06  was  then 
pending  and  the  amount  for  which  he  was  liable  upon 
said  bond  could  not  then  be  determined;  but  this  court 
held  that  the  pendency  of  said  appeal  did  not  constitute 
a  valid  reason  for  Salomon  not  paying  to  Holdom,  as  his 
successor  in  office,  the  portion  of  the  estate  which  he 
admitted  was  in  his  hands  and  belonged  to  Holdom,  as 
administrator.  It  has  heretofore  been  held  by  this  court 
(186  111.  445)  that  the  item  of  $1477.06  allowed  for  intere.st 
was  properly  charged  to  the  account  of  Joseph  Salomon. 
No  claim  is  made  that  said  interest  has  been  paid  by 
Joseph  Salomon  or  released  by  the  appellee.  The  ques- 
tion, therefore,  of  the  liability  of  Joseph  Salomon  to  pay 
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said  interest  Is  res  jiidicata  and  cannot  be  inquired  into 
collaterally,  by  motion  or  otherwise.  When  the  liability 
of  Joseph  Salomon  to  pay  the  judgment  for  $6249.25  of 
the  circuit  court,  rendered  upon  the  appeal  from  the  judg- 
ment of  the  probate  court,  was  finally  decided  by  this 
court  and  he  failed  to  pay  the  same,  he  and  his  surety 
upon  the  appeal  bond  from  the  Appellate  Court  to  this 
court  became  liable  on  said  appeal  bond  to  pay  the  judg- 
ment of  the  circuit  court,  and  judgment  having  been  ren- 
dered against  the  appellants  upon  said  appeal  bond  for 
the  amount  of  the  judgment  of  the  circuit  court,  which 
included  said  item  of  interest,  that  judgment  was  final 
and  could  only  be  discharged  by  the  payment  or  release 
of  said  judgment.     Furthermore,  the  term  at  which  the 
judgment  upon  the  appeal  bond  had  been  rendered  hav- 
ing expired,  the  jurisdiction  of  the  circuit  court  over  said 
judgment,  and  its  right  to  eliminate  from  said  judgment 
the  said  item  of  $1477.06  and  the  accrued  interest  there- 
on, had  ceased.     A  court  of  law,  when  a  judgment  has 
been  paid  or  discharged,  may  cause  satisfaction  of  the 
judgment  to  be  entered  upon  its  record,  but  it  is  power- 
Jess  to  cause  the  satisfaction  of  a  judgment  to  be  entered, 
after  the  term  at  which  it  was  rendered  has  expired,  for 
matters  which  existed  at  the  time  the  judgment  was  ren- 
dered and  which  might  have  been  pleaded  and  proven  in 
bar  of  the  action.    All  the  matters  sought  to  be  reviewed 
by  the  motion  made  in  the  circuit  court  existed  before 
the  judgment  sought  to  be  satisfied  was  rendered,  and 
the  circuit  court  was  without  jurisdiction  to  enter  the 
order  of  July  28,  1902,  the  effect  of  which  was  to  change 
a  judgment  which  had  been  rendered  by  said  court  at  a 
former  term. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Daniel  Watson 

V, 

Christian  Pagner. 

Opinion  filed  February  17, 190J^ 

1.  Variance — when  failure  to  prove  date  of  contract  as  alleged  «  wA 
fatal.  In  assumpsit  upon  a  parol  contract,  where  the  day  upon 
which  the  contract  was  made  is  alleged  for  form  only,  and  where 
performance  is  not  dependent  upon  such  date,  failure  to  prove  the 
date  as  alleged  is  not  fatal. 

2.  Principal  and  agent— agicnt  is  liable  for  negligence  in  loaning 
ciuftomer^s  money,  A  banker  acting  without  compensation  as  agent 
or  trustee  for  a  depositor  in  investing  and  collecting  the  latter's 
money,  is  responsible  for  any  loss  resulting  from  his  failure  to  ex- 
ercise ordinary  care  and  diligence  in  the  performance  of  his  duties. 

3.  Evidence— tr/i€n  the  evidence  warrants  finding  that  a  person  was 
not  a  safe  borrower.  Evidence  that  the  person  to  whom  a  banker 
loaned  his  customer's  money  without  security  was  already  largely 
indebted  to  the  bank  and  had  not  paid  the  interest  on  his  loans 
for  several  years,  his  property  being  mortgaged  and  his  affairs 
involved,  warrants  the  finding  that  such  person  was  not  a  "safe, 
responsible  and  conservative  borrower." 

•  Watson  V.  Fagner,  105  IlL  App.  52,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  P.  BooKW alter, 
Judge,  presiding. 

This  suit  was  broug-ht  to  the  January  term,  1901,  of 
the  circuit  court  of  Vermilion  county,  and  resulted  in  a 
verdict  for  $4144.50  in  favor  of  the  plaintiff,  Fagner,  and 
after  a  remittitur  of  $373.80  had  been  entered  and  a  motion 
for  a  new  trial  overruled,  judgment  was  entered  against 
appellant,  Watson,  for  $3770.70.  An  appeal  was  taken 
by  Watson  to  the  Appellate  Court  for  the  Third  District, 
where  the  judgment  of  the  circuit  court  was  affirmed, 
and  a  further  appeal  is  prosecuted  by  Watson  to  this 
court.  The  first  three  counts  of  the  declaration  are  com- 
mon counts.  The  fourth  count,  after  setting  out  that  on 
June  1,  1900,  the  defendant  was  engaged  in  the  banking 
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business,  and  that  plaintiff,  at  the  request  of  defendant, 
deposited  $5000  with  him,  which  defendant  agreed  to 
loan  to  safe,  responsible  and  conservative  borrowers  and 
to  use  due  diligence  in  collecting*  the  same,  charges  that 
the  defendant  so  carelessly  and  negligently  loaned  said 
sum  that  the  same  was  wholly  lost  to  the  plaintiff,  etc. 
An  additional  count,  designated  as  the  fifth  count,  was 
afterwards  filed,  which  differs  from  the  fourth  count  in 
that  it  charges  that  the  defendant  carelessly  loaned  said 
sum,  on  August  23,  1896,  to  Dwiggins  Bros,  and  took  a 
note  therefor,  and  that  wheil  said  note  matured  did  not 
use  due  diligence  in  collecting  the  same,  whereby  the 
same  was  lost  to  the  plaintiff,  etc.  Defendant  filed  the 
general  issue  and  one  special  plea,  to  which  replications 
were  filed. 

The  transaction  out  of  which  this  suit  arose  was  the 
loaning  of  $3000  by  Daniel  Watson,  for  Christian  Fagner, 
to  Dwiggins  Bros.,  who  were  in  the  mercantile  business 
at  Rossville,  Illinois.  Appellant  was  engaged  in  the 
banking  business  at  Rossville  and  appellee  in  farming 
near  that  place,  for  some  time  prior  to  1892.  In  the 
spring  of  1892  appellee  sold  his  personal  property  and 
took  sale  notes  payable  at  appellant's  bank,  and  after 
the  sale  placed  the  notes  in  the  bank,  so  that  they  could 
be  paid  there  and  the  proceeds  credited  to  the  account  of 
appellee.  After  leaving  the  notes  at  the  bank  appellee 
went  to  Dakota,  where  he  stayed  for  a  period  of  seven 
months.  In  the  spring  of  1893  appellee  bought  property 
in  and  moved  to  Hoopeston,  Illinois.  The  evidence  of 
appellee  tends  to  show  that  he  went  to  appellant's  bank 
to  draw  out  money  to  pay  for  the  property  he  had  bought 
and  that  Watso'n  requested  him  not  to  take  his  business 
away  from  Watson's  bank;  that  appellant  wanted  to 
loan  out  and  collect  Pagner's  money,  and  said  that  he 
would  do  it  in  a  safe  way,  so  that  appellee  would  have 
no  trouble;  that  he  represented  that  he,  appellant,  knew 
all  the  people  in  Rossville  and  would  loan  appellee's 
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money  so  that  it  would  be  perfectly  safe,  and  that  he 
would  loan  it  on  the  best  security.  The  evidence  tends 
to  show  that  from  the  time  of  this  conversation  appel- 
lant transacted  all  of  appellee's  business  of  collecting 
interest  and  principal  of  notes  when  due  and  re-loaning 
the  money;  that  appellee  knew  of  some  of  the  loans  be- 
fore they  were  made,  but  concerning  others  he  was  not 
consulted;  that  in  1895  appellee  went  to  the  bank  and 
appellant  told  him  there  was  about  $3000  of  his  money 
in  the  bank,  and  asked  him  if  he  wanted  to  loan  it;  that 
appellant  said  a'  shoe  factory  and  a  building  and  loan 
association  wanted  some  money;  that  he  told  appellant 
if  they  were  good  loans  to  let  them  have  the  money. 

On  August  23, 1896,  appellant  loaned  to  Charles  Dwig- 
gins  and  Howard  L.  Dwiggins,  partners  doing  business 
under  the  name  of  Dwiggins  Bros.,  $3000,  and  took  a 
judgment  note,  signed  by  them  alone.,  for  that  amount, 
payable  to  C.  Pagner  one  year  after  date.  The  evidence 
tends  to  show  that  appellee  was  not  consulted  about 
this  loan;  that  his  notes  were  kept  in  an  envelope  in  the 
bank  and  that  he  kept  a  list  of  the  notes  with  him  in  a 
book;  that  in  June  or  July,  1897,  he  took  the  envelope 
containing  the  notes  home  with  him,  and  then  for  the 
first  time  learned  of  the  loan  to  Dwiggins  Bros,  by  find- 
ing their  note  in  the  envelope;  that  his  book  showed  a 
loan  of  $3000  to  a  shoe  factory  but  none  to  Dwiggins 
Bros.;  that  he  kept  the  notes  about  a  month  and  then 
returned  them  to  the  bank,  at  which  time  he  called  ap- 
pellant's attention  to  the  Dwiggins  loan  and  asked  him 
why  it  did  not  appear  on  his  book;  that  appellant  told 
him  that  the  $3000  appearing  on  his  book  to  the  shoe 
factory  was  the  Dwiggins  loan,  and  that  the  shoe  fac- 
tory never  had  any  of  appellee's  money;  that  appellant 
further  said  that  the  Dwiggins  note  was  just  as  good  as 
any  in  the  bank. 

It  further  appears  that  in  June,  1898,  appellee  told 
appellant  that  he  wanted  the  Dwiggins  note  collected, 
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and  appellant  said  that  he  would  collect  it;  that  in  July, 
1898,  appellee  sent  his  son-in-law  to  notify  appellant  to 
collect  the  note  by  January  2,  1899,  and  that  the  son- 
in-law  in  December,  1898,  again  visited  appellant  at  his 
bank  to  see  if  the  note  had  been  collected;  that  on  Jan- 
uary 2, 1899,  appellee  went  to  the  bank  to  draw  out  money 
to  pay  for  a  farm  which  his  son-in-law  had  bought,  and 
asked  whether  the  note  had  been  collected,  and  appel- 
lant replied  that  it  had  not;  that  appellee  told  him  to 
collect  it  as  SQon  as  possible,  which  appellant  agreed  to 
do,  but  at  the  same  time  told  appellee  that  he  ought  not 
to  be  in  a  hurry;  that  Dwiggins  Bros,  were  all  right,  and 
that  he  ought  to  leave  it  because  it  was  a  safe  place. 

In  February,  1899,  Ream,  a  step-son  of  Watson  and 
cashier  of  the  bank,  took  this  note,  together  with  two 
notes  belonging  to  Watson,  to  a  firm  of  attorneys  in  Dan- 
ville. Ream  indorsed  Pagner's  name  on  the  note,  and 
judgment  by  confession  was  taken  on  all  the  notes  in 
one  judgment,  in  favor  of  Watson.  Appellee  testified 
that  he  knew  nothing  of  these  proceedings  until  he  saw 
an  account  of  the  failure  of  Dwiggins  Bros,  in  the  pa- 
pers, and  that  he  never  authorized  anyone  to  endorse 
the  note  for  him. 

In  March,  1899,  Dwiggins  Bros,  filed  a  petition  in 
bankruptcy,  and  Watson  filed  a  claim  for  the  judgment 
against  the  bankrupts'  estate,  which  paid  a  dividend  of 
25J  per  cent  to  creditors.  Watson  tendered  to  appellee 
$903.73,  which  represented  the  dividend  on  that  portion 
of  the  judgment  covering  the  note  to  Pagner,  and  inter- 
est, which  tender  was  refused. 

The  evidence  further  shows  that  at  ,the  time  of  this 
loan  to  Dwiggins  Bros,  that  firm  was  indebted  to  Watson 
at  least  $9000,  with  several  years'  interest  thereon,  $6000 
of  this  amount  having  be^n  loaned  in  1890  or  1892,  and 
$3000  in  October,  1889,  which  latter  amount  was  secured 
by  a  mortgage  upon  the  building  in  which  Dwiggins 
Bros,  business  was  conducted.    In  1898  this  indebtedness 
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to  Watson  had  increased  to  f  12, 500,  and  in  1898  Dwig- 
gins  Bros,  told  Watson  that  they  had  an  equity  of  only 
J4000  or  $5000  in  the  business.  On  January  25, 1899,  one 
of  the  Dwiggins  Bros,  deeded  the  real  estate,  covered 
by  the  mortgage  above  mentioned,  to  Watson  in  consid- 
eration of  $5000,  he  paying  something  over  $800  in  cash 
and  satisfying  the  mortgage  indebtedness  with  the  re- 
mainder of  the  consideration. 

H.  M.  Steely,  and  J.  B.  Mann,  for  appellant. 
Penwell  &  LiNDLEY,  and  0.  M.  Briggs,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  counts  in  the  declaration  setting  up  the  express 
contracts  aver  that  they  were  made  on  June  1,  1900.  The 
evidence  of  the  plaintiff  shows  the  contract  to  have  been 
made  in  the  year  1893.  The  defendant,  at  the  close  of  the 
plaintiff's  testimony,  moved  to  strike  out  the  evidence 
in  regard  to  this  contract  on  account  of  this  variance, 
and  the  action  of  the  court  in  overruling  that  motion  is 
assigned  as  error.  A  different  rule  prevails  in  this  re- 
spect where  the  contract  sued  on  is  written  from  that 
which  obtains  where  it  is  verbal.  In  assumpsit  upon  a 
parol  contract,  the  day  upon  which  it  is  made  being  al- 
leged only  for  form,  and  where  the  time  within  which  the 
contract  is  to  be  performed  is  not  determined  from  that 
date,  the  plaintiff  is  at  liberty  to  prove  a  contract  ex- 
press or  implied,  made  at  any  time.  Singer  v.  Hutchinson, 
183  111.  606;  Frazer  v.  Smith,  60  id.  145;  Searing  v.  Butler , 
69  id.  575. 

The  case  of  Wabash  Western  Railway  Co.  v.  Friedman^  146 
111.  583,  is  one  in  which  the  contract  itself  was  not  cor- 
rectly described  in  the  declaration.  As  counted  upon 
there,  the  contract  was  to  carry  the  plaintiff  from  Kirks- 
ville  to  Glenwood  Junction  while  the  evidence  showed  a 
contract  to  carry  the  plaintiff  from  Moberly  to  Ottumwa, 
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Kirksville  and  Glenwood  Junction  being  intermediate 
stations  between  Moberly  and  Ottumwa,  all  on  the  line 
of  the  defendant.  It  will  be  observed  that  in  the  case 
at  bar  the  date  was  no  part  of  the  contract,  and  the  con- 
tract itself  was  not  misdescribed. 

There  was  no  error  in  overruling*  the  motion. 

It  is  assigned  as  error  that  the  court  improperly  per- 
mitted the  plaintiff  to  testify  that  Watson's  custom  was 
to  collect  the  principal  and  interest  of  plaintiff's  notes 
and  loan  his  money,  and  improperly  permitted  plaintiff 
to  show  that  Watson  caused  or  permitted  the  endorse- 
ment of  Pawner's  name  upon  the  back  of  the  note  before 
it  was  put  in  judgment.  This  evidence  tended  to  show 
that  Watson  was  complying  with  the  contract  as  plain- 
tiff claimed  it  existed,  and  therefore  supported  the  lat- 
ter's  theory. 

It  is  also  urged  that  the  court  erroneously  refused  to 
permit  the  defendant  to  show  that  -Watson  performed 
like  services  for  other  persons  with  reference  to  papers 
that  were  left  in  the  bank  merely  for  safe  keeping.  It  is 
manifest  that  such  testimony  would  not  throw  any  light 
on  the  question  as  to  whether  such  a  contract  existed 
between  the  parties  hereto  as  appeared  from  the  aver- 
ments of  the  plaintiff's  declaration.  The  evidence  was 
properly  excluded. 

The  exceptions  taken  to  the  action  of  the  court  in 
passing  upon  objections  to  other  evidence  offered  are 
equally  without  merit  and  concern  matters  of  less  im- 
portance. 

It  is  argued  with  earnestness  that  there  was  no  evi- 
dence tending  to  support  the  fourth  count  of  the  declara- 
tion, in  so  far  as  that  count  charges  a  failure  to  loan  the 
money  to  safe,  responsible  and  conservative  borrowers. 
We  are  unable  to  adopt  this  view.  This  loan  was  made 
on  August  23,  1896,  to  Dwiggins  Bros.,  and  no  security 
was  taken.  It  appears  that  at  the  time  they  were  the 
owners  of  5i  stocl?  pf  merchandise  in  a  country  village; 
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that  several  years  before,  they  had  purchased  the  stock* 
with  which  they  had  been  carrying"  on  their  business, 
and  that  for  the  purpose  of  making  this  purchase  they 
had  borrowed  J6000  from  Watson,  which  still  remained 
unpaid;  that  one  of  the  brothers  owned  the  building  in 
which  they  carried  on  their  business,' and  that  Watson 
held  a  mortgage  thereon  for  the  sum  of  $3000;  (this  build- 
ing was  sold  in  1899  for  $5000;)  that  no  interest  had  been 
paid  on  the  real  estate  loan  for  several  years,  and  that 
Watson  had  begun  the  practice  of  carrying  an  over-draft 
against  the  firm  at  his  bank.  It  does  not  appear  that 
the  firm  owned  any  other  property,  and  while  it  is  true 
that  the  evidence  does  not  warrant  the  conclusion  that 
Dwiggins  Bros,  were  insolvent  in  August,  1896,  it  does 
warrant  a  finding  that  they  were  not  safe,  responsible 
and  conservative  borrowers,  and  to  loan  to  them  the  sum 
of  $3000  for  one  year  without  security  was  not  a  compli- 
ance with  the  contract  declared  upon  by  the  fourth  count. 
Where  a  banker  takes  upon  himself  the  duty  of  loan- 
ing money  deposited  with  him  and  loans  it  to  persons 
already  largely  indebted  to  the  bank,  who  afterwards 
become  insolvent,  whereby  the  money  of  the  depositor  is 
lost,  the  act  of  the  banker  in  making  the  loan  is  prop- 
erly the  subject  of  the  closest  scrutiny.  In  such  case 
the  suspicion  will  always  arise  that  the  money  of  the  de- 
positor .was  loaned  with  a  view  to  carrying  the  borrower 
along  until  the  money  due  the  bank  could  be  collected. 
Aside  from  the  denial  by  Watson,  and  Ream,  his  cash- 
ier, that  any  contract  was  made  with  Fagner  to  loan  his 
money  and  collect  the  principal  and  interest  as  they  fell 
due,  the  defense  was  that,  if  such  a  contract  existed, 
the  loan  to  Dwiggins  Bros,  had  been  ratified  by  Pagner, 
and  that  Pagner  himself,  by  an  agreement  with  Howard 
Dwiggins,  one  of  the  makers  of  the  note,  had  agreed  that 
the  note  need  not  be  paid  until  January  1,  1899,  and 
had  conveyed  information  of  this  agreement  to  Watson, 
and  that  Watson  was  thereby  relieved  from  any  duty 
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to  collect.  The  evidence  was  conflicting  in  reference  to 
whether  or  not  there  had  been  any  ratification  and  in 
reference  to  whether  there  had  been  an  extension  of  the 
time  of  payment.  Under  these  circumstances  it  is  con- 
tended that  the  two  defenses  last  suggested  were  not 
properly  submitted  to  the  jury. 

The  first  and  eighth  instructions'given  on  the  part  of 
the  plaintiff  both  advised  the  jury  what  facts  are  neces- 
sary to  make  the  defendant  liable  to  the  plaintiff,  but 
contained  no  reference  whatever  to  a  defense  founded 
upon  ratification  or  extension  of  the  time  of  payment. 
By  these  instructions  the  jury  were  told  that  if  thej' 
found  certain  facts  from  the  evidence  the  defendant  was 
liable,  and  it  is  not  contended  that  such  facts  would  not 
establish  the  liability  of  the  defendant.  The  complaint 
is  that  the  instruction  did  not  deal  with  the  affirmative 
defenses.  The  court  gave  to  the  jury  six  instructions  of 
its  own  motion.  By  the  second  the  jury  were  instructed 
that  if  Fagner  ratified  the  making  of  the  loan  Watson 
would  not  be  responsible  for  anything  done  prior  to  the 
ratification.  By  the  sixth  of  these  instructions  the  jury 
were  advised  that  if  the  plaintiff  extended  the  time  of 
payment  or  assumed  the  burden  of  collecting  the  note, 
and  that  as  a  result  thereof  the  note  was  lost,  in  whole 
or  in  part,  Watson  would  not  be  responsible.  The  first 
and  eighth  instructions  given  at  the  request  of  plaintiff, 
when  read  in  connection  with  the  second  and  sixth  given 
by  the  court  of  its  own  motion,  are  unobjectionable.  The 
four  instructions  taken  together  are  a  harmonious  whole, 
and  state  with  accuracy  the  law  of  defendant's  liability 
upon  the  contract  counted  upon  and  the  law  applicable 
to  the  alleged  ratification  and  extension. 

The  defendant,  on  his  part,  by  his  nineteenth  and 
twenty-second  instructions,  sought  to  have  the  jury  ad- 
vised that  if  Pagner  extended  the  time  of  payment,  and 
that  such  extension  contributed  to  the  loss  of  the  money, 
Watson  was  not  liable.     In  each  of  these  instructions 
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this  proposition  was  coupled  with  the  statement  that 
if  the  jury  believed  Fagner  was  negligent  in  allowing 
the  note  to  run  after  it  became  due,  Watson  could  not 
be  held  responsible.  There  was  nothing  in  the  evidence 
upon  which  to  base  this  last  direction  to  the  jury.  If 
the  contract  existed  as  Fagner  claimed  it  did,  then  it 
was  Watson's  duty  to  collect  the  note  when  it  matured, 
and  the  fact  that  Fagner  merely  failed  to  attempt  the 
performance  of  a  duty  which  rested  upon  the  agent  could 
not  relieve  the  agent. 

The  defendant's  fifth  instruction  is  based  on  the  theory 
that  if  Watson  was  a  gratuitous  bailee  there  would  be 
liability  for  nothing  except  gross  negligence.  The  court 
modified  this  instruction  and  gave  it  as  modified,  in- 
structing the  jury  that  Watson  would  be  liable  for  "care- 
lessness or  negligence  in  making  the  loan  or  carelessness 
or  negligence  in  failing  to  collect  the  same,  which  would 
aonount  to  a  want  of  ordinary  care  and  diligence"  on  his 
part.     The  modification  was  properly  made. 

Where  a  banker  acts  as  agent  or  trustee  for  his  de- 
positor, without  compensation,  in  investing  his  money 
and  collecting  the  same,  he  is  bound  to  exercise  ordinary 
care  and  diligence  in  the  performance  of  the  duties  which 
he  assumes,  and  a  failure  to  observe  such  ordinary  care 
and  diligence  will  make  him  responsible  for  any  loss  re- 
sulting from  such  failure.  Isham  v.  Post,  141  N.  Y.  100; 
Watson  V.  Both,  191  111.  382. 

In  the  cases  of  Oray  v.  Merriam,  148  111.  179,  and  Pres- 
ton V,  PratheVj  137  U.  S.  604,  the  question  of  the  liabil- 
ity of  a  bank  as  the  gratuitous  bailee  of  securities  left 
as  a  special  deposit  was  considered,  and  the  conclusion 
reached  that  the  bank  was  bound  to  exercise  ordinary 
care  and  diligence.  The  reasoning  followed  in  those  two 
cases  requires  the  exercise  of  the  same  degree  of  care' 
and  diligence  where  the  duties  assumed  are  the  loaning 
of  money  deposited  with  the  bank  and  the  collection  of 
the  loans  as  they  mature. 
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We  have  carefully  considered  the  other  objections 
urged  to  the  giving  and  refusing  of  instructions,  and 
are  of  the  opinion  that  upon  the  whole  the  jury  was 
fairly  instructed.  The  defendant  requested  the  giving 
of  twenty-six  instructions.  The  court  gave  four  of  these 
as  requested,  modified  two  others  and  gave  them  as 
modified,  refused  twenty  and  gave  six  of  its  own  motion, 
while  nine  were  given  on  the  part  of  the  plaintiff.  Three 
instructions  were  offered  by  the  defendant  for  the  pui-- 
pose  of  telling  the  jury  that  no  recovery  could  be  had 
under  the  first,  second  or  third  count  of  the  declaration. 
The  refusal  of  these  instructions  is  complained  of.  No 
harm  resulted  from  this  action  of  the  court,  as  it  is  ap- 
parent from  the  instructions  given  as  a  series  that  no 
recovery  could  be  had  except  under  the  fourth  or  fifth 
count.  V*     ' 

The  defendant's  seventh  refused' instruction  was  to 
the  effect  that  the  fict  tha£  Dwiggins  Bros,  were  insol- 
vent when  the  bankruptcy  proceedings  were  begun  was 
not  evidence  that  they  "were  not  safe,  responsible  and 
conservative  borrowers"  on  August  23, 1896.  It  appeared 
that  they  were  in  failing  circumstances  at  and  after  the 
making  of  the  loan  in  question.  The  bankruptcy  was  the 
culmination  of  this  condition  of  affairs.  The  instruction 
was  properly  refused. 

In  so  far  as  the  other  instructions  refused  correctly 
stated  principles  of  law  applicable  to  this  case,  the  same 
principles  were  embodied  in  instructions  given.  The 
principal  questions  in  this  case  were  issues  of  fact,  which 
have  been  settled  against  appellant  by  the  judgment  of 
the  Appellate  Court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Michael  C.  McDonald  etal. 
Jesse  Holdom,  Admr. 

Opinion  JUed  February  17, 190J^ 

This  case  is  controlled  by  the  decision  in  McDonald  ▼.  HMom., 
{ante,  p.  128.) 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Elbrjdge  Hanecy, 
Judge,  presiding. 

Edwakd  Maker,  and  Robert  P.  Kolb,  for  appellants. 
BuLKLEY,  Gray  &  More,  for  appellee. 

Per  Curiam:  This  is  an  appeal  from  a  judgment  of 
the  Appellate  Court  for  the  First  District  reversing  an 
order  of  the  circuit  court  of  Cook  county,  remanding  the 
cause  and  directing  a  judgment  in  the  lower  court. 

This  suit  is  between  the  same  parties,  involves  pre- 
cisely the  same  questions,  was  heard  in  the  t-VYo'  lower 
courts  on  precisely  the  same  proofs  and  with  the  same 
results,  as  the  case  of  McDonald  v.  Holdom,  {ante^  p.  128,) 
in  which  a  judgment  of  affirmance  has  been  entered  in 
this  court  at  the  present  term.  The  order  of  the  circuit 
court  in  that  case  directed  the  satisfaction  of  a  judgment 
in  that  court  recovered  by  appellee  against  appellants 
on  an  appeal  bond  given  by  appellants  upon  an  appeal 
from  the  Appellate  Court  to  this  court  in  earlier  liti- 
gation between  the  parties.  The  order  of  the  circuit 
court  in  this  case  directed  the  satisfaction  of  a  judgment 
in  that  court,  recovered  by  appellee  against  appellants 
on  an  appeal  bond  given  by  appellants  upon  the  appeal 
from  the  circuit  court  to  the  Appellate  Court  in  the  for- 
mer suit.     A  full  statement  of  the  facts  relating  to  both 
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cases  will  be  found  in  McDonald  v.  ffoldom,  supra.  For 
the  reasons  assigned  in  the  opinion  in  that  case,  the 
judgment  of  the  Appellate  Court  under  review  in  this 
case  must  be  affirmed.  Judgment  affirmed. 


The  Grace  &  Hyde  Company 

V. 

William  Probst. 

Opinion  filed  February  17^  190J^ 

1.  Master  and  servant — general  servant  loaned  for  particular  ser- 
vice may  he  ike  speciaX  servani  of  the  borrower,  A  general  servant  may 
be  loaned  by  his  master  to  a  third  party  for  some  special  service, 
and  as  to  that  service  he  will  become  the  servant  of  such  third 
party  if  he  is  subject  to  the  direction  and  control  of  the  latter. 

2.  SABfE— w/ien  court  cannot  say^  as  a  matter  of  law,  that  servant  was 
loaned.  Whether  the  plaintiff,  at  the  time  of  his  injury,  was  loaned 
by  defendant  to  a  third  party  for  a  particular  service  is  a  question 
of  fact  for  the  jury,  where  the  evidence  is  conflicting. 

3.  Same — master  is  liable  for  his  own  negligence.  While  the  master 
is  not  liable  for  an  injury  by  one  servant  to  another  where  the  two 
are  fellow-servants,  yet  he  is  responsible  for  his  own  negligence, 
which  may  consist  in  subjecting  the  servant  to  risks  not  within  his 
regular  employment,  the  existence  of  which  he  has  no  reason  to 
suspect. 

4.  SAME — servant  does  not  assume  unexpected  risks  outside  of  his  regu- 
lar employment.  A  servant  is  held  to  a  knowledge  of  the  ordinary 
hazards  of  his  employment,  but  he  does  not  contract  to  assume  a 
risk  outside  of  his  regular  employment  which  he  neither  knows  of 
nor  has  any  reason  to  expect. 

5.  S  AME— itj^ien  party  is  an  independent  contractor.  One  who  agrees 
to  construct  a  building,  buy  the  material,  employ  the  men  and  do 
the  work  and  render  statements  of  the  expense  to  the  owner,  who 
is  to  pay  the  same  and  ten  per  cent  in  addition  as  compensation  to 
the  former,  is  an  independent  contractor. 

6.  Same — what  questions  are  settled  by  Judgment  of  the  Appellate  Court. 
Whether  plaintiff  knowingly  proceeded  to  worjc  temporarily  for  a 
third  party  without  objection  or  inquiry,  whether  the  danger  was  so 
apparent  to  his  observation  that  he  assumed  the  risk,  and  whether 
the  negligence  charged  was  the  proximate  cause  of  the  injury,  are 
questions  of  fact  settled  by  the  judgment  of  the  Appellate  Court. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding. 

P.  J.  Canty,  and  J.  C.  M.  Clow,  for  appellant. 

John  P.  Waters,  and  Douthart  &  Brendecke,  for 
appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  suit  in  the  superior  court  of 
Cook  county  against  appellant,  a  corporation  engaged 
in  the  contracting  business,  to  recover  damages  for  a 
personal  injury  suffered  in  its  employ.  The  declaration 
consisted  of  a  single  count,  which  alleged  that  on  Jan- 
uary 8,  1900,  plaintiff  was  in  defendant's  employ  as  a 
carpenter's  helper;  that  outside  of  the  building  where 
plaintiff  was  working,  a  gang  of  men  were  cutting  and 
breaking  beams  of  iron  and  steel  by  cutting  by  hand  and 
then  raising  the  beams  several  feet  and  suddenly  drop- 
ping them  on  a  block;  that  said  work  was  extremely 
dangerous  and  was  known  by  defendant  to  be  so,  but 
plaintiff  was  inexperienced  in  such  work  and  ignorant  of 
the  methods  used;  that  defendant  failed  to  instruct  hihi 
as  to  the  manner  of  performing  the  work  or  to  warn 
him  of  the  attendant  dangers,  and  ordered  him  to  go  out 
and  assist  said  gang  of  men,  and  that  plaintiff,  while, 
in  the  exercise  of  ordinary  care,  assisting  to  lift  one  of 
the  beams,  and  without  any  knowledge  that  it  would  be 
suddenly  dropped,  was  injured  by  the  men  dropping  the 
beam,  in  consequence  of  defendant's  failure  to  so  instruct 
and  warn  him.  The  plea  was  the  general  issue.  Upon  a 
trial  there  was  a  verdict  for  plaintiff  for  $5000.  Upon 
a  motion  for  a  new  trial  the  court  required  a  remittitur  of 
$1250,  and  upon  said  sum  being  remitted,  overruled  the 
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motion  and  entered  judgment  for  13750.    The  Appellate 
Court  for  the  First  District  affirmed  the  judgment. 

At  the  conclusion  of  the  evidence  defendant  moved 
the  court  to  direct  a  verdict  in  its  favor.  The  motion 
was  denied,  and  it  is  contended  that  the  court  erred  in 
such  denial.  Upon  that  proposition  counsel  insist  that 
the  evidence  showed,  beyond  all  controversy,  that  while 
plaintiff  was  a  general  servant  of  the  defendant,  he  was 
loaned,  for  the  time  being,  to  the  Brown-Ketcham  Iron 
Works  to  assist  in  breaking  the  beam;  that  he  thereby 
became  the  servant  of  the  Brown-Ketcham  Company  for 
that  particular  work,  and  that  whatever  liability  might 
exist  on  account  of  his  injury  is  against  the  Brown- 
Ketcham  Company,  and  not  the  defendant. 
.  The  evidence  was,  in  substance,  as  follows:  Defend- 
ant was  a  building  contractor,  and  agreed  with  the  Union 
Stock  Yards  Company  of  Chicago  to  re-build  a  very  large 
building,  known  as  the  "horse  pavilion,"  at  the  stock 
yards,  which  had  been  destroyed  by  fire.  The  contract 
was  verbal  and  was  made  during  the  fire.  Defendant 
was  to  buy  and  pay  for  the  material  and  labor  and  fur- 
nish monthly  statements  to  the  stock  yards  company, 
which  was  to  pay  the  defendant  all  moneys  paid  out  in 
constructing  the  building  and  ten  per  cent  thereon  for 
defendant's  profit.  The  structural  iron  work  of  the  build- 
ing was  let  to  the  Brown-Ketcham  Iron  Works  of  Indian- 
apolis, but  it  does  not  appear  from  the  evidence  just 
what  said  contract  was  or  who  let  it.  As  the  work  of 
construction  progressed,  iron  beams  were  to  be  placed 
over  the  driveway  entering  the  building.  Two  beams 
furnished  for  that  purpose  were  too  long,  and  it  was  in 
cutting  and  breaking  one  of  them  that  plaintiff  was  in- 
jured. It  does  not  clearly  appear  from  the  evidence 
whether  the  cutting  and  setting  of  these  beams  were  in 
the  Brown-Ketcham  contract  or  not,  but  it  does  appear 
that  defendant  was  proposing  to  do  the  work  and  was 
prevented  from  cutting  the  beams  by  the  steward  of  the 
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labor  union,  and  that  a  bill  for  the  cutting  and  hoisting 
was  rendered  by  the  Brown-Ketcham  Company  to  the 
defendant.  The  arrangement  for  cutting  the  beam  was 
made  between  James  R.  Howie,  a  time-keeper  of  defend- 
ant, and  John  P.  Hart,  the  foreman  of  the  Brown-Ketcham 
Company.  Hart  testified  that  Howie  came  to  him  and 
told  him  that  he  had  a  couple  of  I-beams  that  he  wanted 
cut,  and  Hart  said:  "I  will  give  you  a  couple  of  men,  pro- 
vided the  steward  will  allow  me  to,  and  they  can  go  out 
and  cut  it  and  then  you  can  break  it;  take  some  of  the 
laborers,  or  some  of  your  own  men,  if  he  will  let  you." 
Howie's  testimony  was,  that  he  asked  Hart  if  he  had 
any  objections  to  having  defendant's  men  cut  and  set  the 
beams,  and  he  told  him  he  would  have  to  go  and  see  the 
steward,  Quinn.  The  men  belonged  to  a  union,  and  uu- 
der  its  rules  none  but  iron  workers  could  do  iron  work. 
Quinn  was  appointed  steward  of  the  building  and  was 
to  see  that  the  rules  of  the  union  were  enforced.  Howie 
thereupon  went  up  into  the  building  about  ninety  feet, 
where  Quinn  was,  and  asked  him  if  he  had  any  objections 
to  defendant's  men  cutting  and  setting  the  iron  beams. 
Quinn  said  he  would  not  allow  it  under  any  circum- 
stances; that  all  iron  work  on  the  building  must  be  done 
by  iron  men.  Howie  went  down  and  told  Hart  that  Quinn 
would  not  allow  any  iron  to  be  cut  by  any  other  than 
iron  men,  and  Hart  then  sent  two  of  the  iron  men  under 
his  charge,  out  to  cut  the  beams,  which  were  lying  out- 
side the  building.  The  method  was  to  cut  around  the 
beam  with  a  hand  cutter  and  then  lift  the  beam  and  drop 
it  across  a  steel  rail  or  block  to  break  it.  Hart  went 
out  and  measured  the  beam  and  saw  the  men  started  to 
cut  it  at  the  proper  place  and  then  went  into  the  build- 
ing. After  the  two  iron  men  had  cut  around  the  beam, 
one  of  them  went  into  the  building  to  get  men  to  help 
break  it,  and  Hart  said  he  would  get  him  some  men. 
Hart  then  went  to  Gleichart,  defendant's  carpenter  fore- 
man, and  told  him  he  wanted  a  few  more  men,  and  asked 
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if  he  would  let  him  have  them.  Gleichart  told  the  men 
to  go  with  Hart  and  do  what  he  wanted.  There  were 
about  fouf  hundred  working*  on  the  building  and  proba- 
bly about  one  hundred  and  fifty  hammering  at  the  same 
time.  There  was  a  great  noise,  and  Gleichart  testified 
that  he  did  not  know  what  Hart  wanted  the  men  for, 
while  Hart  testified  that  he  told  Gleichart  they  were 
ready  to  break  the  beam.  Plaintiff  had  been  in  the  em- 
ploy of  defendant  three  days  as  a  carpenter's  helper, 
and  was  carrying  lumber  and  doirig  other  work  with  thef 
men  who  were  sent  out.  In  compliance  with  the  order 
of  Gleichart  several  of  defendant's  men  went*out  to  the 
beam.  One  of  the  iron  men  told  them  that  they  were 
going  to  break  the  beam;  that  the3^  would  pick  it  up  and 
drop  it  and  break  it.  The  men  picked  it  up  and  dropped 
it,  but  it  did  not  break.  Then  more  men  were  called  for, 
and  they  came,  plaintiff  being  among  them.  He  w^as  the 
last  one  who  reached  the  beam.  It  was  partially  raised 
and  no  one  told  him  what  they  were  going  to  do  with  it. 
He  supposed,  from  appearances,  that  they  were  picking 
it  up  to  carry  it.  He  took  hold  of  the  beam  to  help  lift, 
and  just  then  the  other  men  dropped  it.  He  held  on,  and 
it  dropped  on  his  leg  and  broke  it. 

One  who  is  the  general  agent  of  another  may  be  loaned 
or  hired  by  his  master  to  a  third  party  for  some  special 
service,  and  as  to  that  particular  service  he  will  become 
the  servant  of  the  third  party.  The  master  is  the  one 
who  has  the  direction  and  control  of  the  servant,  and 
the  test  is,  whether,  in  the  particular  service,  the  servant 
continues  liable  to  the  direction  and  control  of  his  mas- 
ter or  becomes  subject  to  the  party  to  whom  he  is  loaned 
or  hired.  (Consolidated  Fireworks  Co.  v.  Koehl,  190  111.  145.) 
Plaintiff  was  in  the  employ  of  defendant,  and  so  remained 
unless  he  was  loaned  to  the  Brown-Ketcham  Company 
for  the  particular  service  of  breaking  the  beam  and  be- 
came subject  to  the  direction  and  control  of  the  latter 
company  in  doing  that  work.    The  evidence  was  of  such 
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a  nature  that  the  court  could  not  say,  as  a  matter  of  law, 
that  plaintiff  was  so  loaned  to  the  Brown-Ketcham  CJom- 
pany.  The  testimony  of  defendant's  time-keeper  and  of 
the  foreman  for  the  Brown-Ketcham  Company  tended  to 
prove  that  the  iron  men  were  furnished  to  the  defendant 
to  cut  the  beam  because  Quinn,  the  steward  of  the  labor 
union,  would  not  allow  defendant's  men  to  do  that  work, 
and  the  Brown-Ketcham  Company  rendered  a  bill  to  de- 
fendant for  cutting"  and  hoisting  the  beams.  In  view  of 
this  evidence  it  cannof  be  said  that  it  was  proved,  with- 
out dispute  or  controversy,  that  the  plaintiff  was  loaned 
to  the  Brown-Ketcham  Company. 

The  next  proposition  is,  that  plaintiff  was  a  fellow - 
servant  of  the  two  iron  men,  and  that  the  neglig^ence  in 
failing  to  advise  plaintiff  that  the  beam  was  about  to 
be  dropped  was  chargeable  to  the  iron  men,  if  anybody. 
The  court  could  not  direct  a  verdict  on  that  ground  with- 
out first  finding,  as  a  matter  of  law,  that  plaintiff  had 
become  the  servant  of  the  Brown-Ketcham  Company  by 
a  loaning  to  them,  and  we  have  expressed  our  opinion 
on  that  subject.  Furthermore,  the  negligence  charged 
was  negligence  of  the  master,  and  not  that  of  a  fellow- 
servant.  While  a  master  is  not  liable  for  a  negligent  in- 
jury by  one  fellow-servant  to  another,  he  is  responsible 
for  his  own  negligence,  which  may  consist  in  subjecting 
the  servant  to  risks  not  within  the  employment  and  which 
he  has  no  reason  to  expect.  The  servant  is  held  to  a 
knowledge  of  the  ordinary  hazards  of  his  employment, 
but  he  does  not  contract  to  take  upon  himself  a  risk  out- 
side of  his  regular  employment,  which  he  neither  knows 
of  nor  has  any  reason  to  look  for.  In  this  case  plaintiff 
was  taken  from  his  employment  and  sent  to  this  work 
by  order  of  defendant's  foreman  under  wljom  he  worked. 
There  can  be  no  question  but  that  his  injury  was  due  to 
the  negligence  of  some  one  in  failing  to  inform  him  how 
the  work  was  to  be  done.  The  failure  to  notify  him  that 
the  heavy  tv^elve-inch  iron  beam  was  going  to  be  dropped 
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was  to  expose  him  to  an  unknowh  dahgernot  within  his 
regular  work.  The  court  could  neither  say,  as  a  matter 
of  law,  that  plaintiff  was  a  fellow-servant  of  the  two  iron 
men,  nor  that  there  was  no  negligence  on  the  part  of  the 
defendant. 

It  is  next  claimed  that  the  defendant  was  only  the 
servant  of  the  stock  yards  company,  managing  its  busi- 
ness, and  was  not  liable  on  that  ground.  The  evidence 
does  not  justify  the  claim,  but  tends  to  show  that  the  de- 
fendant was  an  independent  contractor,  buying  the  ma- 
terial, employing  the  men  and  doing  the  work  for  ten  per 
cent  of  the  cost  of  the  building. 

The  other  points  are,  that  the  plaintiff  was  advised 
that  he  was  going  into  the  employ  of  the  Brown-Ketcham 
Company  temporarily;  that  he  proceeded  to  do  the  work 
without  any  objection  or  inquiry  what  he  was  to  do,  and 
therefore  assumed  the  risk  because  the  danger  was  ap- 
parent to  his  observation;  that  if  he  did  not  know  what 
the  men  were  going  to  do  with  the  beam  it  was  his  duty 
to  inquire,  and  that  the  negligence  charged  was  not  the 
proximate  cause  of  the  injury.  These  were  all  contro- 
verted questions  of  fact,  which  have  been  finally  settled 
by  the  judgment  of  Jhe  Appellate  Court. 

The  evidence  was  not  such  as  to  justify  the  court  in 
directing  a  verdict,  and  it  was  not  error  to  overrule  the 
motion. 

It  is  also  argued  that  the  judgment  should  be  reversed 
because  of  the  refusal  of  the  court  to  give  instructions 
numbered  1,  2,  3,  4,  5,  6  and  26,  as  requested  by  the  de- 
fendant. They  were  all  of  the  same  nature,  and  stated 
that  if  the  jury  believed,  from  the  evidence,  that  certain 
facts  existed,  then,  in  law,  the  plaintiff  was  loaned  to 
the  Brown-Ketcham  Company  for  the  purpose  of  break- 
ing the  beam  and  became  the  servant  of  that  company, 
and  defendant  would  not  be  liable  for  his  injury.  The 
state  of  facts  recited  in  each  instruction  was,  in  sub- 
stance, that  the  Brown-Ketcham  Company  undertook  to 
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cut  the  beam,  and  was  eng^ag'ed  in  cutting  it  by  its  men, 
and  requested  the  defendant  to  assist  in  breaking  it,  and 
that  defendant's  men,  including  the  plaintiff,  were  sent 
to  render  such  assistance.  In  view  of  the  evidence  we 
do  not  regard  the  hypothesis  of  fact  as  sufficient  to  es- 
tablish, in  law,  a  loaning  of  the  plaintiff  to  the  Brown- 
Ketcham  Company.  Some  of  the  instructions  would  be 
as  applicable  to  the  loaning  of  the  iron  men  to  the  de- 
fendant as  the  loaning  of  the  plaintiff  to  the  Brown- 
Ketcham  Company.  It  was  not  disputed  that  the  two 
iron  men  were  cutting  the  iron  beam  and  called  for  more 
men  to  assist  in  breaking  it,  and  that  defendant's  men, 
including  the  plaintiff,  were  sent  to  their  assistance,  but 
there  was  also  evidence  fairly  tending  to  prove  that 
defendant  proposed  to  do  the  work  itself,  and  that  the 
iron  men  were  furnished  to  the  defendant  to  cut  the  beam 
preparatory  to  breaking  it  on  account  of  the  rules  of 
the  labor  union.  This  evidence  could  not  be  ignored  in 
determining  whether  the  Brown-Ketcham  Company  or 
defendant  was  plaintiff's  master  in  doing  the  work,  or 
in  giving  an  instruction  as  to  whether,  in  law,  plaintiff 
was  to  be  regarded  as  loaned  to  the  Brown-Ketchara 
Company.  Plaintiff  did  not  know  what  he  was  sent  to 
do  or  that  he  was  sent  to  work  for  Brown-Ketcham  or 
came  under  the  control  of  a  new  master.  The  instruc- 
tions were  at  least  misleading.  Some  of  the  instructions 
stated  the  correct  principle,  that  where  a  servant  is 
loaned  to  another  for  particular  service  he  becomes,  in 
the  particular  employment,  the  servant  of  the  person  to 
whom  he  is  loaned  although  he  is  the  general  servant 
of  his  employer;  but  as  applied  to  the  case  each  instruc- 
tion omitted  important  qualifications,  and  they  were  all 
properly  refused. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Feb. '04.] 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Harby  D.  Howell. 

Opinion  filed  Febi-uary  17^  1904, 

1.  Appeals  and  'errors— ddjudication  of  the  Appellate  Court  is  not 
liecessarily  conclusive  of  the  question  of  assumed  risk.  If  the  evidence  is 
uncontradicted,  harmonious  and  consistent,  and  clearly  sViows  that 
a  servant's  injury  was  the  result  of  an  assumed  risk,  a  judgement  in 
his  favor  will  be  reversed  by  the  Supreme  Court,  notwithstanding 
the  Appellate  Court  affirmed  the  judgment. 

2.  Master  and  servant — when  servant  does  not  assume  risk  of  in- 
jury,  as  a  matter  of  law,  A  switchman  cannot  be  said,  as  a  matter  of 
law,  to  have  assumed  the  risk  of  injury  due  to  the  proximity  of  the 
end  of  a  switch  handle  to  passing  cars,  where  it  is  not  shown  that 
he  knew  the  situation  or  his  attention  had  been  directed  to  it. 

3.  Evidence — what  proper  upon  subject  of  width  of  car.  Where  the 
width  of  a  car  is  a  material  question  in  an  action  for  personal  in- 
juries, it  is  not  error  to  permit  proof  that  the  particular  car  was 
one  of  a  certain  series  and  that  cars  of  that  series  were  all  of  the 
same  size,  and  then  allow  measurements  of  that  series  to  be  given. 

4.  Same — distance  between  switch  handle  and  car  not  a  proper  subject 
for  hypothetical  question.  The  distance  between  the  end  of  a  switch 
handle,  when  turned  toward  the  track,  and  passing  freight  cars,  is 
not  a  proper  subject  for  a  hypothetical  question. 

5.  Same — what  proper  cross-examination.  When  defendant's  wit- 
ness in  a  personal  injury  case  testifies  that  switch-stands  like  the 
one  complained  of  had  been  in  general  use  on  railroads  for  the  last 
twenty  years,  it  is  proper,  on  cross-examination,  to  show  that  they 
were  being  re-placed  by  others  of  a  later  pattern. 

Chicago  and  Alton  Bailroad  Co,  v..  Howell^  109  111.  App.  546,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  county;  the  Hon.  M.  W.  Schaefek, 
Judge,  presiding. 

Appellee,  on  the  morning"  of  December  15,  1901,  at 
about  4:20  o'clock,  was  injured  while  performing  his  du- 
ties in  the  switch  yards  of  appellant  at  Venice,  Illinois, 
by  one  of  appellant's  cars.   The  car  passed  over  his  leg, 
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necessitating  its  amputation  below  the  knee.  Appellee 
brought  an  action  on  the  case  in  the  circuit  court  of  St. 
Clair  county,  and  was  by  the  verdict  of  a  jury  awarded 
$11,000  damages.  The  circuit  court  required  him  to  remit 
$1000  of  this  amount  and  entered  judgment  for  $10,000. 
The  appellant  appealed  to  the  Appellate  Court  for  the 
Fourth  District,  where  the  judgment  of  the  trial  court 
was  affirmed,  and  it  has  prosecuted  a  further  appeal  to 
this  court. 

The  negligence  charged  in  the  declaration  is,  in  sub- 
stance, that  appellant  failed  to  furnish  a  reasonably 
safe  place  for  appellee  in  which  to  work.  Appellant 
filed  the  general  issue  to  the  declaration. 

Appellee,  on  October  8, 1901,  was  employed  by  appel- 
lant as  an  extra  switchman.  Prom  this  time  until  the 
time  of  the  injury  he  worked  as  a  member  of  various 
switching  crews  as  many  days  out  of  each  week  as  ap- 
pellant had  work  for  him  to  do.  These  switching  crews 
were  composed  of  an  engineer,  fireman,  foreman  of  the 
crew  and  two  switchmen.  The  switchmen's  duties  con- 
sisted in  uncoupling  cars  from  the  train  to  which  they 
were  attached,  riding  on  the  cars  so  cut  off  from  the  train 
and  controlling  them  by  means  of  a  brake  until  they 
reached  the  place  at  which  they  were  to  be  left.  Appel- 
lee had  been  engaged  in  switching  for  various  roads  five 
or  six  years  before  entering  appellant's  employ. 

In  the  lower  end  of  the  railroad  yard^  of  appellant  at 
Venice  was  a  switch  controlled  and  operated  by  a  handle 
on  a  switch-stand  at  the  side  of  the  track.  It  regu- 
lated two  tracks.  When  turned  to  regulate  one  track  the 
handle  was  parallel  with  the  track,  and  when  turned  to 
regulate  the  other  it  was  turned  toward  the  track.  This 
handle  was  about  eleven  inches  long.  When  turned 
toward  the  track  the  end  of  the  handle  was  forty-four 
and  one-half  inches  from  the  rail  of  the  track  and  about 
three  feet  above  the  ground.  The  side  of  a  box-car  of 
the  width  of  the  one  plaintiff  had  hold  of  when  the  acci- 
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dent  occurred,  as  shown  by  evidence  in  his  behalf,  pro- 
jected over  the  rail  twenty-five  and  one-half  inches,  and 
the  ladder  on  the  side  of  the  car  a  distance  of  three 
inches  farther,  so  that  there  was  a  space  of  approxi- 
mately sixteen  inches  between  the  ladder  of  a  car  pass- 
ing this  switch  and  the  handle  of  the  switch-stand  when 
turned  toward  the  track. 

On  the  morning"  of  the  injury  the  crew  of  which  appel- 
lee was  a  member  at  that  time  was  engaged  in  switching 
in  the  lower  end  of  the  yards,  at  and  near  this  switch. 
Edwards,  the  other  switchman  of  the  crew,  attempted 
to  uncouple  a  car  on  the  side  farthest  from  the  switch- 
stand  in  question,  but  the  lever  which  controlled  the 
coupling  mechanism  failed  to  work,  and  he  called  to  ap- 
pellee and  told  him  it  would  have  to  be  uncoupled  from 
the  other  side.  Appellee  crossed  the  track  and  caught 
hold  of  the  ladder  of  the  moving  car  with  his  left  hand, 
and  while  trying  to  locate  and  operate  the  lever  to  un- 
couple the  car,  the  handle  of  the  switch-stand,  which  was 
at  that  time  turned  towards  the  track,  either  caught  his 
coat  or  struck  him  on  the  body  and  turned  him  around 
and  threw  him  under  the  wheels  of  the  car,  causing  the 
injury  complained  of. 

Appellee  had  passed  over  this  switch  before  while 
riding  on  top  of  cars  and  had  thrown  the  switch  at  least 
once,  but  the  evidence  does  not  show  that  he  ever  stood 
at  the  switch-stand  while  cars  passed,  or  that  he  knew 
or  had  enjoyed  an  opportunity  of  knowing  how  near  the 
end  of  the  handle,  when  thrown  toward  the  track,  would 
be  to  a  passing  freight  car. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the 

close  of  all  the  testimony  in  the  case,  appellant  offered 

an  instruction  directing  the  jury  to  find  the  defendant 

^not  guilty,  which  instruction  the  court  refused  in  both 

instances. 

The  action  of  the  court  in  refusing  this  instruction; 
in  permittinfj  witnesses  to  testify  to  th^  width  of  cars 
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used  by  appellant  without  identifying  such  cars  as  the 
car  which  caused  the  injury;  in  permitting  plaintiff  to 
show,  by  cross-examination,  that  in  many  places  a  dif- 
ferent kind  of  switch-stand,  of  the  latest  pattern,  was 
being  substituted  for  the  kind  in  use  at  the  switch  where 
plaintiff  was  injured;  in  refusing  two  instructions  offered 
by  appellant,  and  in  giving  appellant's  first  instruction, 
are  all  urged  by  appellant  as  errors  necessitating  a  re- 
versal of  the  cause  by  this  court. 

Charles  P.  Wise,  for  appellant. 

Daniel  McGlynn,  and  M.  W.  Borders,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Under  the  evidence  in  this  case  the  court  was  war- 
ranted in  submitting  to  the  jury  the  question  of  defend- 
ant's negligence.  Whether  plaintiff  can  be  said,  as  a 
matter  of  law,  to  have  assumed  the  risk  resulting  from 
the  proximity  of  the  end  of  the  switch-stand  handle  to 
the  tracks  is  more  difficult  to  determine.  Appellee  con- 
tends that  this  is  solely  a  question  of  fact  and  cannot  be 
reviewed  by  this  court.  This  is  not  always  true.  Where 
there  is  a  contrariety  of  evidence  on  the  question  it  is  a 
question  of  fact  and  the  judgment  of  the  Appellate  Court 
is  final,  but  where  there  is  no  dispute  in  the  evidence, — 
where  it  is  all  harmonious  and  consistent, — the  question 
whether  the  plaintiff  assumed  the  risk  becomes  one  of 
law,  and  if,  under  such  circumstances,  it  clearly  appears 
that  he  did  assume  the  risk,  there  being  no  evidence  to 
the  contrary,  and  the  question,  as  here,  is  properly  pre- 
sented to  this  court,  a  judgment  in  his  favor  will  be  re- 
versed by  this  court  notwithstanding  the  adjudication 
of  the  Appellate  Court.  In  this  case,  however,  we  are  of 
opinion  that  the  record  is  not  in  that  condition.  It  is  cer- 
tain that  Howell  knew  where  the  switch-stand  was  lo- 
cated and  the  manner  in  which  the  handle  was  operated. 
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but  we  think  that  it  cannot  be  held,  as  a  matter  of  law, 
that  he  knew,  or  by  the  exercise  of  ordinary  prudence 
should  have  known,  of  the  danger  resulting  therefrom. 
He  cannot,  therefore,  be  said  by  this  court  to  have  as- 
sumed the  risk.  (Consolidated  Coal  Co.  v.  Ha^nni,  146  III. 
614;  Union  Show  Case  Co.  v.  BlindaueVj  175  id.  325;  Chicaga 
and  Eastern  Illinois  Railroad  Co.  v.  Knapp^  176  id.  127;  North 
Chicago  Street  Railroad  Co.  v.  Dudgeon,  184  id.  477;  Swift  v. 
O'Neill,  187  id.  337.)  It  appears  that  he  had  thrown  the 
switch  thereat  least  once,  but  it  does  not  appear  that  he 
ever  stood  on  that  side  of  the  track  while  an  engine  or 
car  passed,  so  that  he  would  have  had  an  opportunity  to 
observe  how  dangerously  close  that  switch  handle,  when 
turned  towards  the  track,  would  be  to  a  passing  freight 
car.  It  is  easy  to  see  that  he  could  go  to  the  switch- 
stand,  throw  the  handle  over  toward  the  track  and  pass 
on  about  the  performance  of  his  duties  without  at  any 
time  being  in  a  position  where  he  would  observe  or  have 
his  attention  called  to  the  proximity  of  the  handle  to  a 
passing  freight  car.  He,  himself,  testified  that  he  did 
not  know,  prior  to  the  accident,  how  close  these  two 
objects  would  be  to  each  other. 

It  is  also  urged  that  the  plaintiff  was  guilty  of  neg- 
ligence in  attempting  to  uncouple  the  cars  while  they 
were  in  motion,  for  the  reason  that  the  snow  rendered 
the  footing  uncertain  and  slippery,  making  it  unsafe  to 
uncouple  the  car  while  it  was  in  motion.  His  negligence 
ill  this  respect,  if  any,  did  not  contribute  to  the  injury. 

Under  these  circumstances  we  cannot  say  that  the 
evidence,  with  the  reasonable  inferences  to  be  drawn 
therefrom,  does  not  warrant  the  verdict.  The  instruc- 
tion to  find  for  the  defendant  was  properly  refused. 

The  car  which  ran  over  Howell  was  numbered  5900. 
Two  witnesses  testified  that  appellant's  box-cars  were 
purchased  in  different  series  and  that  the  cars  of  one 
series  were  all  the  same  size;  that  this  car  was  one  of  a 
series;  and  then  testified  to  the  measurements  of  cars  of 
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that  series  and  to  the  distance  they  would  project  over 
the  rail.  The  objection  is,  that  the  evidence  should  have 
been  confined  to  the  car  appellee  was  beside  when  he 
came  against  the  handle.  The  objection  is  not  good. 
One  question  was  whether  the  defendant  was  negligent, 
and  in  determining  that  question  the  jury  had  a  right 
to  take  into  consideration  the  proximity  of  the  handle, 
when  turned  towards  the  track,  to  passing  freight  cars 
of  the  entire  series.  Moreover,  the  abstract  does  not 
show  any  objection  whatever  to  the  testimony  of  Mc- 
Carthy, who  testified  in  greatest  detail  in  reference  to 
these  measurements. 

The  court  properly  struck  out  the  evidence  of  the 
witness  Webster,  offered  on  behalf  of  appellant,  in  ref- 
erence to  the  distance  that  intervened  between  the  end 
of  the  switch  handle,  when  turned  toward  the  track,  and 
passing  freight  cars,  for  the  reason  that  it  did  not  ap- 
pear to  be  based  upon  any  measurements  whatever,  but 
the  testimony  was  merely  upon  a  hypothetical  question 
propounded  by  counsel  for  the  appellant,  presuming  the 
length  of  the  connecting  rod,  used  in  conjunction  with 
the  switch-stand,  and  the  width  of  the  car.  It  was  not 
a  proper  subject  to  be  submitted  upon  a  hypothesis. 

Appellant  showed  by  another  witness  that  switch- 
stands  like  the  one  in  question  had  been  in  general  use 
on  railroads  for  the  last  twenty  years.  Appellee  was 
properly  permitted  to  show,  on  cross-examination,  that 
they  were  now  being  re-placed  by  others  of  a  later  pat- 
tern.   This  was  germane  to  the  examination  in  chief. 

Objection  is  made  to  the  first  instruction  given  on 
the  part  of  the  plaintiff.  As  that  instruction  has  been 
approved  by  this  court  in  the  recent  case  of  City  of  La- 
Salle  V.  Kostka,  190  111.  130,  in  which  the  same  criticism 
was  made  as  is  now  urged,  we  do  not  deem  it  necessary 
to  enter  upon  any  discussion  of  the  point  presented. 

Complaint  is  also  made  of  the  refusal  of  the  court  to 
give  two  instructions  asked  by  the  defendant.    These  in- 
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structions  would  have  advised  the  jury  that  the  plaintiff 
assumed  all  the  risks  of  his  employment,  and  if  injured 
while  in  the  performance  of  his  duties  could  not  recover. 
Each  amounted  to  an  instruction  to  find  for  the  defend- 
ant; each  ig^nored  the  question  of  defendant's  negligence, 
and  was  properly  refused.  The  doctrine  of  assumed  risk 
was  accurately  stated  to  the  jury  in  the  third  and  fourth 
instructions  given  on  the  part  of  the  defendant. 

The  judg-ment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Thomas  D.  Hog  an 

V. 

The  Chicago  and  Alton  Railroad  Company. 

Opinion  filed  February  17^  190^, 

1.  Appeals  and  brbobs— facts  recited  in  Appellate  CourVs  judgment 
are  conclusive.  The  ultimate  facts  recited  in  the  judgment  of  the 
Appellate  Court  reversing  a  judgment  at  law  without  remanding 
are  conclusive  upon  the  Supreme  Court,  although  the  facts  (except 
the  question  whether  the  plaintiff  suffered  damage  and  the  extent 
thereof)  are  covered  by  a  stipulation  between  the  parties. 

2.  Same — wlien  finding  of  Appellate  Court  is  condvMve  against  recovery, 
A  finding  in  the  judgment  of  the  Appellate  Court  that  the  plain- 
tiff suffered  no  damage  by  interference  with  his  ingress  to  or  egress 
from  his  premises  from  the  construction  of  an  additional  railroad 
track  by  the  defendant  is  conclusive  against  his  right  of  recovery, 
where  such  interference  was  the  only  damage  which  the  evidence 
tended  to  support,  and  where  the  facts  recited  by  the  Appellate 
Court  are  sufficient  to  sustain  its  judgment. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creigh- 
TON,  Judge,  presiding. 

Albert  Salzenstetn,  for  appellant. 

Patton  &  Patton,  (William  Brown,  of  counsel,)  for 
appellee. 

206-U 
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Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

The  appellant  brought  his  action  on  the  case  against 
the  appellee,  in  the  circuit  court  of  Sangamon  county,  to 
recover  damages  to  his  real  estate  abutting  on  Fourth 
street,  in  the  city  of  Springfield,  on  account  of  appellee 
laying  an  additional  railroad  track  over  its  right  of  way 
and  diagonally  across  said  street,  adjacent  to  appellant's 
premises.  Appellee  pleaded  the  general  issue.  The  cause 
was  heard  by  the  court  without  a  jury  and  a  judgment 
rendered  in  favor  of  appellant  for  $380  damages.  Ap- 
pellee prayed  an  appeal  to  the  Appellate  Court  for  the 
Third  District,  and  that  court  reversed  the  judgment 
of  the  circuit  court  without  remanding  the  cause.  The 
judgment  was  not  reversed  because  the  Appellate  Court 
differed  from  the  trial  court  as  to  the  law  governing  the 
case,  but  upon  the  ground  that  the  Appellate  Court  found 
the  facts  differently  from  the  finding  of  the  trial  court. 
From  that  judgment  an  appeal  was  prosecuted  to  this 
court  by  appellant,  and  at  the  April  term,  1903,  the  judg- 
ment was  reversed  and  the  cause  remanded  to  the  Appel- 
late Court,  with  directions  to  that  court  "to  enter  such 
judgment  reversing  and  remanding,  reversing  without 
remanding,  or  affirming  the  judgment  of  the  circuit  court 
as  in  its  judgment  may  be  proper,  and  if  it  shall  reverse 
the  judgment  because  it  has  found  the  controverted  facts 
different  from  the  circuit  court  and  shall  not  remand  the 
cause,  it  shall  recite  in  its  judgment  the  ultimate  facts 
as  found  by  it."  (Hogan  v.  Chicago  and  Alton  Railroad  Go, 
202  111.  206.)  Complying  with  the  remanding  order  of  this 
court,  the  Appellate  Court  further  considered  said  cause 
and  again  entered  its  judgment  reversing,  without  re- 
manding, the  judgment  of  the  trial  court  because  it  found 
the  controverted  facts  differently  from  the  circuit  court. 
The  findings  of  fact  of  the  Appellate  Court  were  as  fol- 
lows: "Appellant,  by  virtue  of  a  conveyance  made  by 
Lewis  Kirsch  and  wife  to  the  Chicago  and  Mississippi 
Railroad  Company,  dated  December  24, 1852,  and  certain 
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mesne  conveyances  since  then  made,  is  the  o?^ner  in  fee 
of  a  certain  strip  of  land  sixty  feet  wide,  containing  one 
and  two-tenths  acres,  which  it  is  using  for  right  of  way 
and  railroad  purposes,  and  has  so  used  it  continually 
since  the  date  of  the  conveyance  by  Kirsch,  either  by 
itself  or  its  predecessor  in  title;  that  the  purpose  of  the 
grant  was  to  enable  the  grantee  to  construct  tracks  and 
operate  a  railroad  over  the  strip;  that  the  consideration 
paid  Kirsch  included  not  only  the  value  of  the  strip  of 
the  land  conveyed,  but  compensation  for  all  damages 
that  might  arise  to  adjoining  lands  from  the  use  of  the 
premises  so  conveyed  in  operating  a  railroad  with  a  sin- 
gle or  double  track;  that  appellee,  who  is  Kirsch's  re- 
mote grantee,  has  acquired  no  right  to  the  use  of  said 
strip  of  land  as  a  means  of  egress  and  ingress  to  and  from 
his  premises,  except  such  portion  as  is  embraced  within 
the  boundary  limits  of  Fourth  street,  in  the  city  of  Spring- 
field; that  Fourth  street  was  laid  out  and  extended  across 
said  strip  of  land  after  the  appellant  had  acquired  title 
thereto  and  begun  to  operate  its  railroad  along  said  strip; 
that  appellant  had  the  right  to  construct  and  operate 
a  second  track  along  said  strip  of  land  and  across  said 
street;  that  the  right  of  appellee  and  the  right  of  the 
public  to  the  use  of  the  street  is  subordinate  to  the  right 
of  appellant  to  construct  such  second  track,  and  that 
appellee's  right  of  egress  and  ingress  to  and  from  his 
premises  has  been  in  nowise  impaired  by  appellant's 
laying  and  operating  said  track."  A  certificate  of  im- 
portance having  been  granted,  this  appeal  is  prosecuted 
from  that  judgment,  and  both  appellant  and  appellee 
have  filed  extensive  briefs  and  arguments  covering  the 
facts  as  well  as  the  law  of  the  case. 

Appellant  earnestly  urges  that  the  conclusion  reached 
by  the  Appellate  Court,  upon  the  facts  disclosed  by  the 
record  and  the  law  applicable  thereto,  is  erroneous.  His 
argument  begins  with  the  supposed  legal  effect  of  a  cer- 
tain deed  from  one  Kirsch  to  the  appellee  company  for 
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the  strip  of  land  occupied  by  it  at  the  place  in  contro- 
versy, and  contends  that  by  that  deed  appellee  did  not 
obtain  the  property  therein  described  for  railroad  pur- 
poses, and  that  as  the  conveyance  was  made  prior  ,to 
the  constitution  of  1870,  although  appellant  obtained  his 
title  from  the  same  source,  a  right  of  action  still  exists 
in  favor  of  appellant. 

As  we  understand  and  have  many  times  interpreted 
the  statute  regulating  the  practice  in  cases  like  this,  we 
are  not  permitted  to  consider  the  matters  presented  by 
appellant's  brief.  Where  a  judgment  is  reversed  by  the 
Appellate  Court  without  remanding,  on  the  ground  that 
that  court  finds  the  facts  differently  from  the  finding  of 
the  trial  court,  and  the  judgment  of  said  Appellate  Court 
contains  a  sufficient  and  proper  finding  of  facts,  the  only 
question  then  remaining  for  the  consideration  of  this 
court  is  whether  the  judgment  entered  by  the  Appellate 
Court  is  supported  by  the  ultimate  facts  found  by  it.  In 
other  words,  do  the  findings  of  fact  by  the  Appellate  Court 
support  its  judgment?  This  court  is  concluded,  upon  the 
questions  of  fact,  by  the  finding  of  the  Appellate  Court. 
(Hawk  V.  Chicago^  Burlington  and  Northern  Railroad  Co,  147 
111.  399;  Borg  v.  CJiicago,  Rock  Island  and  Pacific  Railway  Co. 
162  id.  348.)  Although  the  facts,  outside  of  the  simple 
question  of  whether  appellant  suffered  damages,  and  the 
extent  thereof,  were  covered  by  a  stipulation  between  the 
parties,  we  are  not  permitted  to  examine  the  stipulation 
and  determine  for  ourselves  the  facts,  but  must  accept 
them  as  found  by  the  Appellate  CoUrt.  Irwin  v.  Northivest- 
em  National  Life  Ins,  Co.  200  111.  577;  National  Linseed  Oil 
Co.  V.  Heath  &  Milligan  Co,  191  id.  75;  Practice  act,  sec.  88. 

The  only  damages  appellant  claims  there  was  any 
evidence  in  the  record  tending  to  support,  were  for  the 
obstruction  and  interference  with  his  right  of  ingress 
and  egress.  By  reference  to  the  finding  of  facts  by  the 
Appellate  Court  we  observe  that  it  has  found  that  the 
conveyance  from  Kirsch  to  a^jpellee  of  the  strip  of  land 
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held  by  it  was  to  enable  appellee  to  construct  tracks  and 
operate  a  railroad  over  said  strip,  and  that  the  consid- 
eration paid  by  appellee  for  said  conveyance  included 
not  only  the  value  of  the  strip  of  land  conveyed,  but  com- 
pensation for  all  damages  that  might  arise  to  adjacent 
lands  from  the  use  of  the  premises  conveyed  in  operat- 
ing a  railroad  with  a  single  or  double  track,  and  that 
appellant  has  acquired  no  right  to  the  use  of  said  strip 
of  land  as  a  means  of  ingress  and  egress  to  and  from  his 
premises,  except  such  portion  as  is  in  the  street;  that 
the  street  was  laid  out  and  extended  across  said  strip 
of  land  after  appellee  had  acquired  title  thereto  and 
began  to  operate  its  railroad  over  the  same,  and  that 
appellant's  right  of  egress  and  ingress  from  and  to  his 
premises  has  been  in  nowise  impaired  by  appellee  lay- 
ing said  track  and  operating  said  railroad. 

The  facts  as  found  by  the  Appellate  Court  are  not 
discussed  by  appellant,  but  instead  thereof  the  facts  as 
disclosed  by  the  stipulation  of  the  parties  to  the  record. 
Nor  is  it  claimed  that  the  Appellate  Court  has  not  found 
the  proper  or  ultimate  facts  contemplated  by  the  stat- 
ute. That  court  having  expressly  found  that  appellant 
suffered  no  damage  by  interference  with  his  ingress  or 
egress  to  or  from  his  premises  by  reason  of  laying  the 
additional  track,  this  is  the  one  conclusive  ultimate  fact 
found  adversely  to  him  upon  which  he  bases  his  right  of 
action,  whatever  other  legal  questions  may  be  involved, 
and  under  such  finding  of  facts  the  judgment  should  be 
for  appellee,  and  such  was  the  judgment  of  the  Appel- 
late Court,  so  it  cannot  be  said  that  the  facts  as  found 
by  the  Appellate  Court  do  not  sustain  the  judgment  en- 
tered by  it,  and  it  becomes  unnecessary  for  us  to  discuss 
the  legal  questions  arising  upon  a  state  of  facts  which 
might  establish  the  existence  of  damages  to  the  appel- 
lant when  the  facts  found  show  there  was  no  damage, 
which  is  the  very  foundation  of  the  action. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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IvERT  Larsen 

208      166  V. 

— The  Thuringia  American  Insurance  Company. 

Opinion  filed  February  17,  1904. 

1.  Principal  and  agent — general  rule  as  to  ratiftcaiion.  One  may 
ratify  an  act  done  by  another  if  he  could  himself  have  done  the 
same  thing  in  the  first  instance. 

2.  Sa^ik— legal  effect  of  all  facts  need  not  he  understood  to  make  ratifi- 
cation binding.  While  a  person  is  entitled  to  know  all  the  material 
facts. before  he  will  be  bound  by  ratifying-  the  act  of  an  agent,  yet 
it  is  not  essential  that  the  legal  effect  of  the  transaction,  and  par- 
ticularly of  other  transactions  ancillary  thereto,  be  explained  to 
him  by  the  parties  claiming  the  benefit  of  the  ratification. 

3.  Insurance — insured  may  ratify  the  agenVs  transfer  of  insurance. 
Where  an  agent  employed  to  procure  fire  insurance  receives  notice 
from  one  of  the  companies  carrying  the  risk  to  cancel  its  policy, 
and  without  notice  to  the  insured  transfers  the  insurance  to  an- 
other company,  if  the  insured,  after  the  loss  and  being  informed 
of  the  facts,  elects  to  accept  the  new  policy  and  surrenders  the 
old  one  he  cannot  hold  the  former  company  liable,  even  though  the 
other  companies,  in  adjusting  the  loss,  treated  the  former  policy 
as  subsisting  in  figuring  the  total  insurance. 

Larsen  v.  Thuringia  American  Ins.  Co,  108  111.  App.  420,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  A.  Bishop, 
Judg"e,  presiding. 

BuLKLEY,  Gray  &  More,  (Fred  L.  Divine,  of  coun- 
sel,) for  appellant. 

Lackner,  Butz  &  Miller,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judg'ment  of  the  Appellate 
Court  for  the  First  District  affirming  a  judgment  of  the 
circuit  court  of  Cook  county  for  costs  in  favor  of  appel- 
lee, in  a  suit  brought  by  appellant  against  appellee,  in 
an  action  of  assumpsit  on  an  insurance   j^olicy.     The 
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cause  is  here  upon  a  certificate  of  importance.  Trial 
was  had  before  a  jury  in  the  court  below,  and  at  the  close 
of  the  evidence  the  court  directed  the  jury  to  find  the 
issues  for  the  defendant,  which  was  done  and  judgment 
for  costs  entered  upon  the  verdict.  No  other  instructions 
were  offered,  and  no  questions  of  law  are  raised  except 
as  to  the  propriety  of  the  court  giving  the  instruction 
directing  a  verdict. 

Appellant  is  a  machinist  doing  business  in  the  city  of 
Chicago  and  owning  a  machine  shop  on  Market  street, 
in  that  city.  One  N.  J.  Bennett  was  an  insurance  agent 
and  solicitor,  who  sought  and  received  business  not  only 
for  companies  that  he  represented,  but  procured  insur- 
ance in  companies  that  he  did  not  represent.  On  the  19th 
day  of  January,  1899,^  appellant  called  upon  Mr.  Bennett 
and  directed  him  to  write,  or  have  written,  $2500  insur- 
ance upon  his  (appellant's)  machine  shop.  Appellant  did 
not  direct  what  companies  the  insurance  should  be  placed 
with,  nor  was  anything  said,  at  the  time,  as  to  the  num- 
ber of  policies,  or  the  amount  of  each,  that  should  be 
written.  The  evidence  discloses  that  Bennett  had  for 
some  time  had  the  insurance  business  of  appellant  and 
was  acquainted  with  him  and  his  building  upon  which 
insurance  was  sought,  and  on  or  abput  the  same  day 
that  the  request  for  the  insurance  was  made,  Bennett 
either  wrote  or  procured  for  and'  delivered  to  appellant 
three  policies:  one  in  the  Merchants'  Insurance  Company 
for  f  1000,  one  in  the  North  German  Insurance  Company 
for  $1000,  and  one  in  appellee  company  for  $500.  On  the 
morning  of  February  23, 1899,  the  property  insured  was 
partially  destroyed  by  fire,  and  by  all  the  companies,  ex- 
cept appellee,  that  were  interested  the  loss  was  adjusted 
at  $1981.80,  and  the  amount  of  the  loss  is  not  questioned 
by  appellee.  Of  the  loss  $360.33  was  not  paid,  and  for 
that  this  suit  was  brought. 

The  only  question  is  as  to  the  liability  of  ajipellee 
under  the  policy  issued  by  it.     The  policy  xoutained  a 


168      Larsen  v.  Thuringia  American  Ins.  Co.    t20S  IlL 

condition  or  jprovision  for  cancellation,  by  the  terms  of 
which  it  might  be  canceled  at  any  time  at  the  request 
of  the  insured,  or  by  the  company,  by  giving  five  days' 
notice  of  such  cancellation.  If  canceled  by  the  company 
upon  notice,  the  company  was  only  to  have  the  pro  rata 
premium  for  the  time  it  carried  the  risk. 

On  the  21st  day  of  February,  Bennett,  the  agent,  re- 
ceived from  appellee  a  notice  that  it  had  elected  to  can- 
cel its  policy,  and  that  the  holder  would  be  allowed  until 
the  21st  day  of  February,  1899,  at  twelve  o'clock,  to  re- 
place the  insurance  elsewhere.  Upon  receipt  of  this  no- 
tice, Bennett,  the  agent,  re-placed  the  insurance  to  the 
amount  of  |500,  being  the  same  amount  as  appellee !s 
policy,  in  the  North  British  and  Mercantile  Insurance 
Company,  paying  the  premium  therefor  out  of  the  re- 
bate from  the  Thuringia  policy,  as  the  evidence  tends  to 
show,  or,  at  all  events,  without  charging  any  premium 
to  appellant.  The  policy  in  the  North  British  and  Mer- 
cantile Company  was  kept  by  Bennett  until  after  the  fire, 
as  he  did  not  see  appellant  from  the  time  he  received  the 
notice  until  the  day  of  and  after  the  fire.  At  their  first 
meeting  after  the  fire  Bennett  told  appellant  of  receiving 
the  notice  from  appellee  and  of  the  cancellation  of  its  pol- 
icy, and  that  he,  Bennett,  had  placed  the  insurance  with 
the  North  British  and  Mercantile  Company,  and  appel- 
lant testifies  that  he  then  said  it  didn't  make  any  differ- 
ence to  him,  just  so  he  got  his  12500  of  insurance.  After 
the  fire  appellant  engaged  the  firm  of  Peckham,  Flagg 
&  Peckham,  who  were  insurance  adjusters,  to  represent 
him  in  the  matter  of  his  policies,  and  Mr.  Luther  N. 
Flagg,  of  said  firm,  did  take  charge  of  appellant's  poli- 
cies and  represented  him.  After  Flagg  had  received  the 
policies  of  appellant,  and  before  the  adjustment,  they 
together  met  Bennett,  who  explained  to  both  Flagg  and 
appellant  the  transaction  of  the  cancellation  of  the  pol- 
icy issued  by  appellee  and  of  the  re-placing  of  that  insur- 
ance in  the  North  British  and  Mercantile  Company,  and 
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thereupon  requested  that  appellant  deliver  up  to  him, 
Bennett,  the  policy  issued  by  appellee  and  receive  in  lieu 
thereof  the  one  issued  by  the  North  British  and  Mer- 
cantile Company,  to  which  appellant  assented  and  which 
was  done.  After  receiving  this  policy,  Plagg,  represent- 
ing appellant,  and  adjusters  representing  the  Merchants, 
the  North  German  and  the  North  British  and  Mercantile 
Insurance  Companies,  met  and  agreed  that  the  extent  of 
appellant's  loss  was  $1981.80,  as  above  stated,  but  it  there 
appeared  that  each  of  the  policies  there  represented  con- 
tained the  provision :  "This  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of  any  loss  on 
the  described  property,  or  for  loss  by  and  expense  of  re- 
moval from  premises  endangered  by  fire,  than  the  amount 
hereby  insured  shall  bear  to  the  whole  insurance,  whether 
valid  or  not,  or  by  solvent  or  insolvent  insurers,  covering 
such  property."  Those  companies  represented  at  the  ad- 
justment insisted  that  at  the  time  of  the  fire  appellee's 
policy  was  still  a  subsisting  policy,  and  that  the  above 
provision  of  their  policies  (and  there  was  the  same  pro- 
vision in  appellee's  policy)  was  broad  enough  to  require 
that  in  prorating  the  loss  among  the  companies  the  pol- 
icy held  by  appellee  must  be  taken  into  consideration 
and  the  basis  of  the  insurance  fixed  at  $3000  instead  of 
$2500.  To  this  contention  appellant  assented,  and  the 
proportion  that  it  was  agreed  between  appellant  and 
the  adjusters  that  should  be  charged  to  appellee's  policy 
was  $360.33.  As  we  have  said,  appellee  was  not  repre- 
sented at  the  adjustment  and  did  not  agree  to  the  basis 
fixed  there. 

The  facts  as  above  set  forth  are  undisputed,  and  the 
only  question  remaining  is  as  to  the  liability  of  appellee 
under  them. 

The  appellee  contends  that  it  is  not  liable  upon  two 
grounds:  First,  that  appellant  could  and  did  ratify  the 
acts  of  Bennett  after  being  fully  informed  as  to  them; 
and  secondly,  that  if  Bennett  was  not  the  agent  of  ap- 
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pellant,  but  was  the  agent  of  appellee,  and  by  its  direc- 
tion canceled  its  policy  and  procured  other  insurance  in 
the  place  of  it,  appellant  was  fully  and  fairly  informed 
as  to  the  entire  transaction,  and  he  was  put  to  his  elec- 
tion whether  he  would  rely  upon  the  policy  issued  by 
appellee  or  whether  he  would  take  the  policy  issued  by 
the  North  British  and  Mercantile  Company  in  lieu  there- 
of, and  that  he  did  elect  to  and  did  receive  the  latter 
policy,  and  the  evidence  shows,  and  it  is  undisputed, 
that  appellant  received  from  the  North  British  and  Mer- 
cantile Company  the  proportion  of  the  loss  that  it  was 
ag-reed  at  the  adjustment  should  be  paid  by  it.  Appel- 
lant's contention  is,  that  Bennett  was  not  his  ag^ent  for 
the  purpose  of  canceling"  or  consenting"  to  the  cancella- 
tion of  appellee's  policy,  and  did  not  represent  him  when 
he  re-placed  the  insurance  covered  by  appellee's  policy 
in  the  policy  of  the  North  British  and  Mercantile  Com- 
pany, and  that  as  he  had  no  knowledge  of  the  transac- 
tion until  after  the  fire  and  the  loss  had  been  incurred, 
it  did  not  lie  in  his  power  then  to  ratify  any  agreement 
by  which  appellee  would  be  released  from  a  liability  that 
had  become  fixed  and  substitute  another  therefor,  and 
that  appellant  received  no  consideration  for  such  agree- 
ment, if  it  was  made.  It  is  not  claimed  by  appellant  that 
he  was  at  any  time  to  have  more  than  $2500  insurance 
upon  his  property.  The  North  British  and  Mercantile 
Company  at  no  time  denied  its  liability,  but  acknowl- 
edg-ed  the  same  and  paid  according  to  the  adjustment. 

We  can  see  no  reason,  and  none  has  been  pointed  out, 
why  appellant  could  not  ratify  the  acts  of  Bennett,  if 
they  were  not  authorized  at  the  time  they  were  done, 
if  he  was  fully  and  fairly  informed  as  to  such  acts,  and 
why  such  ratification  would  not  and  ought  not  to  be 
binding  upon  him.  The  general  rule  seems  to  be,  that 
one  may  ratify  that  which  is  done  by  another  if  he  could 
have  himself  done  the  sjime  thing  in  the  first  instance. 
(1  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1184;  Zottman  v. 
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SanFrandsco,  20  Cal.  96;  81  Am.  Dec.  96.)  It  is  said  that 
"ratification,  as  it  relates  to  the  law  of  agency,  is  the 
express  or  implied  adoption  of  the  acts  of  another  by 
one  for  whom  the  other  assumes  to  be  acting",  but  with- 
out authority;  and  thi^  results  as  effectually  to  establish 
the  duties,  rights  and  liabilities  of  an  agency  as  if  the 
acts  ratified  had  been  fully  authorized  in  the  beginning." 
(1  Am,  &  Eng.  Ency.  of  Law,— 2d  ed.— 1181.) 

Appellant  does  not  contend  that  he  was  not  fully  ad- 
vised as  to  all  the  facts  relating  to  the  cancellation  of 
appellee's  policy  and  the  issuance  of  the  policy  to  re- 
place the  same,  which  was  received  by  him,  but  counsel 
now  urge  that  he  would  not  have  accepted"  the  same  had 
he  known  that  in  the  adjustment  of  his  loss  appellee's 
policy  must  be  taken  into  account  in  determining  the 
whole  amount  of  insurance.  We  are  not  called  upon  to 
determine  whether,  as  a  matter  of  law,  the  insurance 
companies  at  that  adjustment  had  the  right  to  make  the 
insigtence  that  the  insurance  should  be  prorated  upon 
the  basis  of  13000  insurance  instead  of  $2500.  If  they 
did  have'that  right,  it  was  not  due  to  any  newly  discov- 
ered or  undisclosed  fact  between  Bennett  and  appellant 
at  the  time  appellant  accepted  the  policy  in  the  North 
British  and  Mercantile  Company  and  surrendered  the 
policy  issued  by  appellee,  because  all  the  policies  that 
appellant  had,  including  that  of  appellee  and  the  one 
that  he  received  in  lieu  thereof,  contained  the  provision 
relied  upon  by  the  adjusters  for  the  other  companies, 
and  their  right  to  such  insistence  and  the  duty  of  appel- 
lant to  yield  to  the  same  in  the  adjustment  of  his  loss 
was  a  question  of  law,  and  not  a  question  of  fact. 

It  is  a  familiar  principle  that  though  one  may  be 
entitled  to  be  invested  with  all  the  facts  pertaining  to  a 
transaction  before  he  can  be  bound,  it  is  not  incumbent 
on  the  part  of  those  who  claim  he  is  so  bound  to  explain 
to  him  the  legal  effect  of  the  transaction,  and  certainly 
not  of  other  transactions  ancillary  thereto  and  growing 
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out  of  and  arising  from  the  subject  matter  thereof.  With- 
out the  agreement  of  the  appellant  to  accept  the  North 
British  and  Mercantile  Company's  policy  in  lieu  of  the 
policy  held  from  appellee,  it  may  be  well  doubted  if 
appellee's  liability  would  have  been  released  or  affected 
by  anything  that  had  transpired  up  to  that  time,  and, 
also,  without  the  surrender  of  appellee's  policy  by  ap- 
pellant as  a  condition  and  consideration  for  the  receiv- 
ing of  the  policy  of  the  North  British  and  Mercantile 
Company  it  may  well  be  doubted  if  that  company  could 
have  been  held  liable  for  any  part  of  the  loss;  but  it 
would  seem  that  when  appellant  was  fully  advised  as 
to  the  transaction  and  assented  thereto,  and  delivered 
up  his  policy  in  the  appellee  company  and  received  the 
policy  in  the  North  British  and  Mercantile  Company, 
and  received  payment  on  that  policy  according  to  his 
agreement  with  the  adjusters,  it  cannot  lie  in  him  now 
to  say  that  there  was  no  consideration  for  the  surren- 
der of  the  policy  issued  by  appellee  and  that  appellee  is 
not  relieved  from  liability  by  that  transaction. 

Counsel  for  appellant  urge  that  the  case  of  Hartford 
Fire  Ins.  Co.  v.  McKenziCf  70  111.  App.  615,  is  in  point,  and 
in  effect  holds  that  under  the  circumstances  of  this  case 
there  could  be  no  ratification  of  the  acts  of  Bennett,  the 
agent.  We  are  unable  to  adopt  the  view  of  that  case  as 
urged  by  appellant.  There  the  notice  of  cancellation 
was,  as  here,  given  to  the  agent,  and  the  agent  started 
to  write,  or  began  to  write,  a  policy  in  the  Hartford  com- 
pany on  the  same  property.  He  did  not,  however,  do 
so,  but  he  did  go  through  the  process  of  making  charges 
on  his  books  against  the  insured  for  the  new  policy  and 
credited  the  insurance  company  with  the  same.  Before 
the  policy  was  issued  and  before  the  insured  had  any 
knowledge  of  such  policy  his  property  was  destroyed, 
and  he  elected  to  surrender  or  agreed  to  the  cancellation 
of  the  first  policy  and  the  acceptance  of  the  second,  but 
the  Hartford  company,  whose  policy  was  the  second,  de- 
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nied  liability;  denied  the  authority  of  its  agent  to  take 
the  risk,  which  was  extra-hazardous  and  had  been  re- 
fused  by  several  companies,  without  its  knowledge,  and 
denied  liability  upon  the  further  ground  that  its  policy 
provided  that  it  should  be  void  if  there  was  any  other 
insurance,  and  it  was  held  in  that  case  that  as  the  first 
policy  was  not  released  at  the  time  of  the  loss  or  the 
cancellation  consented  to  by  the  insured,  it  was  subsist- 
ing insurance  and  avoided  the  Hartford  policy. 

We  regard  the  case  of  Amfeld  d  Son  v.  Assurance  Co. 
172  Pa.  St.  605,  as  very  similar  in  its  facts  to  the  facts 
of  the  case  at  bar,  and  the  reasoning  of  that  case  very 
cogent  and  in  support  of  the  views  we  entertain. 

We  think  upon  both  grounds,  that  of  ratification  and 
election,  under  the  facts  disclosed  by  this  record,  clppel- 
lant  was  bound  by  the  bargain  he  had  advisedly  made, 
and  that  the  judgments  of  the  circuit  and  Appellate 
Courts  are  right,  and  the  judgment  of  the  Appellate  Court 

Judgment  affirmed. 


Joseph  T.  Miller  et  al. 

V. 

Chalkly  John. 

Opinion  filed  February  17^  1904. 


1.  Evidence — declaration  by  one  alleged  conspirator  may  be  proven 
against  ike  others.  Where  evidence  tending  to  prove  a  conspiracy 
between  the  defendants  to  cheat  and  defraud  plaintiff  has  been 
adduced,  representations  to  the  plaintiff  made  by  one  of  the  de- 
fendants in  the  absence  of  the  others  may  be  proved,  since  each  is 
responsible  for  the  false  representations  of  the  others  within  the 
scope  of  the  conspiracy. 

2.  Same — conspiracy  to  defraud  may  be  proven  by  drcum^stances.  A 
conspiracy  between  the  defendants  to  defraud  the  plaintiff  of  his 
land  may  be  proven  by  facts  and  circumstances  surrounding*  the 
parties  at  the  time  of  the  transaction  or  trade. 

3.  Fraud— €^ect  where  party  makes  reckless  statements  about  a  matter 
he  is  ignorant  of.    One  who  recklessly  makes  false  representations 
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of  a  matter  about  which  he  has  no  knowledge,  with  the  fraudulent 
purpose  of  inducing  another  to  rely  upon  such  statements  and  do 
an  act  to  the  prejudice  of  such  person,  who  does  rely  upon  the  rep- 
resentations and  acts  to  his  injury,  is  liable  in  damages. 

4.  Same— h*oWZ%  of  paiiy  who  aids  in  corhmiUing  fraud.  All  per- 
sons who  aid  or  advise  in  the  commission  of  a  fraudulent  act  by 
another,  or  who  approve  of  it  after  it  Is  done,  for  their  benefit,  are 
liable  in  the  same  manner  as  they  would  be  had  they  themselves 
performed  the  same  act. 

5.  Instructions— to?i€n  insti-uction  as  to  preponderance  ofevidenoe  is 
not  improper.  An  instruction  is  not  improper  which  advises  the  jury 
as  to  the  elements  they  might  consider  in  determining  the  pre- 
ponderance of  the  evidence,  and,  after  enumerating  such  elements, 
directs  that  they  shall  determine  the  preponderance  from  all  the 
evidence,  facts  and  circumstances  shown  on  the  trial. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ;^-heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  W.  H.  Gest,  Judge, 
presiding. 

C.  L.  &  C.  E.  Sheldon,  and  J.  E.  McPherran,  for  ap- 
pellants. 

C.  C.  Johnson,  and  C.  C.  McMahon,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  appellee,  Chalkly  John,  brought  an  action  for 
fraud  and  deceit  against  the  three  appellants,  Joseph  T. 
Miller,  Prank  P.  Stabler  and  Frank  W.  Walzer,  in  the 
circuit  court  of  Whiteside  county.  Upon  a  trial  by  jury 
all  the  defendants  were  found  guilty  and  the  plaintiff's 
damages  assessed  at  15440.  Upon  the  argument  of  a  mo- 
tion for  new  trial,  at  the  suggestion  of  the  trial  court, 
f940  was  remitted  and  judgment  entered  for  $4500.  On 
appeal  to  the  Appellate  Court  for  the  Second  District 
that  judgment  has  been  affirmed,  and  appellants  again 
appeal. 

The  original  count  of  the  declaration  alleges  that 
the  plaintiff  owned  one  hundred  and  sixty  acres  of  land 
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in  Whiteside  county,  known  as  the  Jordan  farm,  of  the 
value  of  180  per  acre,  and  also,  one  hundred  and  sixty 
acres  in  the  State  of  Kansas,  worth  %1  per  acre,  all  of 
which  he  was  induced  by  the  defendants,  by  false  and 
fraudulent  representations,  to  exchange  and  trade  for 
three  hundred  and  twenty  acres  in  Barren  county.  Wis- 
cousin.  The  false  and  fraudulent  statements  are  charged 
to  be,  that  the  Wisconsin  land  belonged  to  an  estate  to 
which  there  were  a  large  number  of  heirs;  that  the  own- 
ers could  not  agree  because  each  one  wanted  this  partic- 
ular tract;  that  the  rest  of  the  estate  had  been  divided, 
and  that  the  owners  had  agreed  to  sell  this  to  an  out- 
side party  in  order  to  make  it  satisfactory,  and  that  it 
could  be  had  at  a  great  bargain;  that  there  was  a  good 
log  house  and  a  good  log  barn  on  the  land;  that  it  was  all 
fenced;  that  about  forty  or  fifty  acres  were  cleared  and 
seeded  down  in  timothy,  and  the  balance  was  covered 
with  good  timber,  such  as  would  make  good  lumber;  that 
the  part  north  of  the  cleared  land  would  make  eight 
hundred  or  nine  hundred  cords  of  wood,  worth  $5  per 
cord  in  that  locality;  that  the  owners  had  been  offered 
$1600  for  the  timber  on  the  stump  on  that  part  north 
of  the  cleared  land;  that  the  owners  asked  $8000  for  the 
three  hundred  and  twenty  acres,  and  the  land  was  cheap 
at  $25  per  acre;  that  the  land  lay  as  nice  as  his  Jordan 
farm  and  was  not  broken  or  stony,  and  that  if  the  own- 
ers would  trade  it  to  him  for  his  Jordan  farm  he  would 
have  the  best  of  the  bargain.  It  is  also  averred  that  the 
plaintiff,  not  having  seen  the  Wisconsin  land,  but  rely- 
ing and  confiding  in  the  statements  and  representations 
of  the  defendants,  bargained  with  them  to  exchange  his 
Jordan  farm  and  his  Kansas  one  hundred  and  sixty  acres 
for  the  Wisconsin  land,  and  executed  deeds  to  the  de- 
fendants for  the  same.  All  of  the  representations  of  the 
defendants  respecting  the  Wisconsin  land  are  charged 
to  be  false,  made  knowingly  and  willfully,  for  the  pur- 
pose of  misleading,  deceiving  and  defrauding  plaintiff^ 
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and  that  the  Wisconsin  land  was  of  little  or  no  value, 
by  means  whereof  the  plaintiff  is  damag'ed  to  the  amount 
of  fSCMX).  The  second  count  is  substantially  the  same  as 
the  first,  except  that  it  charg^es  that  "defendants,  combin- 
ing and  confederating,  then  and  there  represented  to  the 
plaintiff,  and  so  promised  and  a^eed  with  the  plaintiff, 
that  they,  the  defendants,  would,  as  the  plaintiff's  agents, 
trade  and  exchang'e  for  the  plaintiff  his  said  farm  for 
other  farm  lands  of  greater  value,  consisting  of  three 
hundred  and  twenty  acres  of  land  in  the  State  of  Wiscon- 
sin," and  then  and  there  falsely  and  fraudulently  made 
the  representations  in  substance  set  out  in  the  first  count 
of  the  declaration.  A  general  demurrer  was  filed  to  the 
original  count  and  overruled.  Afterwards  a  similar  de- 
murrer was  filed  to  the  second  count,  which  was  also 
overruled,  and  the  defendants  thereupon  filed  a  plea  of 
not  guilty  and  the  case  proceeded  to  trial. 

The  Appellate  Court,  after  stating  the  issues  as  above, 
in  the  .discussion  of  the  question  whether  the  evidence 
supported  the  verdict  of  the  jury,  set  forth  in  extenso  the 
facts,  but  it  will  not  be  necessary  to  repeat  the  facts 
thus  stated  in  this  opinion. 

The  testimony  produced  upon  the  trial  is  voluminous 
and  more  or  less  conflicting,  but  it  at  least  fairly  tends 
to  establish  the  allegations  of  the  declaration,  and  in 
view  of  the  judgment  of  affirmance  in  the  Appellate  Court 
must,  for  the  purposes  of  our  decision,  be  accepted  as 
sustaining  plaintiff's  cause  of  action. 

The  first  assigned  error  of  law  urged  as  a  ground  of 
reversal  is,  that  the  two  counts  of  the  declaration  are 
misjoined,  being  inconsistent  with  each  other,  and  the 
measure  of  damages  being  different  on  the  allegations 
of  each  of  them.  The  contention  is  based  on  the  as- 
sumption that  the  second  count  is  a  count  on  a  contract 
of  agency  or  in  assumpsit.  This  is  a  misapprehension. 
Both  counts  are  in  tort  and  seek  to  recover  damages  for 
fraud  and  deceit.     The  Appellate  Court  in  its  opinion 
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properly  disposes  of  the  question  on  the  authorities  cited 
by  it. 

It  is  also  insisted  by  appellants  that  the  trial  court 
erred  in  permitting"  counsel  for  the  appellee,  in  his  open- 
ings to  the  jury,  to  state  that  the  defendant  Walzer  had 
cheated  and  swindled  John  in  a  former  Kansas  land  deal. 
Upon  the  objection  made  by  counsel  for  the  defendants, 
the  court  stated  that  it  could  riot  then  determine  whether 
such  evidence  would  be  admissible  or  not,  and  told  the 
jury  that  they  should  bear  in  miud  that  statements  of 
counsel  were  not  evidence  for  their  consideration,  and 
that  the  case  was  to  be  tried  upon  the  evidence  admitted 
by  the  court,  and  nothing  else.  In  opening  statements 
by  counsel  to  juries  the  trial  court  is  necessarily  com- 
pelled to  rely  largely  upon  the  integrity  and  fairness  of 
the  attorney,  it  being  impossible  for  it  to  know  in  ad- 
vance what  testimony  will  or  will  not  become  pertinent 
and  competent  upon  the  trial.  The  court  could  at  that 
stage  of  the  trial  do  no  more  than  it  did, — that  is,  warn 
the  jury  not  to  accept  the  statement  as  evidence.  From 
an  examination  of  the  record  we  are  further  of  the  opin- 
ion that  the  statement  was  in  no  sense  improper,  but  was 
justified  by  the  subsequently  developed  facts  in  the  case. 

The  ruling  of  the  trial  court  on  the  admission  of 
evidence  is  next  assigned  and  urged  as  reversible  error. 
There  are  several  objections,  but  they  all  involve  the 
same  legal  principle  and  may  therefore  be  considered 
together.  The  plaintiff  was  permitted  to  detail  a  con- 
versation between  himself  and  Walzer  in  the  absence 
of  the  other  defendants,  in  which  Walzer  made  certain 
statements  relative  to  the  Wisconsin  land,  which  were  to 
the  effect  that  plaintiff  had  been  cheated  in  the  Kan- 
sas land  deal  and  he  wanted  to  make  it  up  to  him  in  the 
trade  then  being  negotiated;  also  a  conversation  between 
himself.  Miller  and  Walzer  when  Stabler  was  not  pres- 
ent. Testimony  was  also  admitted,  over  the  defendants' 
objection,  as  to  the  amount  paid  one  Prock  for  his  ser- 
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vices  in  Wisconsin  by  Miller  and  Stabler,  and  concerning 
the  conveyance  of  the  Jordan  farm  by  Pettis  to  Stabler 
and  Miller,  his  quit-claim  deed  to  them,  and  their  con- 
veyance afterwards  to  one  Newman,  together  with  the 
facts  and  circumstances  attending  the  sale  to  Newman. 
Appellants  claim  that  this  evidence  was  incompetent 
and  tended  to  prejudice  the  jury  against  them.  The 
theory  of  plaintiff's  case  is  that  the  defendants  had  en- 
tered into  a  conspiracy  to  cheat  and  defraud  him.  Such 
a  conspiracy  might  be  proved  by  the  facts  and  circum- 
stances surrounding  the  parties  to  the  transaction  or 
trade,  and  after  the  introduction  of  competent  testimony 
tending  to  prove  it,  each  of  the  parties  connected  there- 
with would  become  responsible,  not  only  for  his  own 
acts  and  words,  but  for  those  of  each  of  the  parties  with 
whom  he  acted.  The  rule  is,  that  in  order  to  render  one 
responsible  for  a  false  representation  it  is  not  necessary 
that  he  should  have  made  the  representation  himself. 
If  a  person  authorizes  or  causes  a  representation  to  be 
made,  he  is  as  fully  responsible  as  if  he  made  it  himself, 
and  if  two  or  more  persons  act  in  concert  or  conspire  to 
commit  a  fraud  upon  another,  each  is  responsible  for  the 
false  and  fraudulent  representations  of  the  others  with- 
in the  scoi)e  of  the  conspiracy.  (14  Am.  &  Eng.  Ency. 
of  Law, — 2d  ed. — 155,  and  authorities  in  note  6.)  The 
evidence  as  to  the  amount  paid  Prock,  and  that  con- 
cerning the  sale  and  conveyance  of  the  Jordan  farm  to 
Miller  and  Stabler  and  by  them  to  Newman,  were  cir- 
cumstances competent  to  be  shown  as  tending  to  estab- 
lish the  conspiracy,  and  conversations  between  either  of 
them  and  the  plaintilT,  even  in  the  absence  of  the  others, 
were  competent«and  binding  upon  all  of  them.  The  trial 
court  committed  no  error  in  admitting  the  several  items 
of  evidence  objected  to. 

It  is  again  insisted  that  the  trial  court  erred  in  giving 
the  first,  fifth,  seventh,  eighth  and  eleventh  instructions 
on  behalf  of  the  i)laintiff.  It  is  said  the  first  told  the  jury 
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that  they  should  allow  such  damages  to,  the  plaintiff 
as  they  thought  him  entitled  to,  without  any  reference 
to  the  evidence,  and  that  in  assessing  the  damages  they 
should  confine  themselves  to  the  difference  in  value  be- 
tween the  Wisconsin  land  at  the  time  of  the  exchange  or 
trade  and  the  value  at  that  time,  if  it  had  been  as  rep- 
resented by  the  defendants.  We  do  not  think  this  is  a 
fair  interpretation  of  the  instruction.  As  a  matter  of 
fact,  this  instruction,  which  is  numbered  1  in  the  record, 
was  the  second  instruction  given  by  the  court  for  plain- 
tiff and  expressly  refers  to  the  one  which  just  precedes 
it.  The  two  instructions,  read  together,  stated  the  law 
correctly.  The  so-called  first  was  in  no  sense,  when  con- 
sidered with  the  preceding  one,  capable  of  the  construc- 
tion sought  to  be  placed  upon  it. 

It  is  insisted  that  the  fifth,  seventh  and  eighth  should 
have  been  refused,  on  the  ground  that  there  was  no  evi- 
dence before  the  jury  upon  which  to  base  them.  The 
fifth  is  to  the  effect  that  if  a  person  recklessly  makes 
false  representations  of  a  matter  about  which  he  has  no 
knowledge,  for  the  fraudulent  purpose  of  inducing  an- 
other to  rely  upon  his  statements  and  to  make  a  contract 
or  to  do  an  act  to  the  prejudice  of  such  person  who  does 
rely  and  act  upon  such  representations,  suffering  injury 
thereby,  the  party  making  the  representation  is  legally 
liable.  The  seventh  informed  the  jury  that  although 
Stabler  was  not  present  when  any  of  the  false  represen- 
tations were  made  to  plaintiff,  if  they  were  made,  or  did 
not  himself  make  such  statements,  but  knew  that  they 
had  been  made  and  assisted  in  the  transaction  or  ap- 
proved the  same,  he  would  be  equally  chargeable  with 
the  other  defendants.  The  eighth  told  the  jury  that  all 
who  aid,  command,  advise  or  assist  in  the  commission  of 
a  wrongful  act  by  another,  or  who  approve  of  it  after  it 
is  done,  if  done  for  their  benefit,  are  liable  in  the  same 
manner  as  they  would  be  if  they  had  done  the  same 
wrongful  act  themselves.    We  are  of  the  opinion  that 
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each  of  these  instructions  not  only  laid  down  correct 
principles  of  law  applicable  to  this  case,  but  that  there 
is  sufficient  evidence  in  the  record  upon  which  to  base 
them.   There  was  no  error  in  giving  them. 

The  eleventh  instruction  given  on  behalf  of  the  plain- 
tiff simply  advised  the  jury  as  to  the  elements  which 
they  might  take  into  consideration  in  determining  the 
preponderance  of  the  evidence,  and  after  enumerating 
those  elements,  directed  that  from  all  the  evidence,  facts 
and  circumstances  shown  on  the  trial  they  should  deter- 
mine on  which  side  is  the  preponderance.  We  are  unable 
to  see  any  substantial  objection  to  it.  It  has  frequently 
been  approved,  in  substance,  at  least,  by  this  court. 

Complaint  is  also  made  of  the  refusal  of  the  trial 
court  to  give  the  ninth,  tenth,  eleventh,  twelfth  and  four- 
teenth instructions  asked  on  behalf  of  the  defendants,  but 
no  special  reasons  are  pointed  out  why  they,  or  either  of 
them,  should  have  been  given,  and  on  a  consideration 
of  the  whole  record  we  think  the  trial  court  sufficiently 
and  properly  instructed  the  jury  as  to  the  law  of  the 
case  by  the  instructions  given,  and  committed  no  error 
in  refusing  the  five  above  mentioned. 

That  plaintiff  below  was  outrageously  overreached 
in  the  transaction  between  himself  and  these  parties  ad- 
mits of  no  doubt.  Whether  he  was  guilty  of  such  omis- 
sion of  duty  to  protect  himself,  and  whether  the  false 
and  fraudulent  representations  were  made  in  such  man- 
ner as  to  make  all  three  of  the  defendants  jointly  liable, 
were  questions  of  fact  depending  upon  conflicting  testi- 
mony, and  they  having  been  settled  adversely  to  the  ap- 
pellants by  the  trial  and  Appellate  Courts,  there  is  no 
substantial  merit  in  the  grounds  of  reversal  here  urged. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Henry  Brueggemann 

v. 

•  

Anthony  W.  Young. 

Opinion  filed  February  17 ^  1904—Behearing  denied  April  7, 1904, 

1.  Courts — act  of  1901^  relating  to  city  courts^  construed.  The  term 
"civil  cases,"  used  in  section  1  of  the  act  In  relation  to  city  courts, 
(Laws  of  1901,  p.  136,)  includes  only  law  and  equity  cases  as  the 
same  were  known  to  the  common  law,  and  such  as  have  since  been 
provided  for  by  statute,  of  the  same  nature,  in  which  personal  or 
property  rig^hts  are  involved. 

2.  Same — city  court  has  no  jurisdiction  of  contest  of  election  of  mayor. 
The  circuit  court,  and  not  the  city  court,  has  jurisdiction  of  a  pro- 
ceeding to  contest  the  election  of  mayor  of  the  city,  notwithstand- 
ing^ the  provision  of  the  act  of  1901  conferring"  upon  city  courts, 
within  territorial  limits,  concurrent  jurisdiction  with  circuit  courts 
in  "all  civil  cases.**  (Hercules  Iron  Works  v.  Elgin ^  Joliet  and  Eastern 
Bailtpay  Co.  141  111.  491,  distinguished.) 

3.  Elections — contest  of  election  is  not  a  "case"  at  law  or  in  equity. 
A  proceeding  to  contest  an  election  is  not  an  action  at  law  or  in 
equity,  and  is  not  within  the  meaning  of  the  term  "all  civil  cases," 
used  in  the  act  of  1901,  fixing  jurisdiction  of  city  courts. 

Appeal  from  the  City  Court  of  Alton;  the  Hon.  J.  B. 
Vaughn,  Judge,  presiding. 

An  election  was  held  on  April  21, 1903,  and  the  appel- 
lant, upon  the  canvass  of  the  vote  by  the  city  council, 
was  held  to  have  been  duly  elected  mayor  of  the  city  of 
Alton,  and  qualified  as  such.  The  appellee,  who  had  been 
mayor  for  the  preceding  term,  was  a  candidate  for  re- 
election, and  upon  the  appellant  being  sworn  into  office 
filed  his  petition  in  the  city  court  of  the  city  of  Alton 
to  contest  the  election  of  the  appellant.  The  appellant 
made  a  motion  to  dismiss  the  petition,  on  the  ground 
that  the  city  court  was  without  jurisdiction  to  entertain 
said  petition  and  to  hear  and  determine  said  election 
contest.  The  court  overruled  the  motion,  whereupon  the 
appellant  filed  an  answer.  A  trial  was  had,  which  re- 
sulted in  a  finding  and  judgment  against  the  appellant, 
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and  he  has  brought  the  record  to  this  court  for  review 
by  appeal,  and  has  assif*^ned  as  error  the  action  of  the 
court  in  overruling  his  motion  to  dismiss  the  petition 
filed  by  appellee  for  want  of  jurisdiction,  and  in  hold- 
ing the  court  had  jurisdiction  to  hear  and  determine  said 
election  contest.  Other  assignments  of  error  have  been 
made  upon  the  record,  but  from  the  view  entertained  by 
the  court  upon  the  question  of  jurisdiction  that  question 
alone  will  be  considered. 

Burton  &  Wheeler,  Dunnegan  &  Leverett,  David 
E.  Ke'epe,  and  Levi  Davis,  for  appellant. 

B.  H.  Canby,  and  J.  V.  E.  Marsh,  (John  J.  Brenholt, 
B.  J.  O'Neil,  and  E.  C.  Haagen,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  circuit  courts  of  this  State,  by  the  act  of  1895 
amending  section  97  of  chapter  46,  entitled  "Elections,'* 
(2  Starr  &  Cur.  Stat.— 2d  ed.— sec.  97,  p.  1661,)  are  given 
jurisdiction  to  hear  and  determine  contests  of  the  elec- 
tion of  mayors  of  cities.  The  section  of  the  statute,  as 
amended,  conferring  such  jurisdiction,  reads  as  follows: 
"The  circuit  courts  in  the  respective  counties,  and  in  Cook 
county  the  superior  court  also,  may  hear  and  determine 
contests  of  the  election  of  judges  of  the  county  courts, 
mayors  of  cities,  presidents  of  county  boards,  presidents 
of  villages,  in  reference  to  the  removal  of  county  seats 
and  in  reference  to  any  other  subject  which  may  be  sub- 
mitted to  the  vote  of  the  people  of  the  county,  and  con- 
current jurisdiction  with  the  county  court  in  all  cases 
mentioned  in  section  ninety-eight  (98).'*  In  King  v.  Jordan, 
198  111.  457,  it  was  held  that  county  courts  were  without 
jurisdiction  to  try  contests  of  the  election  of  the  officers 
named  in  said  section,  and  that  the  trial  of  such  contests, 
by  said  section,  outside  of  Cook  county,  had  been  com- 
mitted exclusively  to  the  jurisdiction  of  the  circuit  courts. 
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By  section  1  of  the  act  of  1901,  (Laws  of  1901,  p.  136,) 
entitled  "An  act  in  relatfon  to  courts  of  record  in  cities," 
it  is  provided  that  the  city  courts  organized  under  said 
act  shall  have  concurrent  jurisdiction  with  the  circuit 
courts  within  the  city  in  which  the  same  may  be  located, 
"in  all  civil  cases  and  in  all  criminal  cases  arising^  in 
said  city,  and  in* appeals  from  justices  of  the  peace  in 
said  city,"  and  it  is  contended  that  city  courts  having 
been  invested  with  concurrent  jurisdiction  with  the  cir- 
cuit courts,  and  jurisdiction  having  been  conferred  upon 
circuit  courts  to  try  contested  elections  of  mayors  of  cit- 
ies, the  city  courts  have  jurisdiction  over  such  contests. 
The  correctness  of  that  contention  depends  upon  whether 
an  election  contest  is  a  "civil  case."  If  the  contest  in- 
stituted by  the  appellee  against  the  appellant  is,  within 
the  meaning  of  the  law,  a  civil  case,  as  the  circuit  courts 
have  jurisdiction  of  such  a  contest  and  the  city  courts 
have  concurrent  jurisdiction  with  the  circuit  courts  in 
all  civil  cases,  it  necessarily  follows  that  the  city  court 
of  the  city  of  Alton  had  jurisdiction  of  said  proceeding 
to  contest  said  election  and  was  authorized  to  hear  and 
determine  said  contest. 

It  has,  however,  been  repeatedly  held  by  this  court 
that  an  election  contest  is  not  a  case.  The  class  of  cases 
mentioned  as  civil  cases  in  the  first  section  of  the  City 
Court  act  clearly  was  intended  to  include  only  law  cases 
and  equity  cases  as  they  were  known  to  the  common  law, 
and  such  other  actions  since  provided  for  by  statute  as 
belong  to  the  same  class  or  are  of  the  same  nature  as 
previously  existing  actions  at  law  or  in  equity  in  which 
personal  or  property  rights  are  involved  and  where  a 
remedy  for  the  recovery  of  property  or  for  damages  oc- 
casioned by  the  infringement  of  a  right  is  given.  The 
contest  of  an  election  is  not  an  action  at  law  or  in  equity, 
and  does  not  belong  to  the  same  class  and  is  not  of  the 
same  nature  as  previously  existing  actions  at  law  or 
in  equity,  and  does  not  fall  within  the  designation  "all 
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civil  cases,"  over  which  concurrent  jurisdiction  is  con- 
ferred upon  the  circuit  and  city  courts.  In  Douglas  v. 
Hutchinson,  183  111.  323,  it  was  held  that  the  circuit  court 
of  Cook  county  did  not  have  jurisdiction  to  try  a  con- 
test of  an  election  for  judg'e  of  the  superior  court  of  said 
county  by  virtue  of  the  original  jurisdiction  conferred 
upon  circuit  courts  by  the  constitution,  which  provides 
circuit  courts  shall  have  jurisdiction  of  "all  cases  in  law 
and  equity"  where  there  was  no  statute  in  force  confer- 
ring jurisdiction  upon  said  courts  in  that  class  of  cases, 
as  it  was  held  an  election  contest  was  not  a  case  in  law 
or  in  equity.  And  in  Moore  v.  Mayfleld,  47  111.  167,  which 
was  a  contest  of  the  election  of  sheriff,  it  was  held  the 
proceeding  was  purely  statutory,  and  was  not  a  "case," 
within  the  meaning*  of  the  constitution.  And  in  People 
V.  Smith,  51  111.  177,  it  was  held  the  contest  of  an  election 
was  purely  statutory,  and  without  the  aid  of  a  statute  it 
could  not  be  brought  before  the  circuit  court.  The  cases 
of  Jennings  v.  Joyce,  116  111.  179,  Kreitz  v.  Behrcnsmeyer, 
125  id.  141,  and  Allerton  v.  Hopkins,  160  id.  448,  are  to  the 
same  effect. 

As  there  was  no  statute  in  force  conferring  jurisdic- 
tion upon  the  city  court  of  Alton  to  hear  and  determine 
a  contest  of  the  election  of  mayor,  and  such  contest  is 
not  a  civil  caso  within  the  meaning  of  the  statute  which 
confers  upon  city  courts  jurisdiction  concurrent  with 
that  of  circuit  courts,  we  are  of  the  opinion  that  the  city 
court  of  Alton  was  without  jurisdiction  to  entertain  the  ' 
petition  of  the  appellee  and  to  hear  and  determine  the 
contest  of  the  election  of  mayop  of  said  city. 

Appellee  relies  upon  the  case  of  Hercules  Iron  Works 
V.  Elgin,  Joliet  ami  Eastern  Railway  Co.  141  111.  491,  as  an 
authority  sustaining  the  position  that  the  city  court  had 
jurisdiction  to  hear  and  determine  said  contest.  In  that 
case  it  was  held  that  the  city  court  of  Aurora  had  juris- 
diction in  proceedings  under  the  Eminent  Domain  act 
arising  within  the  territory  limits  of  said  city. 
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In  the  Douglas  case,  supra,  in  considering  the  original 
jurisdiction  conferred  upon  circuit  courts  by  the  consti- 
tution, it  was  said  (p.  328):  "The  provision  of  the  consti- 
tution conferring  original  jurisdiction  upon  circuit  courts 
includes  the  prosecution  of  every  claim  or  demand  in  a 
court  of  justice  which  was  known,  at  the  adoption  of  the 
constitution,  as  an  action  at  law  or  a  suit  in  chancery. 
It  also  includes  all  actions  since  provided  for,  in  which 
personal  or  property  rights  are  involved,  which  belong 
to  the  same  class  or  are  of  the  same  nature  as  previously 
existing  actions  at  law  or  in  equity.  Such  are  cases 
where  the  legislature  creates  a  new  statutory  remedy 
for  the  recovery  of  property  or  for  damages  occasioned 
by  the  infringement  of  a  right.  There  are  many  special 
statutory  proceedings  which  involve  rights  but  which 
are  not  within  the  terms  of  the  constitution  because  they 
are  not  causes  at  law  or  in  equity.  This  proceeding  has 
never  been  regarded,  under  common  law  or  equity  prac- 
tice, as  a  cause  at  law  or  in  equity,  and  is  not  of  the  same 
nature  as  such  a  cause." 

The  constitution  expressly  provides  that  private 
property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation,  and  that  such  compensation, 
when  not  made  by  the  State,  shall  be  ascertained  by  a 
jury,  as  shall  be  provided  by  law.  The  statute  provid- 
ing the  method  to  be  pursued  in  fixing  the  compensation 
and  damages  to  be  paid  the  owner  before  private  prop- 
erty shall  be  taken  for  public  use  is  clearly  a  remedy  for 
the  recovery  of  damages  occasioned  by  reason  of  the  in- 
fringement of  a  right,  and  falls  within  that  class  of  cases 
covered  by  the  constitution  which  is  pointed  out  in  the 
opinion  in  that  case  as  that  class  of  cases  where  the  leg- 
islature creates  a  remedy  for  the  recovery  for  damages 
occasioned  by  the  infringement  of  a  right,  and  is  a  part 
of  the  original  jurisdiction  conferred  upon  circuit  courts 
by  the  constitution.  The  fact,  therefore,  that  city  courts 
are  held  to  have  jurisdiction  in  proceedings  under  the 
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Eminent  Domain  act  does  not  establish  that  said  courts 
have  jurisdiction  in  cases  of  contested  elections,  as  such 
contests  are  not  actions  at  law  or  suits  in  equity,  and 
do  not  involve  personal  or  property  rights  such  as  have 
heretofore  been  enforced  by  an  action  at  law  or  in  equity, 
and  are  not  for  the  recovery  of  damages  occasioned  by 
the  infringement  of  a  right.  The  distinction  between  a 
condemnation  suit  and  a  proceeding  to  contest  an  elec- 
tion is  plain.  The  one  is  to  recover  a  judgment  for  the 
amount  of  compensation  land  damages  which  the  owner 
of  private  property  has  sustained  by  reason  of  the  taking 
of  his  property  for  a  public  use,  and  may  be  said  to  be 
a  "case"  and  falling  within  the  language  of  the  statute 
"all  civil  cases,"  conferring  concurrent  jurisdiction  upon 
city  and  circuit  courts,  while  the  contest  of  an  election 
IS  a  proceeding  instituted  for  the  purpose  of  determining 
which  of  the  contestants  has  received  the  greater  num- 
ber of  votes  for  a  particular  office.  In  Moore  v.  Mayfield^ 
supra,  it  was  said  the  proceeding  to  contest  an  election 
"is  merely  a  statutory  proceeding  for  re-canvassing  the 
votes  cast  at  an  election,  in  which  the  illegal  votes  may 
be  rejected  and  those  which  are  legal  may  be  counted  an4 
the  result  ascertained;  and  the  finding  of  that  result  is 
not  a  judgment,  in  the  sense  in  which  that  term  is  used 
in  the  law  giving  the  right  to  prosecute  a  writ  of  error, 
nor  is  the  proceeding  by  means  of  which  that  result  is 
reached  a  'case,'  within  the  meaning  of  the  constitution. 
That  term  would  refer  more  properly  to  an  action  at  law 
or  a  suit  in  chancery,  but  this  proceeding  is  neither  one 
nor  the  other." 

The  judgment  of  the  city  court  of  Alton  will  be  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
tions to  dismiss  the  petition. 

Reversed  and  remanded,  with  directions. 
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V. 

The  City  op  Chicago. 

Opinion  filed  Fthruary  i7, 190J^ — Rehearing  denied  April  6, 1904. 

Special  assessments— to^n  court  should  refuse  to  enforce  an  ordi- 
nance, A  paving  ordiDance  which,  if  enforced  as  adopted,  will  im- 
pose a  double  burden  of  taxation  as  to  street  intersections  provided 
for  in  former  ordindnces  under  which  the  work  is  proceeding",  is 
oppressive,  and  the  court  has  no  power  to  hold  it  inoperative  as  to 
such  street  intersections  and  enforce  it  as  to  the  remainder  of  the 
improvement.     (Noonan  v.  People^  183  111.  52,  distinguished.) 

Appeal,  from  the  County  Court  of  Cook  county;  the 
Hon.  Frank  Harry,  Judgfe,  presiding. 

WiLLiSTON  Pish,  and  Louis  Boisot,  (John  A.  Rose, 
of  counsel,)  for  appellant. 

William  M.  Pindell,  (Edgar  Bronson  Tolman, 
Corporation  Counsel,  and  Robert  Redfield,  of  counsel,) 
for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  appeal  brings  before  us  the  judgment  of  the 
county  court  of  Cook  county  confirming  a  special  as- 
sessment against  the  property  of  the  appellant  company, 
levied  under  an  ordinance  of  the  city  of  Chicago  for  the 
purpose  of  paving  with  asphaltum  the  roadway  of  Belden 
avenue  from  the  westerly  line  of  North  Clark  street  to 
the  east  curb  line  of  Perry  street,  "except  the  intersec- 
tion of  Cleveland  avenue  with  Belden  avenue,  and  also 
except  stea^n  and  street  railway  rights  of  way  thereon 
between  said  points."  Lincoln  avenue,  Larrabee  street 
and  Halsted  street  also  intersect  Belden  avenue  between 
the  termini  of  the  improvement  of  that  avenue  as  fixed 
by  the  ordinance.  The  ordinance  was  adopted  December 
17,  1902,  and  declared  that  all  ordinances  and  parts  of 
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ordinances  inconsistent  with  its  provisions  should  be  and 
were  repealed. 

It  appeared  from  the  stipulation  entered  into  by  the 
parties  that  a  prior  ordinance  had  been  adopted  by  the 
city  council  of  said  city  providing"  for  the  paving  of  Lar- 
rabee  street  July  1,  1901,  and  an  ordinance  providing  for 
the  paving"  of  Halsted  street  had  been  adopted  Novem- 
ber 18, 1901,  and  an  ordinance  providing  for  the  paving* 
of  Lincoln  avenue  had  been  adopted  April  21,  1902,  and 
that  each  of  said  ordinances  included  the  paving  of  the 
street  intersections  of  each  of  said  streets  with  Belden 
avenue.  It  also  apr)eared  that  at  the  time  of  the  adop- 
tion of  the  ordinance  here  under  consideration,  proceed- 
ings were  pending  in  the  county  court  for  the  construction 
of  the  improvement  of  each  of  said  streets,  Lincoln  ave- 
nue, Larrabee  street  and  Halsted  street,  and  that  in  said 
proceedings  judgments  had  been  entered  confirming  an 
assessment  against  property  benefited  by  the  improve- 
ments. It  also  appeared  that  notwithstanding  the  adop- 
tion of  the  ordinance  under  consideration,  for  the  paving 
of  the  entire  roadway  of  Belden  avenue  between  the 
points  named,  the  city,  under  the  prior  ordinances,  pro- 
ceeded with  the  work  of  constructing  pavements  in  the 
street  intersections  of  Belden  avenue  with  the  before 
mentioned  three  streets,  and  that  at  the  time  of  the  hear- 
ing of  this  cajise  the  pavement  of  said  street  intersec- 
tions had  been  completed  under  the  prior  ordinances. 
It  was  proven  that  before  the  adoption  of  the  ordinance 
here  under  consideration  the  contract  for  the  paving  of 
the  intersection  of  Halsted  street  and  said  Belden  ave- 
nue had  been  entered  into  under  the  prior  ordinance 
authorizing  the  improvement  of  Halsted  street. 

The  estimate  made  by  the  engineer  of  the  board  of 
local  improvements  fixed  the  cost  of  the  improvement  in 
Belden  avenue  at  $75,500.  The  assessment  roll  as  re- 
turned asked  assessments  in  the  sum  of  $72,213.50.  The 
court  ascertained,  from  the  evidence,  that  the  estimated 


April, 'MJ    Union  Traction  Co.  v.  City  op  Chicago.    189 

cost  of  paving"  the  said  three  street  intersections  had 
been  deducted  from  the  estimated  cost  of  the  whole  im- 
provement  as  described  in  the  ordinance,  and  held  that 
the  court  had  power,  under  the  statute,  to  order  the  roll 
re-cast;  eliminating"  the  cost  of  these  three  street  inter- 
sections, and  that  if  such  power  should  be  exercised  the 
assessment  roll  would  be  returned  into  court  for  the  same 
amount  asked  by  the  roll  as  returned,  and  adjudged  that 
the  assessment  should  be  confirmed  for  the  amount  of  the 
estimate  of  the  engineer,  less  the  estimated  cost  of  the 
three  street  intersections. 

The  ordinance  under  consideration  purported  to  re- 
peal all  ordinances  and  parts  of  ordinances  inconsistent 
therewith.  The  ordinances  providing  for  the  improve- 
ment of  Halsted  street,  Larrabee  street  and  Lincoln  ave- 
nue, in  so  far  as  said  ordinances,  respectively,  authorized 
and  directed  the  paving  of  that  "part  of  Belden  avenue 
which  intersected  each  of  said  streets,  were  inconsistent 
with  it.  But  at  the  time  of  its  adoption  the  contract  for 
the  improvement  of  so  much  of  Belden  avenue  as  consti- 
tuted the  intersection  of  that  avenue  and  Halsted  street 
had  been  entered  into  under  the  prior  ordinance,  and  the 
proviso  to  section  56  of  the  act  of  June  14,  1897,  (Hurd's 
Stat.  1899,  p.  374,)  inhibited  the  city  council  from  in  any 
way  staying  or  delaying  the  collection  of  the  assessments 
levied  under  the  prior  ordinance  for  the  purpose  of  col- 
lecting" a  fund  to  discharge  the  obligation  of  the  contract 
without  the  consent  of  the  contractor  and  bondholder. 
But  so  far  as  we  are  advised,  no  reason  existed  why 
the  city  council,  in  adopting  the  ordinance  under  con- 
sideration, could  not  have  repealed  the  prior  ordinances 
providing"  for  the  improvement  of  the  intersections  of 
Larrabee  street  and  Lincoln  avenue  with  Belden  avenue. 
The  action  of  the  court  in  excluding  from  the  estimate  the 
cost  of  paving  these  street  intersections  was  a  holding, 
in  effect,  that  the  prior  ordinances  were  in  full  force 
uotwithstauding  the  declaration  of  their  repeal  in  the 
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latter  ordinance,  and  that  the  latter  ordinance  was  ef- 
fective only  in  such  parts  of  Belden  avenue  as  were  not 
covered  by  the  prior  ordinances,  and  that  it  was  effective 
and  was  to  be  enforced  on  all  other  parts  of  the  avenue 
according  to  its  terms.  In  this  the  court  fell  into  error. 
The  ruling  involved  an  assumption  and  an  exercise  by  the 
court  of  authority  legislative  in  character  which  could 
be  lawfully  exercised  only  by  the  city  council.  The  rul- 
ing was  an  attempt  by  the  court  to  amend  the  ordinance 
last  adopted  by  the  city  council.  In  American  Hide  and 
Leatlier  Go,  v.  City  of  CliicagOy  203  111.  451,  we  said:  "An 
ordinance  can  be  amended  only  by  the  body  which  had 
power  to  pass  it."  We  think  the  court  should  have  held 
the  later  ordinance  to  be  unreasonable  and  oppressive 
upon  the  property  holders  and  for  that  reason  invalid. 
If  enforced  as  .adopted  it  would  subject  the  property  ben- 
efited by  the  paving  of  the  intersection  of  Halsted  street 
and  Belden  avenue  to  a  double  burden  of  taxation  for 
such  paving,  for  the  reason  a  judgment  confirming  an 
assessment  against  such  property  for  the  cost  of  paving 
the  intersection  had  been  entered  under  a  former  ordi- 
nance and  a  contract  had  been  entered  into  for  the  con- 
struction of  the  work  under  that  ordinance  which  it  was 
beyond  the  power  of  the  city  council  to  interfere  with, 
and  it  would  render  nugatory  all  proceedings  had  under 
the  former  ordinances  looking  toward  the  paving  of  the 
intersections  of  Lincoln  avenue  and  Larrabee  street  with 
Belden  avenue.  In  such  status  of  affairs  the  court  should 
not  have  attempted  to  correct  the  defects  in  the  exercise 
of  legislative  power  by  the  council,  but  should  have  de- 
clared the  ordinance  to  be  unreasonable  and  oppressive, 
and  for  that  reason  refused  to  have  enforced  it,  and  thus 
left  the  city  council  free  to  take  such  action  as  should 
seem  to  that  body  to  be  just  and  proper  in  view  of  the 
actual  situation  of  the  improvements  in  the  street. 

The  case  of  Noonan  v.  People^  183  111.  52,  in  nowise  sup- 
ports the  action  of  the  county  court.     In  that  case  we 
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held  the  later  ordinance  repealed  the  prior  one,  and  that 
its  provisions  as  to  the  paving  of  street  intersections, 
to  which  both  ordinances  related,  should  prevail.  Here 
the  holding^  of  the  county  court  was  that  the  prior  ordi- 
nances are  superior  and  should  be  given  effect.  In  the 
Noonan  case  there  had  been  no  judgment  of  confirmation 
under  the  prior  ordinance  when  the  later  ordinance  was 
adopted,  and  we  held  that  as  the  effect  of  the  later  or- 
dinance was  to  repeal  so  much  of  the  former  ordinance 
as  provided  for  the  paving  of  the  street  intersections,  in 
the  proceeding  for  the  confirmation  of  assessments  un- 
der the  prior  ordinance  the  commissioners  and  the  court 
might  proceed  upon  the  theory  that  that  part  of  the  ordi- 
nance which  provided  for  the  paving  of  the  intersection 
of  the  streets,  having  been  repealed  by  the  later  ordi- 
nance, was  ineffective  and  no  longer  in  force,  and  that 
the  cost  of  the  intersection  should  therefore  be  excluded 
from  the  estimate  and  the  judgment  confirmed.  Nothing 
there  said  can  by  any  possibility  be  regarded  as  author- 
ity for  the  view  that  the  county  court,  in  the  case  at  bar, 
might  regard  the  later  and  repealing  ordinance  as  inef- 
fective, and  exclude  from  the  estimate  and  judgment  of 
confirmation  a  part  of  the  improvement  ordered  by  such 
later  ordinance  to  be  made  because  the  provisions  of 
such  later  ordinance  were  inconsistent  with  the  provi- 
sions of  prior  ordinances  which  the  later  ordinance  de- 
clared should  be  repealed. 

The  county  court  should  have  denied  judgment  con- 
firming the  assessment,  and  thus  the  whole  matter  would 
have  been  remitted  to  the  city  council  for  such  action  as 
to  that  body  should  seem  proper  to  be  taken.  If  the  city 
council  should  deem  it  proper  to  adopt  an  ordinance  pro- 
viding for  the  improvement  of  Belden  avenu6  by  paving 
the  roadway  of  that  street  with  asphaltum,  except  at 
the  intersections  of  Lincoln  avenue,  Larrabee  street  and 
Halsted  street,  they  could  lawfully  do  so,  but  the  county 
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court  was  without  power  to  so  enforce  the  ordinance  un- 
der consideration  as  to  eAectuate  that  end. 

The  judgment  must  be  and  is  reversed  and  the  cause 
will  be  remanded  to  the  county  court  of  Cook  county, 
with  directions  to  that  court  to  dismiss  the  petition. 

Reversed  and  remanded^  with  directions. 


Herman  Vocke 

V, 

The  City  op  Chicago. 


Opinion  filed  Febt'tMry  17 ,  1904— Rehearing  denied  April  7, 1904- 

» 

1.  INSTRUCI'IONS — when  giving  of  an  instruction  will  be  presumed  to 
be  necessary.  An  instruction  which  requires  the  jury  to  consider  only 
the  law  as  given  by  the  court  and  not  as  stated  by  counsel,  will  be 
presumed  to  have  been  necessary,  where  the  record  does  not  show 
what  statements  were  made  by  counsel. 

2.  Sa^e— instructions  mv^t  be  concise  and  plain,  Insti^ictions  must 
be  clear,  concise  and  plain,  so  as  to  be  readily  understood  by  the 
jury,  rather  than  such  as  to  mislead  or  confuse  them. 

3.  Municipal  corporations— pcrscwi  knowiiig  condition  of  a  street 
must  use  care  in  proportion  to  danger,  A  person  who  is  familiar  with 
the  condition  of  a  public  street  must  use  care  in  proportion  to  the 
danger,  if  any,  known  to  him. 

4.  Same— person  may  assume  tfiat  city  has  used  ordinary  care  to  keep 
street  tw  safe  conditio^i.  While  a  person  using  a  public  street  must 
use  ordinary  care  for  his  safety,  yet  he  may  presume  that  the  city 
has  exercised  ordinary  care  to  keep  the  street  in  a  reasonably  safe 
condition  for  persons  using  such  degree  of  care. 

Maqruder,  J. ,  dissenting. 

Writ  op  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  writ  of  error  to  the  Su- 
perior Court  of  Cook  county;  the  Hon.  Theodore  Bren- 
TANO,  Judge,  presiding. 

James  C.  McShane,  for  plaintiff  in  error. 

John  F.  Smulski,  City  Attorney,  (William  J.  Staple- 
ton,  of  counsel,)  for  defendant  in  error. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Herman  Vocke,  plaintiff  in  error,  brought  suit  in  the 
superior  court  of  Cook  county  ajjfainst  the  city  of  Chi- 
cago, defendant  in  error,  for  personal  injuries  received 
by  him  while  driving  along"  Ashland  avenue,  in  said  city. 
The  declaration  charged  the  defendant  with  negligence 
in  permitting  a  large  hole  to  be  and  remain  in  said  ave- 
nue, and  alleged  that  in  consequence  thereof  plaintiff 
was  thrown  from  his  vehicle  to  the  ground  and  dragged  a 
considerable  distance,  and  that  one  of  the  wheels  passed 
over  his  body,  causing  serious  and  permanent  external 
and  internal  injuries.  There  was  a  plea  of  the  general 
issue,  and  on  a  trial  the  jury  returned  a  verdict  of  not 
guilty.  The  court  entered  judgment  on  the  verdict  and 
a  writ  of  error  was  sued  out  from  the  Appellate  Court 
for  the  First  District,  where,  upon  a  review  of  the  rec- 
ord, the  judgment  was  affirmed  and  a  certificate  of  im- 
portance was  granted. 

The  facts  proved  at  the  trial  were  as  follows:  Plain- 
tiff was  engaged  in  delivering  newspapers  twice*  a  day 
with  a  horse  and  newspaper  cart.  He  had  finished  de- 
livering his  evening  papers  on  April  12,  1900,  and  was 
driving  north,' at  about  7:30  P.  M.,  on  Ashland  avenue  to 
Forty-eighth  street.  In  front  of  No.  5025  Ashland  ave- 
nue there  was  a  hole  in  the  pavement  about  six  feet  wide 
east  and  west  and  two  feet  north  and  south.  The  street 
was  paved  with  wooden  blocks  and  the  place  had  been 
in  bad  condition  for  several  months  at  least.  The  edges 
of  the  blocks  around  the  hole  would  be  worn  until  new 
blocks  came  out  and  others  in  turn  became  worn  and 
loosened.  There  were  street  car  tracks  in  the  street  and 
the  hole  was  about  four  feet  east  of  them.  It  was  dark 
and  plaintiff  was  driving  on  a  trot,  with  the  west  wheel 
of  his  cart  on  the  east  car  track,  when  the  east  wheel 
dropped  into  the  hole  and  he  was  thrown  out.  He  held 
to  the  reins  and  was  dragged  a  considerable  distance, 
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and  one  of  the  wheels  passed  over  him.  The  next  day  he 
was  about  his  business,  but  had  a  boy  to  deliver  the  pa- 
pers while  he  drove  the  horse.  He  had  an  old  rupture 
which  had  existed  for  seven  or  eight  years,  but  there 
were  two  new  ruptures,  caused,  as  he  claimed,  by  the 
accident.  The  testimony  of  the  two  doctors  produced  at 
the  trial  differed  as  to  the  cause  of  such  new  ruptures, 
the  doctor  for  plaintiff  testifying  that  they  might  have 
been  caused  by  the  accident  and  external  injury,  while 
the  doctor  for  the  defendant  testified  that  they  could 
not  have  been  caused  from  pressure  without  but  resulted 
from  pressure  within.  The  evidence  as  to  the  hole  in 
question  varied  but  little,  most  of  the  witnesses  saying 
it  was  about  six  inches  deep, — the  depth  of  the  blocks 
which  had  come  out.  Plaintiff  testified  that  it  was  a 
foot  deep. 

The  errors  assigned  consist  in  the  giving  of  instruc- 
tions at  the  request  of  defendant.  One  of  the  instruc- 
tions so  given  was  as  follows: 

"The  court  instructs  the  jury  that  in  considering  this 
case  it  is  not  only  your  duty  to  decide  the  case  accord- 
ing to  the  weight  of  the  evidence,  but  it  is  also  your 
duty  to  decide  it  according  to  the  law  as  given  you  by 
the  court,  applied  to  the  evidence.  While  it  is  true,  as  a 
matter  of  law,  that  the  attorneys  for  the  respective  par- 
ties may  state  to  you  what  they  believe  the  law  to  be, 
and  base  arguments  thereon,  still,  under  your  oaths  and 
under  the  law,  you  have  no  right  to  consider  anything 
as  law  except  it  be  given  you  by  the  court,  and  you 
have  no  right  to  take  the  statement  of  any  attorney  as 
to  what  the  law  is,  except  the  court  gives  you  an  instruc- 
tion to  the  same  effect;  or,  in  other  words,  you  should 
consider  only  that  as  law  as  given  you  by  the  court,  and 
decide  the  case  accordingly." 

It  is  the  exclusive  province  of  the  court  to  decide  all 
questions  of  law  arising  upon  a  trial  and  to  instruct  the 
jtiry  as  to  the  law.     It  is  not  the  function  of  counsel  to 
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instruct  the  jury,  in  argument  or  otherwise,  and  if  they 
desire  to  have  the  jury  informed  as  to  the  law  applicable 
to  a  given  state  of  facts  they  must  present  an  instruction 
to  the  court  for  that  purpose.  This  instruction  was  cor- 
rect in  telling  the  jury  that  it  was  their  duty  to  decide 
the  case  according  to  the  law  as  given  by  the  court, 
and  it  also  recognized  the  privilege  of  counsel  to  state 
what  they  believe  the  law  to  be  and  to  base  arguments 
thereon.  It  may  be  that  in  making  such  statements  the 
counsel  may  agree  as  to  the  law  and  it  may  be  correctly 
stated,  so  that  it  might  be  error  to  give  an  instruction 
of  this  character.  The  course  of  counsel  in  argument, 
however,  may  be  such  as  to  require  such  an  instruction, 
and  in  this  case  we  have  no  means  of  knowing  what  the 
statements  of  counsel  as  to  the  law  were.  Error  is- not 
presumed,  and  as  the  record  does  not  show  the  state- 
ments  of  counsel  as  to  the  law,  we  must  assume  that  the 
instruction  was  necessary  and  proper.  Assertions  and 
argument  to  the  jury  by  counsel  as  to  the  law  cannot  be 
made  to  take  the  place  of  instructions  by  the  court. 

Another  instruction  given  at  the  request  of  defendant 
is  as  follows: 

"A  person  who  uses  a  public  street  and  is  familiar  with 
the  condition  of  the  same  must  exercise  reasonable  care 
in  proportion  to  the  danger,  if  any,  known  to  him,  and, 
therefore,  if  you  believe,  from  the  evidence,  that  at  the 
place  of  the  alleged  injury  to  the  plaintiff  there  was*  a 
dangerous  condition,  and  that  the  plaintiff  saw,  or  by  the 
use  of  reasonable  care  could  have  seen,  the  place  com- 
plained of,  then  he  was  bound  to  exercise  ordinary  care 
on  his  part  in  view  of  all  the  circumstances;  and  if  you 
believe,  from  the  evidence,  that  he  was  injured  through 
failure  to  exercise  ordinary  care,  then,  no  matter  how 
much  the  authorities  of  the  city  in  charge  of  its  streets 
have  neglected  their  duty,  no  recovery  can  be  had  by  the 
plaintiff  in  this  suit,  and  in  such  case  you  should  find  the 
defendant,  the  city  of  Chicago,  not  guilty." 
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It  is  a  primary  rule  that  instructions  must  be  clear, 
concise  and  plain,  so  as  to  be  readily  understood  by  the 
jury.  This  instruction  is  a  vague,  obscure,  disjointed 
statement,  rather  calculated  to  mislead  the  jury  than 
to  enlig'hten  them.  Its  first  statement  is,  that  a  person 
using"  a  public  street,  who  is  familiar  with  its  condition, 
must  exercise  reasonable  care  in  proportion  to  the  dan- 
ger, if  any,  known  to  him.  This  is  a  correct  statement 
of  the  law.  If  one  knows  of  the  dangerous  condition  of 
a  street  he  must  exercise  reasonable  care  in  proportion 
to  the  known  danger.  That  fact  would  call  for  the  exer- 
cise of  a  higher  degree  of  care  than  would  be  required  in 
the  absence  of  such  knowledge  or  where  the  person  using 
the  street  would  have  a  right  to  presume  that  it  was 
reasonably  safe.  By  the  language  of  the  instruction  the 
next  proposition  is  based  on  that  rule,  and  the  statement 
is,  that  therefore  (i.  e.,  for  that  reason  or  in  consequence 
of  that  rule,)  if  the  jury  believed,  from  the  evidence,  that 
the  plaintiff  saw,  or  by  the  use  of  reasonable  care  could 
have  seen,  the  place  complained  of,  he  was  bound  to  ex- 
ercise ordinary  care  on  his  part,  in  view  of  all  the  cir- 
cumstances. We  do  not  understand  what  connection  the 
rule  as  to  actual  familiarity  with  the  condition  of  the 
street  had  with  the  ability  of  plaintiff  to  see  the  place 
complained  of,  with  the  use  of  reasonable  care  if  he  did 
not,  in  fact,  see  it.  The  two  propositions  are  not  con- 
nected and  one  does  not  follow  from  the  other.  The  pre 
sumption  of  law  is  that  a  city  will  perform  its  duty,  and 
the  law  imposes  no  duty  on  a  traveler  using  a  public 
street  to  anticipate  negligence  on  the  part  of  the  city. 
He  must  use  reasonable  care  for  his  own  safety,  but  has 
a  right  to  assume  that  the  city  has  exercised  ordinary 
care  to  keep  the  street  in  an  ordinarily  safe  condition  for 
persons  using  such  degree  of  care.  There  was  no  instruc- 
tion given  in  the  case  informing  the  jury  either  as  to  the 
presumption  of  law  or  what  would  constitute  reasonable 
care  on  the  part  of  one  using  a  street.     Plaintiff  was 
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bound  to  exercise  ordinary  care  for  his  own  safety  in 
view  of  all  the  circumstances,  but  to  tell  the  jury  that 
he  must  exercise  reasonable  care  in  proportion  to  the 
dang-er  if  he  was  familiar  with  the  street,  and  that  if  by 
the  exercise  of  reasonable  care  he  could  have  seen  the 
place  then  he  must  exercise  reasonable  care  in  view  of  all 
the  circumstances,  was  both  confusing  and  misleading. 

Another  instruction  given  was  as  follows: 

"The  court  instructs  the  jury  that  the  plaintiff  in  this 
case  is  not  entitled  to  recover  for  any  injuries,  infirm- 
ity or  sickness,  if  such  there  were,  occurring  at  any  time 
other  than  the  time  of  the  accident  alleged  in  this  case. 
The  jury  are  further  instructed,  that  if  you  believe,  from 
the  evidence,  that  the  plaintiff  has  failed  to  establish 
the  fact  that  his  alleged  injuries  or  infirmities  are  the 
result  of  and  were  caused  by  the  accident  alleged  in  this 
case,  by  a  preponderance  or  greater  weight  of  the  evi- 
dence, then  you  should  find  the  defendant  not  guilty." 

There  was  a  controversy  over  the  question  whether 
the  two  later  ruptures  were  caused  by  the  accident,  but 
there  was  no  conflict  in  the  testimony  on  the  question 
that  he  suffered  some  injury  from  being  thrown  out  of 
the  cart  and  dragged.  A  jury  would  naturally  under- 
stand this  instruction  as  applying  to  the  ruptures,  but 
if  the  jury  concluded  that  they  were  not  caused  by  the 
accident,  that  fact  would  not  be  a  warrant  for  a  verdict 
for  the  defendant,  freeing  it  from  all  liability.  The  in- 
juries, which  were  not  disputed,  may  have  been  very 
slight,  but  if  there  was  a  liability  plaintiff  was  entitled 
to  some  damages.  Under  the  evidence  the  instruction 
should  not  have  been  given  in  that  form. 

The  judgments  of  the  superior  court  and  Appellate 
court  are  reversed  and  the  cause  is  remanded  to  the 
superior  court.  Reversed  and  remanded. 

Mr.  Justice  Magruder,  dissenting. 
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The  Chicago  City  Railway  Company 

V. 

Thomas  Leach. 

•    Opinion  filed  Fehniary  17y  1904 — Beftearing  denied  April  6, 1904. 

1.  FeiAjOW-skrv ANTS— plainliff  miutt  alle<ie  and  prove  thai  relation 
of  fellotP-servants  does  not  exist.  In  an  action  by  a  servant  ag^ainst  the 
master  for  an  injury  allcjjed  to  have  occurred  through  the  negli- 
grence  of  another  servant,  the  plaintiff  must  allcg-e  and  prove  that 
the  relation  between  him  and  such  servant  was  such  as  to  render 
the  master  liable  for  the  latter's  nejjligence.  {Chicago  and  Alton 
Jiailwad  Co,  v.  House,  172  111.  601,  and  Hartley  v.  Chicago  and  Alton 
Railroad  Co.  197  id.  440,  explained.) 

2.  Same  -when  question  should  he  submitted  to  the  jury.  If  there  is 
any  evidence  tendings  to  prove  the  required  averment  that  plaln- 
tilT  and  the  servant  whose  alleged  negligence  caused  the  injury 
were  not  fellow-servants,  that  issue  must  be  submitted  to  the  jury. 

3.  Sauk— when  question  of  felloiD-serrants  is  one  of  law.  If  there  is 
no  controversy  about  the  facts,  which  are  such. that  a  verdict  find- 
ing that  the  parties  were  not  fellow-servants  would  not  be  sustained 
by  the  evidence,  the  question  whether  such  relation  exists  is  one 
of  law  for  the  court,  and  should  not  be  submitted  to  the  jury. 

4.  Same — general  test  as  to  felloic-servants  stated.  Servants  of  a 
common  master  are  fellow-servants  where  they  are  co-operating, 
at  the  time  of  the  injury,  in  the  particular  business  in  hand,  or 
their  usual  duties  are  of  a  nature  to  bring  them  into  habitual  asso- 
ciation, or  into  such  relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caution. 

5.  Same— ^jrrsrmai  acquaintance  or  previous  jycrsonal  association  is  not 
the  test  as  to  fellow-servants.  The  rule  as  to  relation  of  fellow-servants 
does  not  rest,  in  any  degree,  upon  personal  acquaintance  or  previ- 
ous actual  association  between  the  servants,  but  upon  the  relation 
of  their  duties  to  each  other  and  the  respective  positions  they  hold. 

6.  Same  rule  as  to  particular  Inisiness  in  hand  must  be  given  reason- 
able inJterpretaiion.  The  first  branch  of  the  fellow-servant  rule  re- 
specting co-operation  in  the  particular  work  on  hand  must  be  given 
a  reasonable  interpretation,  and  is  not  restricted,  on  the  one  hand, 
to  identical  work,  nor,  on  the  other,  does  it  embrace  the  general 
business  of  the  master. 

7.  Sauk— servants  on  separate  cable  trains  are  not  necessarily  co-oper- 
ating in  particular  businpss.  A  gripman  and  conductor  on  the  same 
cable  train  are  directly  co-operating  in  the  particular  business  in 
hand,  but  they  are  not  necessarily  co-operating,  in  the  particular 
business,  with  the  gripmen  and  conductors  on  other  cable  trains 
which  may  be  following  them. 
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8.  Same — when  gripmen  and  conductors  on  separate  cable  trains  arefelr 
low-servatUs.  Gripmen  and  conductors  whose  duties  are  to  run  their 
trains  in  such  a  manner  as  not  to  injure  those  in  charge  of  trains 
next  preceding-  or  following  them,  and  having  power  and  opportu- 
nity to  exert  the  influence  required,  are  fellow-servants  with  other 
men  in  the  service  running  such  preceding  or  following  trains, 
within  the  second  branch  of  the  fellow-servant  rule. 

Magruder,  Wilkin  and  Ricks,  JJ.,  dissenting. 

Chicago  City  Railway  Co.  v.  Leach,  104  111.  App.  30,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judgfe, 
presiding". 

W.  J.  Hynes,  S.  S.  Page,  and  H.  H.  Martin,  for  ap- 
pellant. 

Wing  &  Wing,  and  James  C.  McShane,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  case  was  before  us  on  a  former  appeal,  when  the 
judgements  of  the  Appellate  Court  for  the  First  District 
and  the  superior  court  of  Cook  county  were  reversed  for 
error  of  the  superior  court  in  sustaining  a  demurrer  to  a 
plea  of  the  Statute  of  Limitations.  An  additional  count 
of  the  declaration,  stating  a  new  cause  of  action,  had 
been  filed  after  the  statute  had  run  and  issues  of  fact  un- 
der that  count  had  been  submitted  to  the  jury  and  found 
in  favor  of  appellee.  {Chicago  City  Raihoay  Co.  v.  Leach,  182 
111.  359.)  The  case  has  since  been  tried  upon  proper  is- 
sues, resulting-  in  a  verdict  for  appellee  for  $15,000,  upon 
which  judgment  was  entered.  On  appeal  to  the  A|)pellate 
Court  for  the  First  District  the  judgment  was  affirmed. 

Plaintiff  was  a  conductor  on  defendant's  street  rail- 
way, and  in  his  declaration  alleged  that  he  was  injured 
through  the  negligence  of  other  servants  of  the  defend- 
ant. On  the  trial  he  offered  evidence  tending  to  prove 
that  his  injury  was  caused  by  the  negligence  of  Golden, 
a  gripman,  and  the  first  alleged  error  consists  in  the  re- 
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fusal  by  the  trial  court  of  an  instruction  offered  by  de- 
fendant that  the  burden  of  proof  was  upon  the  plaintiff 
to  prove,  by  a  preponderance  of  all  the  evidence  in  the 
case,  that  he  and  Golden  were  not  fellow-servants.  The 
instruction  correctly  stated  the  law  as  declared  in  Joliet 
Steel  Co.  V.  Shields,  134  111.  209,  where  that  subject  was 
given  full  consideration  and  where  it  was  the  determin- 
ing question  in  the  case.  The  charge  in  the  declaration 
was  that  the  plaintiff,  a  track  repairer,  had  been  injured 
by  the  negligence  of  other  servants  of  the  defendant  in 
placing  an  iron  mold  in  an  insecure  and  dangerous  posi- 
tion near  the  track,  and  the  declaration  neither  alleged 
in  express  terms  that  they  were  not  fellow-servants  of 
the  plaintiff,  nor  such  facts  as  would  lead  to  that  con- 
clusion. It  was  held  that  in  all  actions  for  negligence 
the  burden  is  upon  the  plaintiff  to  allege  and  prove  such 
negligent  acts  of  the  defendant  as  will  entitle  the  plain- 
tiff  to  recover;  that  it  is  not  sufficient  for  one  servant 
to  prove  that  he  has  been  injured  by  another  servant  of 
the  common  master,  but  that  it  is  also  necessary  to  prove 
that  the  relation  of  the  servants  is  such  as  to  render  the 
master  liable  to  one  for  the  negligence  of  the  other.  In 
the  subsequent  case  of  Louisville,  E vans vi lie  and  St.  Lonis 
Consolidated  Railroad  Co.  v.  Haivthorn,  147  111.  226,  where 
the  declaration  alleged  that  the  plaintiff  was  a  fence 
builder  and  was  injured  by  the  negligence  of  a  locomo- 
tive  engineer,  the  court,  calling  attention  to  the  fact  that 
in  the  Shields  case  there  was  nothing  in  the  declaration 
to  show  that  the  other  servants  were  not  track  repairers 
with  the  plaintiff,  held  that  it  was  not  necessary  to  aver 
in  the  declaration,  in  so  many  words,  that  the  negligent 
servant  was  not  the  fellow-servant  of  the  plaintiff,  where 
the  facts  stated  showed  that  the  relation  of  fellow-ser- 
vant did  not  exist.  In  Chicago  and  Alton  Railroad  Co.  v. 
Swan,  176  111.  424,  the  facts  showing  the  relation  of  the 
two  servants  were  stated,  and  showed  that  they  were  not 
fellow-servants,  and   the  same  rule  was  declared.     Of 
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course,  the  rule  as  to  pleading  does  not  apply  where 
the  charge  of  negligence  is  against  the  master  himself. 
{Libby,  McNeill  &  Libby  v.  Scherman,  146  111.  540.)  Previ- 
ous to  the  Swan  case  an  opinion  of  an  Appellate  Court 
had  been  adopted  in  Chicago  and  Alton  Railroad  Co.  v. 
BfrnsCy  172  111.  601,  in  which  it  was  said  that  upon  the 
question  whether  the  servants  in  that  case  were  fellow- 
servants  appellant  was  the  affirmant  though  the  decla- 
ration contained  the  negative  allegation.  No  question 
as  to  the  burden  of  proof  was  in  any  way  involved,  and  it 
cannot  be  presumed  that  the  Appellate  Court  attempted 
to  overrule  the  decisions  of  this  court  on  that  question. 
Whatever  may  have  been  meant  by  the  statement,  if  it 
was  intended  to  establish  a  new  rule  as  to  the  burden  of 
proof  it  was  incorrect.  There  was  no  intention  in  adopt- 
ing the  opinion,  or  in  the  case  of  Hartley  v.  Chicago  and 
Alton  Railroad  Co.  197  111.  440,  which  referred  to  it,  to  over- 
rule the  previous  cases  on  that  question.  It  appears 
to  us,  however,  that  the  question  where  the  burden  of 
proof  rested  was  properly  and  sufficiently  covered  by  an- 
other instruction  given  at  the  instance  of  the  defendant. 
That  instruction  stated  that  the  burden  of  proof  was 
upon  the  plaintiff  upon  several  different  propositions, 
and  that  he  could  not  recover  unless  the  fact  that  he  and 
the  gripman.  Golden,  were  not  fellow-servants  was  es- 
tablished by  a  preponderance  of  all  the  evidence  in  the 
case.  That  instrpction  being  correct  and  covering  the 
ground,  it  was  not  error  to  refuse  the  instruction  con- 
cerning which  complaint  is  made. 

At  the  close  of  the  evidence  the  defendant  requested 
the  court  to  give  an  instruction  of  not  guilty,  which  the 

i 

court  refused  to  do,  and  this  ruling  is  the  principal  sub-  ^ 
ject  of  discussion  by  the  respective  counsel.  Plaintiff 
was  injured  by  another  train,  on  which  Golden  was  the 
gripman,  running  against  the  rear  of  the  train  on  which 
plaintiff  was  conductor  while  plaintiff  was  on  the  ground 
between  the  cars,  and  it  is  contended  that  his  injury  re- 
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suited  from*  an  ordinary  hazard  of  his  employment,  and 
from  his  own  negligence  in  going  between  the  cars  and 
not  providing  any  lookout  for  approaching  trains,  and 
that  the  plaintiff  and  Golden  were  fellow-servants  of  the 
defendant.  The  main  question  is  whether  plaintiff  and 
Golden  were  fellow-servants,  the  other  questions  being 
controverted  questions  of  fact,  which,  in  our  opinion, 
were  properly  submitted  to  the  jury. 

What  facts  will  create  the  relation  of  fellow-servants 
between  two  employees  of  a  common  master  is  a  ques- 
tion of  law,  and  whether  such  facts  exist  is  ordinarily  a 
question  of  fact  to  be  submitted  to  the  jury,  but  where 
there  is  no  evidence  fairly  tending  to  prove  that  they 
are  not  fellow-servants,  and  the  undisputed  facts  show 
that  the  relation  exists,  the  question  is  one  of  law.  If 
there  is  any  evidence  fairly  tending  to  prove  the  required 
averment  that  they  are  not  fellow-servants  the  court 
should  submit  the  issue  to  the  jury,  but  if  there  is  no 
controversy  about  the  facts  and  they  bring'the  parties 
within  the  relation  of  fellow-servants  so  that  a  verdict 
to  the  contrary  would  not  be  supported  by  any  evidence, 
the  court  should  not  submit  the  question  to  the  jury. 
(Abend  V.  Terre  Haute  and  Indianapolis  Railroad  Co,  111  111. 
202;  Chicago  and  Eastern  Illinois  Railroad  Co,  v.  Driscolly  176 
id.  330.)  In  this  case  there  was  no  controversy  as  to  the 
material  facts  concerning  the  relation  between  plaintiff 
and  Golden  as  servants  of  the  defendant,  which  were  all 
either  proved  by  the  plaintiff  or  admitted  of  record  by 
his  counsel  upon  the  trial.  If  the  evidence  would  justify 
different  conclusions  in  any  respect,  it  would  be  with 
regard  to  social  relations  and  acquaintance  which  were 
wholly  immaterial. 

The  undisputed  facts  were,  in  substance,  as  follows: 
The  accident  occurred  on  September  27,  1893,  during 
the  world's  fair.  The  defendant  was  operating  a  double 
track  cable  street  railway  from  Randolph  street,  on  Wa- 
bash avenue,  to  Twenty-second  street,  and  thence  on 
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Cottag^e  Grove  avenue  to  Seventy-first  street,  in  the  city 
of  Chicag'o.  There  was  a  loop  at  the  north  end,  around 
which  the  cars  ran.  At  the  intersection  of  Madison  street 
with  Wabash  avenue  one  of  the  tracks  ran  east  on  Madi- 
son street  one  block  to  Michigan  avenue,  thence  north 
two  blocks  to  Randolph  street,  thence  west  on  Randolph 
street  one  block  to  Wabash  avenue,  and  thence  south  on 
Wabash  avenue.  Plaintiff's  train  consisted  of  a  gfrip-car 
and  two  passenger  cars.  McCarthy  was  the  gripman, 
plaintiff  was  the  conductor  on  the  car  next  the  grip-car 
and  Baker  was  the  conductor  on  the  rear  car.  The  train 
was  made  up  at  appellant's  barn,  between  Thirty-eighth 
and  Thirty-ninth  streets,  on  Cottage  Grove  avenue,  to 
make  its  regular  trip  north  around  the  loop  and  back  to 
the  south.  When  the  train  was  leaving  the  barn  plaintiff 
boarded  it,  and  after  it  had  gone  a  few  blocks  he  discov- 
ered that  there  was  too  much  slack  between  the  grip-car 
.  and  his  car,  causing  them  to  bump  back  and  forth.  It 
was  his  duty  to  correct  this,  but  he  waited  to  do  so  until 
he  should  reach  the  north  end  of  the  loop,  when  there 
would  be  few,  if  any,  passengers,  and  he  would  have 
more  time  and  the  cable  ran  at  but  half  as  high  a  rate 
of  speed.  The  train  ran  north  and  turned  from  Wabash 
avenue  around  the  loop.  When  it  reached  the  east  side 
of  Wabash  avenue  and  was  about  to  turn  into  that  ave- 
nue it  was  stopped  on  Randolph  street  to  shorten  up 
the  draw-bars.  The  trains  ran  about  two  minutes  apart, 
and  there  was  about  three  hundred  feet  of  clear  track 
between  the  rear  of  the  train  and  the  corner  of  Michigan 
avenue,  around  which  the  next  train  would  come.  The 
sun  was  shining,  and  it  was  a  bright,  dry,  clear  morning. 
Plaintiff  got  down  from  his  car,  and  the  gripman,  Mc- 
Carthy, fastened  his  brake  and  went  to  the  rear  end  of 
the  grip-car  and  took  hold  of  the  next  car  to  hold  them 
together  while  plaintiff  took  up  the  slack.  Plaintiff 
looked  eastward  and  there  was  no  train  in  sight,  and  he 
then  got  down  between  the  cars  to  make  the  necessary 
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change.  Neither  McCarthy,  the  gripman,  nor  Baker,  the 
other  conductor,  kept  any  lookout  to  see  whether  any 
other  train  was  approaching.  At  the  usual  time  the  next 
train,  in  charge  of  Golden,  came  around  the  corner  of 
Michigan  avenue  into  Randolph  street,  and  ran,  without 
stopping  or  warning,  against  plaintiff's  train,  driving  it 
around  the  curve  into  Wabash  avenue  and  knocking  down 
the  plaintiff,  who  was  dragged  along  under  the  train  and 
seriously  and  permanently  injured.  The  evidence  tended 
to  prove  that  Golden  was  looking  to  the  north-east  and 
not  looking  out  for  plaintiff's  train. 

Defendant  had  over  five  hundred  gripmen  and  con- 
ductors running  its  trains,  who  all  had  the  same  head- 
quarters and  the  same  superintendent  and  were  governed 
by  the  same  rules.  The  trains  followed  each  other  over 
the  tracks,  regulating  their  movements  by  the  trains 
ahead.  There  were  frequent  stops  and  delays  by  obstruc- 
tions and  accidents,  or  something  getting  into  the  slot, 
and  if  a  train  stopped,  the  one  behind  was  required  and 
accustomed  to  stop.  If  a  train  lost  the  cable  it  would 
wait  for  the  one  behind  to  push  it  to  a  point  where  the 
cable  could  be  taken  up.  Each  train  consisted  of  a  grip- 
car  and  one  or  more  passenger  cars,  each  of  which  had 
a  conductor.  The  defendant  had  two  lists, — one  of  con- 
ductors and  the  other  of  gripmen, — and  the  men  at  the 
head  of  the  gripmen 's  list  ran  with  the  men  at  the  head 
of  the  conductor's  list,  and  so  on  down  the  line.  When- 
ever a  conductor  or  gripman  missed  his  run,  quit  the  ser- 
vice or  was  discharged,  all  those  below  him  were  moved 
up  one  point,  so  that  a  conductor  generally  ran  with  the 
same  gripman,  but  on  account  of  the  changes  plaintiff 
ran  with  many  different  gripmen.  There  is  no  evidence 
that  he  ever  ran  with  Golden,  and  he  did  not  remember 
that  he  had  ever  seen  him,  but  they  had  run  on  the  same 
line  for  several  months. 

The  rule  in  this  State  as  to  what  will  constitute  fel- 
low-servants has  been  very  frequently  defined  and  ex- 
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plained.  This  court  has  held  the  master  to  a  stricter 
accountability  for  injuries  to  one  servant  by  the  act  of 
another  servant  than  courts  in  general.  The  generally 
prevailing  rule  that  all  servants  of  a  common  master  are 
fellow-servants  was  rejected,  and  it  was  held  that  where 
a  servant  was  employed  in  a  department  separate  and 
distinct  from  that  of  a  servant  whose  negligence  caused 
an  injury,  the  master  would  be  liable.  {Ryan  v.  Clticago  and 
NorthweHtern  Railway  Co,  60  111.  171;  Pittsburg,  FL  Wayne  and 
Chicago  Railway  Co.  v.  Puivers,  74  id.  341.)  The  rule  as  to 
consociation  was  also  adopted,  and  was  first  expounded 
at  length  in  the  case  of  Chicago  and  Northwestern  Railway 
Co.  V.  Moranda,  93  111.  302.  In  that  case,  servants  of  a 
common  master  were  classified  on  the  basis  of  their  rela- 
tion to  each  other  at  the  time  of  an  injury  or  their  usual 
duties.  The  rule  established  was,  that  those  are  fellow- 
servants  who  are  co-operating,  at  the  time  of  an  injury, 
in  the  particular  business  in  hand,  or  whose  usual  duties 
are  of  a  nature  to  bring  them  into  habitual  association, 
or  into  such  relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caution.  If  they 
are  not  co-operating  in  some  particular  work,  or  if  their 
usual  duties  are  not  such  as  to  bring  them  into  habitual 
association  so  that  they  may  have  the  opportunity  and 
power  to  influence  each  other  to  the  exercise  of  caution, 
they  are  not  fellow-servants.  It  was  said  in  that  case 
that  the  rule  of  respondeat  superior  rests  upon  considera- 
tions of  public  policy  and  is  founded  on  the  expediency  of 
throwing  the  risk  upon  those  who  can  best  guard  against 
it,  and  that  the  liability  of  the  master  must  turn  upon 
the  same  consideration.  This  is  the  principle  underlying 
the  application  of  the  doctrine  whether  it  was  adopted  on 
grounds  of  public  policy  or  because  the  risk  is  assumed 
by  the  servant  in  entering  the  service,  and  the  relation  is 
made  to  depend  upon  the  existence  of  association  between 
servants  which  enables  them,  better  than  the  employer, 
to  g^uard  against  risks  or  accidents  resulting  from  the 
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negligence  of  each  other.  The  rule,  however,  does  not 
rest  in  any  degree  upon  personal  acquaintance  or  actual 
previous  association  between  the  servants,  but  upon  the 
relation  of  their  duties  to  each  other  and  the  respective 
positions  which  they  hold.  The  rule,  stated  as  a  mere 
abstract  proposition,  might  suggest  previous  personal 
acquaintance  between  individuals,  and  it  is  apparent 
from  the  opinion  of  the  Appellate  Court  in  this  case  that 
that  court  so  regarded  it,  but  this  is  clearly  incorrect. 

Counsel  for  the  appellee  concede  that  a  personal  ac- 
quaintance between  the  plaintiff  and  Golden  was  not 
essential  to  make  tliem  fellow-servants;  that  it  was  the 
position  which  Golden  held  and  the  position  which  the 
plaintiff  held  which  should  determine  the  question,  and 
that  if  plaintiff  had  taken  the  position  of  some  conductor 
who  had  been  running  the  same  train  with  Golden  they 
would  be  fellow-servants  while  on  the  same  train,  even 
though  plaintiff  should  be  injured  within  a  few  minutes 
after  his  employment,  and  their  claim  is  that  the  em- 
ployees on  different  trains  are  not  fellow-servants.  The 
classification  is  of  servants  as  such,  and  not  of  individ- 
uals, and  if  two  servants  are  brought  within  the  classi- 
fication they  instantly  become  fellow-servants  although 
they  may  never  have  seen  each  other  before.  That  was 
the  case  in  Abend  v.  7'erre  Haute  and  Indianapolis  Railroad 
Go.  supra,  where  it  was  held  that  a  blacksmith  and  other 
employees  in  a  wrecking  crew,  made  for  the  occasion, 
became  fellow-servants.  The  nature  of  the  employment 
determines  the  relation,  and  the  rule  must  be  uniform 
and  capable  of  a  reasonable  application.  To  hold  the 
master  exempt  from  liability  for  an  injury  to  one  who 
had  been  long  in  his  service  and  had  associated  with  the 
other  employees,  and  to  hold  him  liable  for  a  like  injury 
under  the  same  circumstances  to  a  new  servant,  would 
be  wholly  unwarranted. 

One  branch  of  the  doctrine  is,  that  those  are  fellow- 
servants  who  are  directly  co-operating  with  each  other 
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in  some  particular  work,  and  it  is  contended  that  the 
particular  work  in  hand  at  the  time  of  the  accident  to 
plaintiff  was  the  running^  of  defendant's  trains  at  the  place 
of  the  accident,  and  therefore  the  employees  on  the  two 
trains  were  fellow-servants.  The  rule  must  have  a  rea- 
sonable and  practical  interpretation,  and  if  co-operation 
in  particular  work  should  be  construed  to  mean  identical 
work,  the  rule  would  not  apply  in  any  case,  since  no  two 
servants  would  ever  be  doing  the  same  identical  thing  at 
the  same  time.  A  conductor  and  gripman  have  separate 
duties,  and  yet  they  are  directly  co-operating  with  each 
other  in  the  particular  work  of  running  a  train.  On  the 
other  hand,  the  particular  work  in  hand  does  not  include 
the  general  business  of  the  master.  The  general  busi- 
ness of  the  defendant  was  the  running  of  trains  on  its 
road,  and  we  do  not  see  how  the  particular  business  in 
which  plaintiff  was  engaged  could  be  extended  to  include 
other  trains  which  were  following  him.  The  question 
whether  the  qualifying  words  with  respect  to  the  exer- 
cise of  influence  modify  both  branches  of  the  rule  is  of 
no  importance.  Where  two  servants  are  directly  co-oper- 
ating in  the  particular  work  \n  hand,  they  are  brought 
into  such  relations  that  they  may  exercise  such  influence. 
(PageU  v.  Meyer^  193  111.  172.)  The  addition  of  qualify- 
ing words  is  wholly  unnecessary,  and  if  there  is  direct 
co-operation,  nothing  further  is  required  to  bring  them 
within  the  relation.  Where  the  servants  are  not  so  di- 
rectly co-operating  in  some  particular  work,  their  usual 
duties  must  require  co-operation  or  habitual  association. 
The  remaining  question  is  whether  the  plaintiff  and 
Golden  were  fellow-servants  under  the  second  branch  of 
the  rule,  or,  in  other  words,  whether  the  usual  duties  of 
the  employees  of  the  defendant  upon  one  train  were  of  a 
nature  to  bring  them  into  habitual  association  with  the 
employees  on  the  next  train  preceding  or  following  them, 
so  that  they  might  exercise  an  influence  upon  each  other 
.  promotive  of  proper  caution.     There  is  no  similarity  be.-^ 
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tween  the  relation  of  servants  on  different  trains  on  a 
steam  railroad,  which  are  run  under  orders  and  directed 
by  a  train  dispatcher  for  the  purpose  of  preventing  in- 
terference and  collisions,  and  the  relation  of  servants  on 
these  trains,  which  followed  each  other  over  the  tracks 
and  managed  their  trains  with  reference  to  each  other. 
This  case  is  very  much  like  the  case  of  Cliicago  and  East- 
ern Illinois  Railroad  Co.  v.  DriscoU^  supra^  where  it  was  held 
that  5'ard  crews  employed  to  perform  the  same  character 
of  service  at  the  same  time,  using  the  same  tracks  and 
working  near  each  other,  were  fellow-servants  though 
under  different  foremen.  It  was  there  held  that  an  in- 
struction  to  find  for  the  defendant  should  have  been  given 
on  that  ground.  In  Leeper  v.  Terre  Haute  and  Indianapolis 
Railroad  Co.  102  111.  215,  it  was  held  that  a  finding  by  the 
Api)ellate  Court  that  an  injury  to  a  fireman  on  one  sec- 
tion of  a  train  which  was  running  in  three  sections  was 
caused  by  the  negligence  of  an  engineer  running  another 
section,  and  that  said  servants  were  in  the  same  general 
grade  of  service  and  the  same  line  of  employment,  whose 
duty  it  was  to  be  on  constant  guard  not  to  injure  each 
other  and  whose  relation  was  such  as  to  promote  caution 
for  the  safety  of  each  other,  was  a  finding  that  the  ser- 
vants were  fellow-servants.  In  this  case,  the  undisputed 
evidence  was  that  plaintiff  and  Golden  were  in  the  same 
general  service  and  the  same  general  line  of  employment, 
and  that  it  was  the  duty  of  the  employees  on  oue  train 
to  run  it  in  such  a  manner  as  not  to  injure  those  on  the 
train  next  preceding,  and  that  the  duties  of  employees 
on  such  trains  were  such  as  to  bring  them  into  habitual 
association,  with  power  and  opportunity  to  influence 
each  other  by  advice  and  caution.  They  were,  in  the 
strictest  sense,  engaged  in  the  same  character  of  service, 
in  which  they  were  brought  into  such  relations  to  each 
other  as  to  depend  upon  each  other  for  their  safety, 
and  with  power  to  observe  the  manner  in  which  each  dis- 
charged his  duty,  and  to  influence  each  other  by  caution, 
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advice  and  example.  There  was  no  disputed  fact  to  be 
submitted  to  the  jury,  and  the  facts  proved  by  plaintiff, 
or  admitted,  brought  him  and  Golden  within  the  legal 
definition  of  fellow- servants.  It  was  therefore  error  to 
refuse  the  instruction  asked  for  by  the  defendant. 

The  judgments  of  the  Appellate  Court  and  the  supe- 
rior court  are  reversed  and  the  cause  is  remanded  to  the 
superior  court.  Reversed  and  remanded. 

Magruder,  Wilkin  and  Ricks,  JJ.,  dissenting. 


William  H.  Weber  308     209- 

;210      442-' 
V. 

James  Baird,  Town  Collector,  et  al. 

Opinion  filed  February  17, 1904 — Behearing  petition  stricken  April  6, 1904. 

1 .  Taxes — it  is  the  duty  of  board  of  review  to  cause  assessment  books  to 
be  changed.  Under  the  statute,  where  the  board  of  review  makes 
a  change  in  an  assessment  it  is  its  duty  to  cause  the  assessment 
books  to  be  changed  to  correspond  with  its  action  and  show  the 
record  thereof. 

2.  Same — U  is  presumed  the  board  of  review  caused  assessment  books  to 
be  changed.  It  will  be  presumed  that  the  board  of  review  caused 
the  assessment  books  to  be  chang^ed  to  correspond  with  its  action 
in  changing  an  assessment,  in  the  absence  of  anything  showing 
the  contrary. 

3.  Same — the  board  of  review  cannot  arbitrarily  fix  assessment.  The 
board  of  review  cannot* arbitrarily  fix  an  assessment,  but  must, 
in  case  an  assessment  is  increased,  cause  the  assessment  books  to 
show  the  reason  for  such  increase,  either  by  the  re-valuation  of 
scheduled  articles,  or  by  listing,  classifying  and  valuing  property 
claimed  to  be  owned  by  the  tax-payer  but  omitted  from  schedule. 

4.  Same — valuation  of  property  cannot  be  revieiccd  by  the  courts.  The 
valuation  fixed  by  the  board  of  review  upon  property  cannot  be 
reviewed  by  the  courts  upon  the  ground  that  it  is  excessive,  in  the 
absence  of  fraud  or  want  of  jurisdiction. 

5.  Same — equity  may  review  decision  of  the  board  of  revieiv  in  assessii^g 
omitted  pwperty.  A  court  of  equity  may  review  the  decision  of  the 
board  of  review  in  assessing  omitted  property,  provided  the  com- 
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plain  ant  produces  the  record  of  the  board  showing  that  the  in- 
crease in  his  assessment  was  in  fact  caused  by  the  assessment  of 
property  claimed  to  be  owned  by  him  but  omitted  from  his  schedule. 

6.  Same — tax-payer  miLst  produce  record  of  board  of  review,  A  tax- 
payer cannot  enjoin  the  collection  of  a  tax  upon  an  assessment  in- 
creased by  the  board  of  review  by  merely  denying  that  he  possesses 
any  property  other  than  that  which  he  has  listed,  but  must  pro- 
duce the  record  of  the  board  of  review,  from  which  its  action  must 
be  determined. 

7.  Sauk— effect  where  hoard  does  not  eiUer  its  decision  on  assessmeni 
books.  If  the  assessment  books  fail  to  show  the  action  of  the  board 
of  review,  or  if,  in  case  of  the  assessment  of  omitted  property,  the 
kind  and  class  of  such  property  are  not  shown  on  the  books,  the 
assessment  is  invalid  unless  such  omission  is  in  some  way  cured. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Jesse  Holdom,  Judfje,  presiding. 

Thornton  &  Chancellor,  and  Armand  P.  Teefy, 
(James  DeWitt  Andfiews,  of  counsel,)  for  appellant. 

Edwin  W.  Sims,  County  Attorney,  and  Wm.  P.  Struck- 
MANN,  (Prank  L.  Shepard,  of  counsel,)  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  assessment  of  the  personal  property  of  the  ap- 
pellant for  taxation  in  the  year  1901  was  increased  by  the 
board  of  review  of  Cook  county  from  a  total  full  value 
of  fl430,  as  assessed  by  the  board  of  assessors,  to  the 
sum  of  $50,000,  and  taxes  were  extended  against  the  ap- 
pellant accordingly.  He  filed  this  his  bill  in  chancery 
to  enjoin  the  collection  of  the  taxes  extended  upon  the 
excess  of  an  assessment  above  $1430. 

In  the  bill  appellant  alleg^ed  that  on  April  23,  1901,  he 
filed  with  the  board  of  assessors  of  Cook  county  a  sworn 
schedule  of  all  iDersonal  property  owned  and  controlled 
by  him  on  April  1,  1901;  that  said  schedule  was  sworn 
to  by  him  before  a  deputy  assessor  and  accepted  by  the 
board  of  assessors,  who  assessed  said  personal  property 
at  the  sum  set  forth  in  said  schedule,  $1430;  that  he  was 
afterwards  notified  to  appear  before  the  board  of  review 
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and  show  cause  why  said  assessment  of  $1430  should 
not  be  increased;  that  he  did  so  appear  and  verified  the 
correctness  of  said  schedule,  and  informed  the  board  of 
review  that  he  did  not  own,  nor  did  he  have  in  his  pos- 
session or  control,  any  other  personal  property  subject 
to  taxation  than  that  specified;  that  he  was  given  to  un- 
derstand by  said  board  of  review  that  the  amount  of  said 
schedule  would  not  be  disturbed  and  would  be  accepted 
by  said  board  of  review,  and  that  he  retired  from  said 
board  of  review  believing^  that  said  assessment  would  not 
in  any  manner  be  increased;  that  he  afterward  noticed 
in  the  public  press  that  his  assessment  had  been  fixed  at 
the  sum  of  $50,000;  that  he  thereupon  filed  a  protest  with 
the  board  of  review  and  demanded  a  full  public  hearing; 
that  he  was  not  the  owner  of  $50,000  worth  of  property, 
and  that  the  amount  of  said  assessment  was  ridiculous, 
absurd,  outrageous,  inequitable  and  unjust;  that  upon  de- 
manding to  be  heard  of  and  concerning  said  assessment, 
he  was  informed  by  a  member  of  the  board  of  review  be- 
fore whom  the  complainant  appeared  in  connection  with 
the  assessment,  that  he  would  not  accord  the  complain- 
ant any  hearing  upon  the  subject,  and  that  he  did  not 
care  what  statements  the  complainant  made  in  reference 
to  the  personal  property  owned  by  the  complainant;  that 
he  (the  member  of  the  board  of  review)  was  not  bound 
to  and  would  not  believe  said  statements,  and  then  and 
there  refused  to  hear  the  complainant  any  further  or  to 
fix  any  time  at  which  the  complainant  could  be  heard; 
that  said  assessment  is  unjust  in  every  particular;  that 
the  complainant  is  not  the  owner  of  any  property  other 
than  that  scheduled  by  him,  and  that  said  sum  of  $50,000 
is  fraudulently  excessive  and  should  be  reduced  to  the 
sum  of  $1430. 

Answer  was  filed  admitting  that  the  board  of  assess- 
ors found  the  full  value  of  complainant's  .property  sub- 
ject to  assessment  for  said  year  to  be  the  sum  of  $1430, 
and  assessed  the  same  at  one-fifth  of  said  amount  and 
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delivered  the  assessment  so  pade  to  the  board  of  review; 
that  complainant  was  notified  to  appear  and  show  cause 
why  his  assessment  should  not  be  increased,  and  that  he 
did  appear  and  was  heard  fully;  denying"  that  complain- 
ant was  informed  by  the  said  board  of  review  or  by  any 
one  that  no  increase  would  be  made;  alleg^ing  that  there- 
after the  board,  from  information  derived  from  the  com- 
plainant at  such  heating"  and  from  information  derived 
from  other  sources,  and  its  own  knowledge  of  the  sub- 
ject, increased  the  valuation  to  the  sum  of  ^50,000  and 
assessed  the  same  at  the  sum  of  f  10,000,  and  that  the 
same  was  extended  upon  the  collector's  warrant,  together 
with  the  taxes  based  thereon,  for  the  sum  of  $554.30,  and 
the  same  delivered  to  the  town  collector  for  collection; 
denying  that  the  assessment  made  by  the  board  of  re- 
view is  unauthorized,  illegal,  excessive,  inequitable  or 
fraudulent;  denying  that  the  full  value  of  complainant's 
personal  property  for  the  year  1901  did  not  exceed  $1430, 
but  alleging  it  far  exceeds  that  sum  in  value. 

The  cause  was  submitted  to  the  court  on  the  sworn 
testimony  of  appellant,  together  with  a  certified  copy  of 
the  schedule  or  list  made  by  appellant  of  his  personal 
property  subject  to  taxation  for  the  year  1901,  which  he 
filed  with  the  board  of  assessors  and  which  schedule  the 
board  of  assessors  returned  to  the  board  of  review.  The 
schedule  was  verified  by  the  oath  of  the  appellant  in  due 
form  as  required  by  the  statute.  The  statement  of  ap- 
pellant's property  liable  to  assessment  was  given  in  said 
schedule  as  follows: 

(1)  (2)  (3)  (4) 

Full,  fair  Quantity  and 

No.  CASii  VALDB.  QUA  LIT  T.  ITEMS  OF  PliOPBRTT. 

Carriajfes  and  wagons. 
4  75.00  Watches  and  clocks. 

1  15.00  Sewingr  or  knitting 

machines. 
Pianofortes. 
Gold  and  silver  plate. 
Diamonds  and  jewelry. 
Household  or  office 
furniture, 


(2) 

PULL,  FAIR 
CASii  VALUB. 

(3) 
Quantity  and 

QUA  LIT  r. 

60.00 

• 

75.00 

15.00 

90.00 

150.00 
50.00 

1,000.00 

Total . 

....1,430.00 
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The  testimony  of  appellant  was,  in  substance,  as  fol- 
lows: "My  business  is  that  of  a  manufacturer  of  wagfons. 
I  signed  and  swore  to  said  schedule  and  filed  the  same, 
and  it  contained  a  true  list  of  all  of  my  personal  prop- 
erty of  every  kind,  and  the  valuations  of  the  same  as 
therein  set  forth  are  the  full,  fair  cash  values  of  said 
property  on  that  date.  The  full,  fair  cash  value  of  all 
personal  property  owned  or  controlled  by  me  on  the  first 
day  of  April,  1901,  did  not  exceed  $1430.  I  g"ot  notice  to 
appear  before  the  board  of  review.  I  went  there.  Mr. 
West  [a  member  of  the  board  of  review]  questioned  me 
about  my  return  and  said  it  was  reported  I  was  rich.  I 
told  him,  *That  is  all  I  have  g'ot,  and  I  should  like  to 
see  anybody  sayingf  to  the  contrary,  and  would  be  able  to 
explain  that  he  was  mistaken.'  Mr.  West  questioned  as 
to  what  I  had.  He  put  different  questions  to  me.  I  for- 
get now  just  what  they  were.  I  told  him  the  schedule 
showed  all  the  property  that  I  had  which  was  taxable." 

It  will  be  observed  there  is  nothing  in  his  testimony 
in  support  of  the  allegations  of  his  bill  that  his  sched- 
ule would  be  accepted  by  the  board,  and  that  he  under- 
stood that  the  board  was  satisfied  the  schedule  contained 
all  property  owned  by  him  and  subject  to  assessment. 
It  does  not  appear  with  certainty  whether  the  increase  in 
the  assessment  complained  of  resulted  from  the  conclu- 
sion of  the  board  of  review  that  the  property  mentioned 
in  the  schedule  had  been  undervalued  and  that  it  was  in 
fact  of  the  value  of  $50,000,  or  whether  the  board  of  re- 
view ascertained  and  determined  that  appellant  owned 
personal  property  subject  to  be  assessed  other  than  that 
contained  in  the  schedule,  and  valued  and  assessed  such 
other  property.  We  would  infer  from  the  testimony  of 
appellant  the  increase  was  not  caused  by  a  re- valuation 
of  the  items  of  property  appearing  in  bis  schedule. 

The  board  of  review  possessed  power,  under  the  first 
subdivision  of  section  35  of  the  Revenue  act,  (4  Starr  & 
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Cur.  Stat.  chap.  120,  par.  109,  p.  1117,)  to  assess  all  prop- 
erty of  the  appellant  subject  to  assessment  which  had 
not  been  assessed  by  the  board  of  assessors,  if  any,  and 
under  the  other  provisions  of  the  section  the  board  had 
power  to  increase  the  valuation  placed  by  the  board  of 
assessors  on  the  property  described  in  the  schedule  made 
by  the  appellant.  Section  37  of  the  act  (4  Starr  &  Cur. 
Stat.  par.  112,  p.  1119,)  provides:  "Whenever  the  board 
of  review  shall  decide  to  reverse  or  modify  the  action 
of  the  supervisor  of  assessments  or  board  of  assessors, 
or  county  assessor,  or  the  assessment  in  any  case,  or  to 
change  the  list  as  completed,  or  the  assessment  or  de- 
scription of  any  property  in  any  manner,  they  shall  cause 
the  changfes  to  be  made  at  once  and  entered  upon  the  as- 
sessment books."  Under  this  section  it  became  the  duty 
of  the  board  to  have  such  changes  made  on  the  assessor's 
books  as  would  -show  the  action  taken  by  them.  If  the 
board  of  review  determined  that  the  valuation  placed  by 
the  board  of  assessors  on  any  one  or  more  of  the  articles 
or  classes  of  property  listed  by  appellant  in  the  schedule 
was  too  low,  it  became  the  duty  of  the  board,  under  said 
section  37,  to  fix  and  determine  the  true  cash  value  of 
such  property,  and  to  change  the  valuation  of  such  arti- 
cle or  class  of  property  in  the  appropriate  column  in  the 
assessor's  books  to  an  amount  which,  in  the  judgment  of 
the  board  of  review,  represented  the  true  value  of  such 
article  of  property  or  class  of  property  owned  by  the 
appellant.  If  the  board  determined  that  the  appellant 
was  the  owner  of  property  not  ijicluded  in  the  descrip- 
tion of  any  of  the  classes  of  property  specified  in  the 
schedule  made  by  him  but  falling  within  other  classes 
of  taxable  property,  it  had  power  to  ascertain  and  de- 
termine the  value  of  such  omitted  property,  to  class  it 
in  compliance  with  the  provisions  of  section  35  of  the 
Revenue  act,  and  order  the  assessment  to  be  so  changed 
on  the  assessor's  books  as  that  such  omitted  property 
would  appear  for  taxation  on  the  assessment  books  in 
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the  appropriate  column  in  such  assessor's  books  pre- 
pared for  property  of  that  nature  or  class. 

The  record  of  the  decision  of  the  board  of  review  up-  * 
on  the  hearing  of  a  charg^e  that  a  tax-payer  has  property 
liable  to  assessment  other  than  such  as  is  contained  in 
the  schedule,  or  that  the  property  listed  in  the  schedule 
is  of  greater  value  than  that  fixed  by  the  board  of  as- 
sessors, is  made  by  entering  the  same  on  the  assessment 
books,  and  in  the  proper  column  prepared  in  that  book 
for  the  assessment  of  property  of  the  nature  and  kind 
as  that  which,  in  the  opinion  of  the  board,  had  been  omit- 
ted. The  board  cannot  decide  that  a  tax-payer  shall  pay 
taxes  on  an  amount  arbitrarily  fixed  by  the  board.  The 
board  has  power  to  assess  property,  and  has  no  power 
to  order  that  an  assessment  be  entered  against  the  per- 
son  of  a  tax-payer.  It  is  to  be  presumed  the  board  of 
review  performed  its  duty,  and  that  there  is,  therefore, 
a  record  on  the  assessment  book  for  the  year  1901  show- 
ing the  action  of  the  board  and  specifying  the  property 
which  was  assessed  to  the  appellant.  But  the  assess- 
ment book  was  not  produced  in  evidence  nor  do  we  find 
in  the  record  any  reference  whatever  to  it.  We,  there- 
fore, can  know  no  more  from  this  record  than  that  the 
total  personal  property  assessment  of  the  appellant  was 
increased  either  by  an  increase  made  by  the  board  in  the 
value  of  the  articles  listed  by  him  as  liable  to  taxation, 
or  by  the  assessment  to  him  by  the  board  of  other  prop- 
erty not  mentioned  in  the  schedule  but  which  the  board 
decided  was  owned  by  him  on  the  first  day  of  April,  1901, 
and  was  subject  to  assessment  for  taxation.  If  the  in- 
crease was  the  result  of  the  investigation  made  by  the 
board  of  review  as  to  the  true  value  of  the  property  in- 
cluded in  the  schedule  as  made  by  the  appellant,  the  de- 
cision of  the  board  as  to  the  real  value  of  such  property 
cannot  be  reviewed  by  the  court  on  the  ground,. merely, 
that  the  value  fixed  by  the  board  is  too  great.  "The  as- 
sessor and  boards  for  review  are  invested  with  the  only 
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power  to  fix  valuations,  and  their  decisions  can  only  be 
questioned  for  fraud  or  want  of  jurisdiction.  *  ♦  ♦  But 
•while  it  is  not  the  duty  of  courts,  nor  within  the  power 
of  equity,  to  supervise  the  honest  judgments  of  statutory 
officers  as  to  valuations,  equity  will  interfere  if  the  val- 
uations are  fixed  from  improper  motives  and  in  disreg^ard 
of  duty.  *  *  *  It  is  the  rule  that  an  excessive  valua- 
tion, merely,  does  not  establish  fraud,  but  the  attending^ 
circumstances  may  be  such  as  to  lead  to  the  conclusion 
that  it  was  fraudulently  and  dishonestly  made."  (Neto 
Haven  Clock  Co.  v.  Kochersperger,  175  111.  383.)  There  is  no 
evidence  in  this  record  to  show  that  the  property  listed 
by  the  appellant  was  re-valued  at  all  by  the  board  of  re- 
view. It  is  fairly  to  be  deduced  from  the  testimony  of 
the  appellant  that  the  increase  arose  from  the  decision 
of  the  board  that  the  appellant  was  the  owner  of  other 
property  than  that  listed  by  him  for  assessment,  and 
which  other  property  the  board  decided  should  be  as- 
sessed to  him.  As  said  before,  we  are  to  assume,  pri- 
marily, that  the  board  performed  the  duties  devolving 
upon  it  by  the  statute,  and  that  it  caused  such  other 
property,  which  in  the  opinion  of  the  board  the  appellant 
owned  and  on  which  he  should  pay  taxes,  to  be  "entered 
upon  the  assessment  books"  in  pursuance  of  the  require- 
ments of  said  section  37  of  the  Revenue  act. 

It  would  constitute  a  good  ground  of  complaint  that 
the  board  of  review  caused  entries  to  be  made  on  the 
assessment  books  assessing  to  appellant  property  which 
he  did  not  possess  or  own  or  so  control  as  that  it  became 
his  duty  to  report  the  same  for  taxation.  But  he  did  not 
produce  the  assessment  books  nor  state  in  his  bill  what 
appeared  thereon.  What  the  board  did  appears  of  rec- 
ord,— or,  at  least,  we  must  so  assume  in  the  absence  of 
proof  to  the  contrary.  We  think  a  court  of  equity  may 
revise  ttie  decision  of  the  board  of  review  assessing  prop- 
erty to  a  tax-payer  as  having  been  owned  by  him  and 
subject  to  taxation  and  omitted  from  the  schedule  pre- 
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pared  by  him.  The  manner  in  which  the  board  of  review 
conducts  its  investigation  is  such  that  the  tax-payer  is 
not  advised  of  the  proofs  heard  or  information  obtained 
by  the  board  relative  to  the  ownership  by  him  of  prop- 
erty said  to  have  been  omitted  from  the  schedule,  nor 
has  he  an  opportunity  to  contest  the  truth  of  such  proof 
or  such  information  before  the  board.  He  cannot  appeal 
from  any  decision  of  the  board,  other  than  from  a  deci- 
sion that  certain  property  is  not  exempt  from  assessment 
for  taxation.  {Button  v.  Board  of  RevietOy  188  111.  386.) 
Equity  will  therefore  afford  a  rem.edy  and  hear  and  de- 
termine whether  the  board  correctly  decided  that  the 
•tax-payer  was  the  owner  of  the  property  which  the  board 
assessed  against  him  as  having"  been  omitted  by  him  from 
his  schedule.  The  inquiry  in  such  an  equitable  proceed- 
ing is,  what  property  did  the  board  decide  the  tax-payer 
owned  and  had  omitted  from  his  schedule,  and  did  he  own 
that  property?  What  the  board  decided  is  to  be  deter- 
mined by  the  record  made  by  the  board  of  its  decision. 
A  tax-payer  seeking  the  aid  of  equity  must  therefore 
show  the  record  made  by  the  board,  and  then  he  will  be 
heard  to  show  that  he  did  not  own  the  property  there 
specified  in  the  record.  If,  in  fact,  the  board  did  not 
enter  its  decision  on  the  assessment  books,  or  if  its  de- 
cision did  not  show  on  such  books  the  kind  and  class  of 
property  said  to  have  been  omitted,  such  failure  would 
vitiate  the  assessment  unless  in  some  way  cured.  But 
a  tax-payer  cannot  ignore  the  record  made  by  the  board 
of  review,  which,  if  lawfully  rendered,  would  show  spe- 
cifically the  property  or  class  of  property  which  the 
board  decided  the  tax-payer  owned  and  had  not  listed 
for  assessment,  and  be  allowed  to  overturn  the  decision 
by  seeking,  in  a  general  way,  to  deny  that  he  had  any 
other  property  than  that  he  had  listed. 

The  decree  must  be  and  is  affirmed. 

Decree  affirmed. 
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V. 

The  Crane  Company. 

Opinion  filed  Ftbruary  17, 1904—Bfhearing  denied  AprU  7, 190J^, 

« 

1.  Contracts— rufc  where  contract  is  rediictd  to  writing.  Writings 
showingf,  upon  inspection,  a  complete  le^^al  obligation,  without  un- 
certainty or  ambiguity  as  to  the  object  and  extent  of  the  agree- 
ment, are  conclusively  presumed  to  include  the  entire  ag^reement 
of  the  parties,  and  the  omission  of  any  point  which  might  have  been 
embodied  does  not  justify  admission  of  parol  evidence. 

2.  Sauk— preliminary  negotiations  are  merged  in  written  contract. 
Preliminary  negotiations  for  the  purchase  of  existing  merchan- 
dise are  merged  in  the  written  contract  of  sale,  and  if  no  warranty 
of  quality  is  provided  for  in  the  contract  the  purchaser  is  pre- 
cluded from  claiming  one. 

3.  Sales — no  implied  warranty  on  sale  of  existing  chcUtd.  In  the 
sale  of  an  existing  chattel  there  is  not,  in  the  absence  of  fraud,  an 
implied  warranty  of  the  good  quality  or  condition  of  the  thing  sold. 

4.  Same— fc/icn  purcha^r  cannot  recover  on  the  ground  of  fraud  a}\d 
deceit,  A  purchaser  of  personal  property  cannot  recover  upon  the 
ground  of  fraud  and  deceit  where  he  sees  the  property  before  pur- 
chasing and  has  an  opportunity  to  inspect  the  same,  and  there  is 
no  concealment  by  the  seller  nor  any  representations  as  to  quality 
made  by  him  to  induce  the  purchaser  to  dispense  with  inspection. 

Tellurule  Power  Trans.  Co.  v.  Crane  Co.  103  111.  App.  647,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  H.  B.  Willis, 
Judge,  presiding. 

This  is  an  appeal  from  an  affirmance  by  the  Appellate 
Court  of  the  judgment  of  the  circuit  court  of  Cook  county 
in  a  suit  by  appellee  to  recover  the  balance  due  on  a 
contract  of  sale  of  a  quantity  of  iron  pipe  by  appellee 
to  appellants. 

August  13,  1806,  the  Telluride  Power  Transmission 
Company  contracted  with  one  T.  B.  Rhodes  for  the  erec- 
tion of  a  flume  and  pipe  line.  In  furtherance  of  his  con- 
tract Rhodes  gave  appellee  an  order  for  pipe,  specifying 
the  kind  of  pipe  required.  The  pipe  was  shipped  to  Ophir, 
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Colorado,  as  ordered,  and  there  remained  on  the  cars, 
owin^  to  the  fact  that  Rhodes  became  financially  embar- 
rassed and  unable  to  pay  the  freight  and  take  the  pipe 
from  the  cars.  Being  advised  that  Rhodes  was  unable 
to  take  up  the  Crane  Company's  draft  and  complete  his 
contract  with  the  Telluride  Company,  Mr.  L.  L.  Nunn, 
the  general  manager  of  the  Telluride  Company  and  one 
of  the  appellants  here,  went  to  Chicago  and  there  had 
a  conference  with  the  representatives  of  the  Crane  Com- 
pany relative  to  the  completion  of  Rhodes'  contract  by 
appellants  themselves,  and  concerning  the  quality  of  the 
pipe  then  on  the  cars  at  Ophir,  which  had  been  shipped 
to  Rhodes  by  appellee.  Afterward,  Nunn,  being  then  in 
New  York,  wrote  the  Crane  Company  the  following  letter: 

**TnE  Telluride  Power  Transmission  Co.,      ) 
Holland  House,  N.  Y.,  Dec.  18,  1S96.  \ 

^^ Crane  Co.,  10  North  Jefferson  St.,  Chicago,  III.: 

* 'Gentlemen — I  am  advised  from  Telluride,  Colorado,  that 
Mr.  T.  B.  Rhodes  is  unable  to  take  up  your  draft  against  bill  of 
lading  for  about  $2000  on  account  of  material  ordered  by  him 
to  complete  a  contract  with  the  Telluride  Power  Transmission 
Company.  We  have  advanced  Mr.  Rhodes  a  good  deal  beyond 
the  payments  provided  for  by  our  contract  with  him,  and  it 
is  not  entirely  convenient  for  me  to  pay  your  draft  while  ab- 
sent from  Telluride.  I  shall  return  next  mcmth.  If  you  will 
order  the  material  delivered  to  us  by  the  railway  company  and 
it  passes  the  inspection  of  our  engineer,  we  will  receive  it  at 
once  and  pay  your  draft  on  February  1,  and  also  greatly  ap- 
preciate your  courtesy  in  the  matter.  On  account  of  the  well 
known  strength  of  our  company  I  have  no  hesitation  in  asking 
the  credit.  Mr.  James  Campbell,  of  St.  Louis,  is  the  president, 
and  Mr.  H.  R.  Newcomb,  treasurer  of  the  Savings  and  Trust 
Company  of  Cleveland,  Ohio,  is  the  treasurer  of  our  company. 
Please  telegraph  me,  care  Holland  House,  New  York,  your 

decision.  '* Yours  trulv  x  x    xt         »» 

Luuis  LiuiY,  LuciEN  L.  Nunn." 

To  this  letter  the  Crane  Company  replied  by  wire  un- 
der date  of  December  22: 

"Letter  received;  on  receipt  of  your  company's  note  due 
February  1  for  nineteen  hundred  seventy-six  dollars  nine  cents 
will  order  material  delivered;  write  to-day.  Crane  Co  " 
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It  sl^so  vrc»te  the  following  letter,  stating,  among 

TLii-  LTi-  •IT*  :♦  t-5  3«'t  correspond  with  the  amount  of  our 

»r-..^.   x'\    I  T"^  *>-.;  >'.     We  had,  however,  deducted  $31.03 

:  -    :!>:    'r>--  n".     a  tJe  aa«ierstandin«r  that  draft  was  to  be 

^*.  .   ^ '  T.rT"         "'   ra-^i*?.  ander  the  proposed  arranfjement 

'    -         •  .  :v  -  v..  11  c  -V  Tu.'ie.    Your  propt>sition  is  to  pay  us 

r    '     -  ^^  '.    ^r'V*-t:*t  the  material,  when  delivered,  passes 

^-  '  '     z    •.       \ic  ^^iiT'aeer.     We  cannot  consent  to  any 

*.."!>  .'i.i-ictcfr*  because  it  is  too  general  in  its 

-   -■■>.     \      .     !•  c  i*i«'w  what  your  arranjferaent  was  with  Mr. 

.*    .  ^  ^  '    *  r..-   %•  ni  -^t  inspection  would  be  required.     We 

^  .  •   .*  ■  »i    tiar-^'rial  we  have  furnished  is  strictly  in  ac- 

,>    fc  '  *  ^l''   KhtHles*  order  to  us,  and  we  should  not  be 

^    •     _        •    t  except  on  absolute  payment  or  promise  of 

'^    .;  •*     'lo  doubt  appreciate  the  correctness  of  our 

-"     ■    ■'*•         "Yours  truly,     ^kank  Co., 

O.  p.  Dickinson." 
V^  '.  *  ^  Vttor  refused  inspection,  the  telegram  and 
,  ^%i».x*  ;i'\oa  no  immediate  attention  by  Mr.  Nunn. 
*'.    \x^''ii^vr  ovK  1S96,  the  Crane  Company  again  wired, 

.V  I  .  .»x%^.  "12/30/96. 

•.    Y»«*»     Please  reply  to  our  letter  of  twenty-second. 

Crane  Co." 

l\»  i"»<  toloirram  Mr.  Nunn  replied  by  the  following 

*iIoi.L.\ND  House,  New  York,  Dec.  30,  1S96. 

<*'. ,  »''  \i»tth  Jfff*rson  St.,  Chicago,  IlL: 

Klww  i:\4KN     I  jjreatly  regret  the  delay  in 'adjusting  the 

ii.f'v*  v't  the  pi|H*  shipped  to  Mr.  T.  B.  Rhodes  at  Telluride, 

V Ms     I  hxi\e  luit  just  returned  from  my  Christmas  vacation. 

M\  !v  tier  to  you  must  have  been  very  ambiguous,  for  you 

'i  iw  v^atu'lv  mi^undei'stood  my  proposition.    It  was  not  to  re- 

vv  w  tSv^  pi|v  and  then  pay  for  it  if  satisfactory,  but  to  ascer- 

I  »  (I  S\  iUN|HvtUm  whether  it  was  such  as  we  required,  and  if 

I I  \>  IX.  tv^  txveive  it  immediately  and  pay  for  it  on  the  first  of 
b\  Si  w  \\\  \\K\\  I  am  confident  Mr.  Rhodes  is  financially  un- 
.^s\'  tv»  vv^nplv  with  his  contract  with  either  you  or  us.  Of 
vxMH  ,0,  ax  wo  di\l  not  order  the  pipe  you  do  not  expect  us  to 
\  i^^^  \\  auvl  |M\  U^v  it  unless  it  is  such  as  we  can  use,  but  if  it  is 
v'lv  U  ax  \\\*  wvjuiiv  we  are  anxious  to  have  it  immediately,  and, 
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of  course,  will  pay  your  price.  I  do  not  like  to  g^ive  a  promis- 
sory note.  Our  company  has  never  executed  a  note  in  its  en- 
tire history.  A  note  would  add  nothing  to  your  security.  If 
we  take  the  material  we  are  bound  to  pay  for  it. 

'^Please  do  me  the  courtesy  of  delivering  this  shipment  to 
us  without  further  delay,  and  I  will  telegraph  my  engineer  to 
inspect  it  at  once  and  receive  it  on  the  cars  if  he  thinks  the 
strength  sufficient.  Beiiig  away  from  home,  I  should  like  very 
much  to  have  this  favor.     Kindly  wire  me  on  receipt  of  this. 

*'Very  truly  yours,  l.  L.  Nunn." 

To  this  letter  the  Crane  Company  telegraphed:  "Sec- 
retary Murphy  will  call  and  see  you  Wednesday  night 
or  Thursday  morning."  Mr.  Murphy  called,  but  nothing 
was  done  in  New  York,  and  on  January  22,  1897,  appel- 
lee wired  the  Telluride  Company  as  follows: 

'^Railroad  wires  pipes  still  uncalled  for  and  must  be  disposed 
of  without  delay.  Nunn,  when  here,  agreed  to  accept  pipe, 
and  we  supposed  it  taken  before  this.    Why  delay?    Answer. 

Crane  Co.** 

This  was  replied  to  on  January  23,  as  follows: 

'*7b  Crane  Co.^  Chicago,  III.: 

**Delay  account  complications  with  contractor,  but  practi- 
cally settled.     Propose  accepting  soon. 

Telluride  Power  Transmission  Co." 

On  February  5,  1897,  Nunn  wrote  the  Crane  Company 

this  letter:  * 'Denver,  Colo.,  Feb.  6, 1897. 

*  *  Crane  Co. ,  10  North  Jefferson  St. ,  Chicago,  III.  : 

**Gentlemen — I  was  delayed  in-  my  return  west  by  the  very 
serious  illness  of  my  brother,  and  but  just  arrived  here  this 
morning.  My  engineer  from  Telluride  met  me,  and  explained 
the  situation  respecting  the  shipment  of  pipe  to  Mr.  Rhodes  at 
Ophir.  The  whole  matter  is  certainly  very  badly  mixed.  Mr. 
Rhodes  cannot  be  found.  He  has  abandoned  the  matter,  and 
the  demurrage  on  the  four  cars  since  November  16,  17  and  18 
amounts  to  something  over  $400.  My  firm  has  represented  the 
railroad,  as  attorneys,  ever  since  its  construction.  I  called  to- 
day and  used  all  the  influence  I  could  to  have  the  demurrage 
charge  deducted,  and  succeeded  to  the  extent  of  having  it  re- 
duced to  $100,  which  I  believe  is  less  than  the  actual  expense 
incurred  by  the  railroad  company  in  pulling  the  cars  backwards 
find  forwards  over  the  single  switch  at  that  place.  My  engineer 
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informs  me  that  we  can  use  about  one-half  the  pipe  at  the 
present  time  and  the  other  half  in  the  construction  of  a  du- 
plicate line  which  we  propose  to  put  in  during  May  and  June. 
In  the  meantime  we  must  order  new  pipe  from  you  to  complete 
both  lines.  The  freight  charges  on  these  four  cars  amount  to 
$1174.  If  we  pay  this  amount  and  the  demurrage  charges, 
making  nearly  $1300,  and  place  with  you  another  order  for  pipe 
to  complete  two  lines,  we  do  not  feel  that  we  should  pay  for 
the  half  of  the  pipe  which  will  not  be  used  for  some  months, 
until  we  use  it, — or,  to  fix  the  date  definitely,  untilJune  first, — 
and,  of  course,  we  cannot  afford  to  pay  without  charging  to 
your  account  the  demurrage. 

"We  regret  very  much  that  you  have  suffered  any  inconve- 
nience and  we  are  anxious  to  render  you  any  assistance  in  our 
power,  but,  of  course,  we  are  not  responsible  for  Mr.  Rhodes' 
contracts,  and  it  would  seem  from  the  condition  he  is  in  that 
he  is  entirely  unable  to  make  any  use  whatever  of  the  pipe, 
and  that  you  would  therefore  have  it  on  your  hands,  with 
freight  charges  one  way  amounting  to  more  than  half  the  price 
of  the  pipe,  and  including  return  charges  amounting  to  more 
than  the  entire  price  of  the  pipe.  If  you  will  instruct  us  by 
wire  Monday  morning  to  do  so,  we  will  settle  with  the  railroad 
and  stop  further  expense  and  will  take  the  pipe  at  the  original 
bill,  paying  one-half  within  a  few  days  and  the  other  half  about 
June  1,  charging  you  the  amount  paid  for  demurrage. 

**I  shall  only  be  in  Telluride  a  few  hours  on  Monday,  leaving 
there  in  the  afternoon  for  our  works  in  Utah  and  Montana. 
Kindly  attend  to  this  matter  without  delay,  and  wire  me  so 
that  I  can  close  it  up  while  in  Telluride.  I  might  add,  that 
owing  to  the  long  delay  it  is  now  immaterial  to  us  whether  we 
make  use  of  the  pipe  at  all  before  summer. 

"Very  sincerely  yours,  l.  L.  Nunn." 

To  this  appellee  immediately  replied  by  wire: 

L.  L.  Nunn^  Agent  T.  P.  T.  Co.,  Telluride,  Colo.: 

We  accept  proposition  contained  in  your  letter  fifth. 

Crane  Co." 

Appellee  wrote  the  same  day  this  letter: 

CiiiCAao,  Feb.  8,  1897. 
"X.  L.  Nann,  Manager  Telhirkle  Poioer  Trans.  Co.,  Telluride,  Colo.: 
"Dear  Sir — We  received  this  morning  your  favor  of  the  5th, 
and  as  requested  immediately  wired  you  in  reply,  'We  accept 
proposition  contained  in  your  letter  5th.'  This  proposition  is 
that  you  will  take  the  pipe  which  we  sold  to  T.  B.  Rhodes  &  Co. , 
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paying-  the  f reig"ht  and  demurrage  charjjes,  and  that  you  will 
then  pay  us  the  amount  of  our  original  bill  less  $100  demurrage, 
making  payments  one-half  within  a  few  days  and  the  other 
half  about  June  1.  The  amount  of  the  original  bill  referred  to 
was  $2048.77.  From  this  is  to  be  deducted  a  freight  allowance 
of  $72.68,  leaving  the  net  amount  $1976.09,  as  stated  in  our 
letter  of  December  22,  addressed  to  you  in  New  York. 

'*We  had  rather  expected  to  receive  payment  of  the  full 
amount  now,  but  are  willing  to  make  the  concession  of  time  in 
view  of  all  the  circumstances,  and  especially  because  you  prom- 
ise to  give  us  orders  for  additional  pipe.  We  shall  be  glad  to 
receive  such  orders,  and  think  that  by  dealing  directly  with 
you  we  shall  avoid  any  misunderstandings. 

-Yours  truly,  Crane  Co., 

O.  P.  Dickinson." 

Appellants  then  received  and  used  the  pipe  in  con- 
troversy. 

Upon  the  trial  the  followipg  stipulation  was  filed: 
"A  question  has  arisen  as  to  whether  plaintiff  or  the 
defendants  are  entitled  to  open  and  close  the  argument 
in  the  above  entitled  cause,  and  for  the  purpose  of  dis- 
posing of  the  question  it  is  agreed  between  the  parties 
hereto  that  theretofore  the  defendants  purchased  from 
the  plaintiff  a  lot  of  pipe  then  on  the  cars  at  the  town 
of  Ophir,  Colorado,  at  the  agreed  price  of  $1876.09;  that 
$1000  was  paid  on  account  of  said  purchase  on  June  29, 
1897,  and  that  no  other  payments  have  been  made;  and 
it  is  further  agreed  that  defendants  received  said  pipe, 
and  that  this  agreement  shall  be  read  in  evidence  when 
the  jury  is  sworn  to  try  the  issues  in  this  case,  or  to  the 
court  if  the  jury  should  be  waived,  and  that  thereupon 
the  defendants  shall  be  permitted  to  offer  their  evidence, 
and  that  counsel  for  defendants  shall  have  the  opening 
and  closing  arguments." 

After  receiving  the  pipe  appellants  made  a  payment 
of  $1000,  and  appellee  brought  suit  to  recover  the  unpaid 
balance  of  $876.09. 

Appellants  filed  separate  pleas  of  the  general  issue 
and  set-off,  alleging  that  they  were  engaged  in  the  busi- 
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ness  of  generating"  electricity  by  water  power,  obtained 
by  means  of  water  conveyed  by  pipe  lines,  and  that  ap- 
pellee sold  them  pipe  to  be  used  for  that  purpose,  which 
pipe  appellee  guaranteed  was  of  a  certain  strength,  qual- 
ity and  thickness,  of  the  very  best  material  in  the  mar- 
ket, suitable  for  the  purpose  for  which  it  was  to  be  era- 
ployed,  of  sufficient  strength  and  quality  to  carry  water, 
as  aforesaid,  and  to  withstand  the  pressure  consequent 
upon  the  transmission  of  such  water;  that  the  pipe  was 
delivered  and  partly  paid  for  and  appellants  placed  it  in 
position  for  the  transmission  of  such  water,  but  that  the 
pipe  was  not  made  in  accordance  with  the  specifications 
and  requirements  in  the  order  for  the  same,  nor  was  the 
pipe  of  the  strength,  thickness  and  quality  guaranteed  by 
appellee,  nor  was  it  of  sufficient  strength  to  carry  such 
water,  and  that  by  reason  of  the  poor  quality  of  the  pipe, 
and  the  poor,  unskilled  and  insufficient  character  of  the 
workmanship  on  it,  it  burst  repeatedly  and  caused  valu- 
able lands  and  property  of  appellants  to  be  overflowed, 
and  after  being  repaired  burst  repeatedly,  so  that  it  could 
not  be  used  for  the  transmission  of  such  water,  whereby 
the  appellants  were  damaged  to  the  extent  of  $50,000. 

On  the  trial  appellants  offered  evidence  to  show  that 
Rhodes,  before  giving  his  order,  showed  to  Mr.  Lee, 
the  agent  of  appellee,  his  contract  with  the  Telluride 
Company  and  the  profile  showing  the  requirements  and 
water  pressure  of  the  contemplated  line;  that  Lee  under- 
stood that  the  pipe  was  to  have  a  safety  factor  of  five 
and  a  tensile  strength  of  60,000  pounds  to  the  square 
inch,  and  that  said  material  of  that  quality  would  be  fur- 
nished. They  further  offered  to  show  that  after  the  fail- 
ure of  Rhodes  to  complete  his  contract,  when  Mr.  Nunn. 
called  upon  the  Crane  Company  in  reference  to  the  de- 
livery to  appellants  of  the  pipe  on  the  cars  at  Ophir,  Col- 
orado, and  mentioned  the  requirements  of  the  pipe,  he 
was  assured  by  the  representatives  of  appellee  that  the 
quality  of  the  pipe  was  the  very  best.     Appellants  also 
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offered  to  show  that  the  pipe  was  installed  and  burst 
repeatedly  under  the  water  pressure,  causing  great  dam- 
age; that  the  pipe  was  apparently  burnt  in  welding,  and 
had  not  the  requisite  tensile  strength  nor  a  safety  factor 
of  five.  This  evidence  was  admitted  over  the  objection 
of  appellee  and  afterward  stricken  out  by  the  court,  and 
the  jury  were  instructed  to  return  a  verdict  in  favor  of 
appellee  for  f876.09,  the  court  holding  that  the  contract 
was  in  writing  and  embraced  in  the  letters  and  telegrams 
hereinbefore  set  forth.  On  appeal  the  Appellate  Court 
sustained  the  trial  court,  holding  that  the  letter  of  ap- 
pellants of  February  5,  1897,  together  with  appellee's 
reply  thereto  by  telegram  and  letter  of  February  8,  1897, 
constitute  a  written  contract  between  appellants  and  ap- 
pellee, in  which  all  previous  negotiations  were  merged. 
To  reverse  that  judgment  appellants  now  prosecute  this 
further  appeal,  contending  that  no  contract  is  shown  to 
have  been  entered  into  by  both  appellants;  that  the  let- 
ters of  February  5  and  8  and  the  telegram  of  the  eighth- 
do  not  constitute  the  agreement  between  the  parties,  but 
that  it  is  to  be  found  in  all  the  negotiations,  oral  and 
written,  which  passed  between  the  parties;  and  that, 
even  if  the  letters  of  the  fifth  and  eighth  and  the  tele- 
gram of  the  eighth  do  constitute  the  entire  contract,  the 
circumstances  shown  in  evidence  sustain  the  contention 
of  an  implied  warranty  of  the  fitness  of  the  pipe  sold  for 
the  purpose  to  which  it  was  to  be  put. 

Kraus,  Alschuler  &  HoLDEN,  for  appellants. 

James  H.  Barnard,  (E.  M.  Ashcraft,  and  E.  M. 
ASHCRAPT,  Jr.,  of  counsel,)  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  action  in  this  case  is  not  brought  upon  the  con- 
tract between  the  Crane  Company  and  Rhodes  to  furnish 
pipe  to  the  latter  for  the  pipe  line  he  had  contracted  to 
erect  for  the  Telluride  Company,  but  the  suit  is  against 
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the  latter  company  and  L.  L.  Nunn,  the  general  manager 
of  that  company,  (appellants  here,)  jointly,  upon  a  con- 
tract for  the  sale  of  certain  pipe  at  the  time  on  cars  at 
Ophir,  Colorado,  which  had  been  shipped  by  appellee 
to  Rhodes  on  his  contract,  which  he,  by  reason  of  his  in- 
solvency, was  unable  to  perform,  the  pipe  being  thereby 
left  upon  the  hands  of  appellee.  Appellants  contend 
that  no  joint  contract  by  them  is  shown  by  the  record. 
We  do  not  think  the  position  can  be  maintained.  No  plea 
in  abatement  or  in  bar  was  filed  and  no  proof  offered  on 
the  point,  but  by  the  stipulation  of  parties  which  was 
filed  on  the  trial,  the  joint  liability  is  admitted,  and  fur- 
ther discussion  on  the  question  is  thereby  rendered  un- 
necessary. 

It  is  again  urged  that  the  Appellate  Court  erred  in 
holding  that  the  letters  of  February  5  and  8  and  the 
telegram  of  February  8,  set  forth  in  the  foregoing  state- 
ment, constitute  the  entire  contract  between  the  parties, 
it  being  insisted  that  the  entire  agreement  is  to  be  found 
in  all  the  negotiations,  oral  and  written,  had  between 
the  parties,  and  that  appellants  had  the  right  to  show 
an  express  warranty  of  the  pipe  to  them.  '  The  questions 
as  to  what  writings  should  be  considered,  and  whether 
or  not  those  considered  constituted  a  written  contract, 
and  whether  or  not  the  written  contract  fully  expressed 
the  agreement  between  the  parties,  were  for  the  court. 
The  rule  is,  that  when  the  writings  show,  upon  inspec- 
tion, a  complete  legal  obligation,  without  any  uncertainty 
or  ambiguity  as  to  the  object  and  extent  of  the  engage- 
ment, it  is  conclusively  presumed  that  the  whole  agree- 
ment of  the  parties  was  included  in  the  writings.  The 
fact  that  a  point  has  been  omitted  which  might  have 
been  embodied  therein  will  not  open  the  door  to  the  ad- 
mission of  parol  evidence  in  that  regard.  {Seitz  v.  Brew- 
ers^ Refrigerating  Go.  141  U.  S.  510.)  In  the  case  at  bar  the 
pipe  in  question  was  on  the  cars  at  Ophir,  where  it  had 
been  consigned  to  Rhodes.    Rhodes  was  unable  to  take 
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and  pay  for  it,  and  appellants  began  negotiating  for  its 
purchase  with  a  view  of  completing  the  pipe  line  them- 
selves, which  Rhodes  had  abandoned.  Mr.  Nunn  had 
interviews  with  the  representatives  of  the  appellee  and 
exchanged  letters  and  telegrams  in  relation  to  the  pro- 
posed purchase  by  appellants,  which  finally  culminated 
in  Nunn's  written  offer,  contained  in  his  letter  to  appel- 
lee dated  February  5,  1897.  Appellee's  telegram  and  let- 
ter of  the  8th  of  February,  accepting  the  offer,  closed  the 
deal.  The  rule  is  too  well  recognized  to  require  citation 
of  authorities  that  all  preliminary  negotiations,  whether 
oral  or  written,  are  merged  in  the  written  contract.  The 
offer  by  appellants  to  buy  the  pipe,  which  appears  in 
Nunn's  letter  of  February  5,  and  the  stipulation  of  terms 
therein  upon  which  the  purchase  would  be  made,  consid- 
ered together  with  appellee's  letter  and  telegram  of  the 
eighth  accepting  appellants'  offer,  constitute  a  contract 
in  writing  which  is  clear  and  unambiguous,  both  as  to  its 
object  and  extent.  Considering  these  documents  alone, 
without  any  reference  to  previous  negotiations,  they  leave 
nothing  to  be  explained, — they  contain  all  the  elements 
of  a  complete  written  contract.  If  appellants  had  de- 
sired any  further  conditions,  it  was  their  duty  to  have 
so  stipulated.  The  fact  that  in  their  written  proposal 
to  purchase  they  require  no  warranty  of  the  pipe,  pre- 
cluded them  from  insisting  upon  it  on  the  trial. 

It  is  further  urged,  that  conceding:  that  the  letters  and 
telegram  of  February  5  and  8  constitute  the  entire  con- 
tract between  the  parties,  yet  there  is  an  implied  war- 
ranty that  the  pipe  was  fit  and  suitable  for  the  purpose 
for  which  it  was  intended  to  be  used.  The  rule  is,  that 
if  an  article  is  to  be  made  or  supplied  to  the  order  of  a 
purchaser  there  is  an  implied  warranty  of  the  fitness  of 
the  article  for  the  special  purpose  designed  by  the  buyer, 
if  that  purpose  be  known  to  the  vendor;  but  in  the  bar- 
gain and  sale  of  an  eosisting  chattel  there  is  not,  in  the  ab- 
sence of  fraud,  an  implied  warranty  of  good  quality  or 
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condition  of  the  thing  sold.  (Benjamin  on  Sales,  sec.  647; 
Mechem  on  Sales,  sees.  1312-1316;  Kohl  v.  Lindley,  39  111. 
195;  Misner  v.  Granger,  4  Gilm.  69;  Carondelet  Iron  Works  v. 
Moore,  78  111.  65.)  In  the  case  at  bar  the  chattels  in  con- 
troversy were  in  existence,  on  the  cars  near  appellants' 
works,  where  appellants  passed  them  frequently  during" 
the  several  months  they  lay  there.  That  the  appellants 
knew  and  recognized  that  they  could  determine,  by  in- 
spection, whether  or  not  the  pipe  would  suit  them,  is  evi- 
denced by  the  fact  that  in  the  preliminary  negotiations 
for  the  purchase  Mr.  Nunn  stated  that  if  the  pipe  should 
suit  their  purpose '  they  would  take  it  and  pay  for  it. 
Where  the  purchaser  of  personal  property  sees  the  prop- 
erty before  taking  possession  and  has  every  opportunity 
to  inspect  the  same,  and  no  concealment  is  used  on  the 
part  of  the  seller  or  representations  made  by  him  re- 
specting the  quality  to  induce  the  purchaser  not  to  exam- 
ine the  same,  the  purchaser  cannot  recover  on  the  ground 
of  fraud  and  deceit.  (Carondelet  Iron  Works  v.  Moore,  su- 
pra.) In  the  case  at  bar  we  do  not  think  the  evidence 
as  to  representations  by  appellee  of  the  quality  of  the 
pipe,  even  if  admitted,  would  make  such  a  case  of  deceit 
or  false  statements,  knowingly  made,  as  would  warrant 
a  finding  in  favor  of  appellants,  where  it  is  shown  that 
they  had  as  good  opportunity  of  testing  and  inspection 
as  had  appellee.  There  is  no  evidence  whatever  tending 
to  prove  that  statements  were  made  to  appellants  for 
the  purpose  of  inducing  them  to  waive  the  inspection 
which  they  first  insisted  on.  The  Crane  Company  simply 
wrote  that  it  would  not  consent  to  make  the  sale  depend- 
ent upon  inspection  by  appellants'  engineer.  Here  was 
an  existing  chattel,  which,  in  the  absence  of  an  express 
warranty,  appellants  must  be  held  to  have  purchased 
upon  their  own  inspection,  or,  if  they  failed  to  do  so,  at 
their  own  risk. 

The  judgment  of  the  Appellate  Court  is  right  and  will 

be  amrmed.  Judgment  qfcrmed. 
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George  Thomson,  Admr. 

V. 

William  P.  Black,  Admr. 

Opinion  filed  February  17, 1904—Eehearing  denied  April  7, 1904* 

Appeals  and  errors — toJien  an  alleged  error  cannot  he  considered. 
Alleged  error  in  a  foreclosure  decree. in  allowing  the  deficiency,  if 
any,  after  sale,  as  a  seventh-class  claim  against  the  estates  of  the 
makers  of  the  note  and  trust  deed,  cannot  be  considered  on  appeal, 
where  no  sale  had  been  had  when  the  appeal  was  taken,  the  exist- 
ence of  a  deficiency,  and  its  amount,  being  then  undetermined. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jesse  Holdom,  Judg"e, 
presiding. 

Fred  H.  Atwood,  Frank  B.  Pease,  William  S. 
CoRBiN,  and  Charles  O.  Loucks,  for  appellant. 

William  R.  Plum,  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  for  the  First  District  affirming  a  decree  of  the 
superior  court  of  Cook  county  for  the  foreclosure  of  a 
trust  deed  given  upon  certain  real  estate  situated  in  said 
county,  to  secure  the  payment  of  twelve  promissory  notes 
for  the  sum  of  $500  each,  and  interest.  The  decree  found 
there  was  due  the  sum  of  $7150  upon  the  notes  secured 
by  the  trust  deed  and  ordered  the  sale  of  the  premises 
described  in  said  trust  deed  to  satisfy  said  decree,  and 
that  the  master,  after  sale,  report  the  deficiency,  if  any, 
to  the  court,  and  provided  that  when  the  deficiency  was 
ascertained  the  same  should  be  allowed  as  a  seventh - 
class  claim  against  the  estates  of  the  makers  of  the  notes 
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and  trust  deed  which  were  in  process  of  settlement  in  the 
probate  court  of  Cook  county. 

The  appellant  has  suggested  no  reason  for  reversing" 
the  decree  of  foreclosure  and  sale,  but  the  principal  ques- 
tion argued  in  his  brief  is  the  invalidity  of  that  part  of 
the  decree  which  provides  for  the  allowance  of  the  defi- 
ciency after  sale,  if  any,  as  a  seventh-class  claim  against 
the  estates  of  the  makers  of  the  notes  and  trust  deed. 
That  question,  however,  is  not  before  us  for  determi- 
nation, as  it  is  clear  the  appeal  as  to  that  part  of  the 
decree  is  premature.  It  cannot  be  determined  what  the 
deficiency  will  be  until  after  a  sale,  and  no  sale  had  been 
made  at  the  time  of  the  appeal.  There  may  be  no  defi- 
ciency after  sale,  and,  if  any,  it  may  be  less  than  $1000, 
in  which  case  an  appeal  will  not  lie  to  this  court  from 
the  judgment  of  the  Appellate  Court  without  a  certifi- 
cate of  importance.  In  Eggleston  v.  Morrison,  185  111.  577, 
which  was  a  bill  to  foreclose  a  mortgage,  where  it  was 
sought,  before  sale,  to  review  the  action  of  the  trial 
court  in  entering  a  conditional  deficiency  decree,  on  page 
579  it  was  said:  "An  appeal  will  not  lie  from  a  finding 
or  conclusion,  either  of  law  or  fact,  not  accompanied  by 
any  final  judgment  or  decree,  and  there  can  be  no  per- 
sonal decree  until  there  is  a  judicial  determination  of 
the  amount  due.  That  amount  can  only  be  ascertained 
after  the  sale,  and  such  a  decree  as  this  is  not  final  in 
that  respect." 

It  is  also  contended  that  there  was  error  committed 
by  the  trial  court  in  refusing  to  apportion  the  costs,  and 
in  support  of  such  contention  it  is  said  the  costs  were 
mainly  incurred  in  establishing  the  liability  of  the  mak- 
ers of  the  notes  and  trust  deed  for  the  deficiency  should 
the  premises  not  sell  for  enough  to  satisfy  the  debt,  and 
that  the  costs  thus  incurred  should  have  been  adjudged 
against  the  appellee.  The  appellee  recovered  on  that 
issue  upon  the  hearing,  and  in  the  state  of  this  record 
the  question  of  the  liability  of  the  makers  of  the  notes 
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and  trust  deed  not  being  before  us  for  review,  we  are 
unable  to  say  there  was  error  committed  in  the  refusal 
to  apportion  costs. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Mary  E.  Butler 

V. 

Martha  A.  Miller  et  al. 

Opinion  filed  February  17^  1904— Rehearing  denied  April  7, 190J^ 

Appeals  and  errors— party  canryot  make  one  case  in  her  hill  and 
another  on  writ  of  error,  A  plaintiff  in  a  chancery  suit  cannot  make 
one  case  by  her  bill  in  the  lower  court,  and,  having*  failed  there, 
urg^e  a  different  one  on  writ  of  error. 

Writ  op  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  O.  H.  Horton,  Judge,  presiding. 

John  C.  Wilson,  and  William  Slack,  for  plaintiff 
in  error. 

Eldridge  &  Rose,  Edward  P.  Vail,  and  Charles  L. 
Bartlett,  for  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  sued  out  of  this  court  to  review 
a  decree  of  the  circuit  court  of  Cook  county,  entered  on 
February  28,  1902,  dismissing,  for  want  of  equity,  a  bill 
in  chancery  filed  in  that  court  on  April  15,  1901,  by  Mary 
E.  Butler,  plaintiff  in  error,  against  Martha  A.  Millei:, 
one  of  the  defendants  in  error. 

The  bill-,  as  amended,  represents  that  on  the  seventh 
day  of  November,  1899,  there  was  filed  in  the  office  of  the 
circuit  clerk  of  said  county  a  "transcript  of  judgment 
for  execution  to  sell  land,  a  copy  of  which  transcript  of 
judgment"  is  attached  to  the  bill;  that  by  said  transcript 
of  judgment  it  appears  that  on  the  14th  day  of  August, 
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1899,  before  a  justice  of  the  peace  in  Cook  county,  at 
the  suit  of  Julia  C.  Higbee  against  Mary  E.  Butler  and 
Redmond  P.  Sheridan,  joint  defendants,  a  summons  was 
ordered  and  issued,  returnable  August  22,  1899;  that  said 
summons  was  returned  showing  service  on  Sheridan  and 
that  Mary  E.  Butler  was  not  found;  that  on  August  22, 
1899,  the  cause  was  continued  until  August  29,  1899;  that 
judgment  was  then  taken  against  Sheridan  for  $70.55; 
that  on  September  25,  1899,  summons  in  the  nature  of 
a  scire  facias  was  issued  against  Mary  E.  Butler,  as  de- 
fendant in  said  cause,  returnable  October  5,  1899;  that 
said  scire  facias  was  duly  returned  by  the  constable  show- 
ing personal  and  timely  service  by  reading  to  Mary  E. 
Butler,  and  that  on  October  5,  1899,  the  case  was  called, 
plaintiff  and  defendant  being  present,  evidence  was  heard 
and  judgment  rendered  against  Mary  E.  Butler,  together 
with  Sheridan,  for  the  sum  of  J60.55  and  costs  of  suit; 
that  on  October  26,  1899,  execution  issued  against  both 
defendants,  and  was  returned  on  October  28,  1899,  in  no 
part  satisfied,  and  with  a  statement  in  the  return  thereon 
to  the  effect  that  the  defendants  in  the  execution  had  no 
personal  property  in  the  county  whereof  the  constable 
could  cause  to  be  made  the  said  judgment  and  costs,  or 
any  part  thereof;  that  on  November  9,  1899,  execution 
issued  out  of  the  circuit  court  of  Cook  county,  directed 
to  the  sheriff  of  that  county,  for  the  collection  of  the 
amount  of  the  said  judgment  and  costs,  against  Mary  E. 
Butler  and  Redmond  P.  Sheridan;  that  by  virtue  thereof, 
on  the  11th  day  of  November,  1899,  the  sheriff  levied  on 
certain  real  estate  in  said  county  of  which  complainant 
was  the  owner  in  fee  simple,  and  sold  the  same  on  the 
12th  day  of  December,  1899,  to  Julia  C.  Higbee,  to  whom 
a  certificate  of  purchase  was  duly  executed,  which  was 
by  her,  on  December  3,  1900,  assigned  to  Martha  A.  Mil- 
ler, and  on  March  13,  1901,  the  sheriff  of  said  county  exe- 
cuted to  said  Miller  a  sheriff's  deed  for  the  real  estate 
in  question. 
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The  bill  then  charges,  in  substance,  that  said  deed 
does  not  convey  any  title  for  the  reasons  following": 

First — The  summons  issued  by  the  justice  was  never 
served  on  Sheridan,  he  never  appeared  in  the  suit  before 
the  justice,  and  judgment  was  rendered  against  him  by 
the  justice  without  jurisdiction. 

Second — The  scire  facias  was  never  served  oh  the  com- 
plainant, Mary  E.  Butler,  and  she  never  appeared  in 
the  suit  before  the  justice,  and  the  judgment  rendered 
against  her  and  said  Sheridan  was  rendered  without  the 
justice  having  jurisdiction  of  either. 

Third — ^The  return  on  the  execution,  to  the  effect  that 
complainant  and  Sheridan  had  no  personal  property  out 
of  which  the  judgment  could  be  made,  is  untrue;  that 
each  had  ample  personal  property  out  of  which  the  exe- 
cution could  have  been  satisfied,  and  that  the  endorse- 
ment and  return  on  said  execution  are  false  and  were 
fraudulently  made. 

Fourth — Complainant  never  had  any  notice  or  knowl- 
edge of  the  pendency  of  the  cause  before  the  justice  of 
the  peace,  or  of  the  summons  or  scire  facias,  or  of  either 
of  the  judgments  rendered  in  the  cause,  or  of  either  of 
the  executions,  or  of  the  transcript  of  the  judgment,  or 
of  the  sale,  or  of  the  execution  of  the  certificate  of  pur- 
chase, or  of  the  sheriff's  deed,  until  about  the  20th  day 
of  March,  1901,»and  that  no  demand  was  made  upon  her 
for  the  amount  called  for  by  the  execution  issued  by 
the  justice.  . 

The  bill  further  avers  that  the  defendant  took  the 
assignment  of  the  certificate  of  purchase  with  knowl- 
edge of  the  facts  set  out  in  the  bill,  and  that  the  defend- 
ant is  not  the  lawful  owner  of  said  real  estate;  that  the 
title  held  by  her  in  the  same  is  held  without  legal  or 
equitable  right;  that  complainant  is  in  possession  of  said 
real  estate,  and  avers  that  the  said  sheriff's  deed  is  a 
cloud  upon  her  title;  that  she  was  not  indebted  to  Julia 
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C.  Hig^bee  in  any  sum  at  the  time  said  judgment  was 
rendered  against  her,  unless  by  virtue  of  the  assignment 
of  some  claim  against  her  to  said  Higbee;  that  she  was 
never  informed  of  any  such  assignment,  and  offers  to  pay 
to  Martha  A.  Miller,  as  assignee  of  Higbee,  such  amount, 
if  any,  as  may  be  due  her  upon  an  accounting;  prays  that 
the  deed  may  be  set  aside  and  decreed  null  and  void. 

The  defendant  answered,  admitting  the  filing  of  the 
transcript  and  that  the  document  attached  to  the  bill  "is 
substantially  a  correct  copy  of  said  transcript;"  admit- 
ted the  suit  and  the  various  steps  in  the  proceedings  as 
stated  in  the  bill,  but  denied  the  existence  of  each  and 
every  of  the  causes  upon  which  the  bill  places  the  right 
to  the  relief  sought. 

The  cause  was  referred  to  a  master  to  take  the  proofs. 
Upon  the  hearing  before  the  master  complainant  offered 
no  evidence  whatever.  Defendant  took  the  testimony 
of  several  witnesses,  from  which  it  conclusively  appears 
that  the  summons  was  personally  served,  by  reading,  up- 
on Sheridan;  that  the  scire  facias  was  personally  served, 
by  reading,  on  the  complainant,  as  stated  in  the  returns 
on  those  writs,  respectively;  that  the  defendant  was 
present  before  the  justice  of  the  peace  on  October  5, 1899, 
during  the  trial  of  the  cause  against  her,  and  was  then 
represented  by  counsel;  that  she  had  notice  on  Novem- 
ber 25,  1899,  that  the  said  real  estate  would  be  sold  by 
the  sheriff  at  the  time  and  place  where  it  was  thereafter 
sold.  The  master  made  his  report  accordingly,  it  was  ap- 
proved, and  a  decree  was  entered  dismissing  the  bill  for 
want  of  equity  and  awarding  costs  against  complainant. 

Plaintiff  in  error  seeks  to  have  this  decree  reviewed 
for  the  reasons  following: 

First — The  summons,  as  shown  by  the  copy  of  the 
transcript  attached  to  the  bill,  does  not  bear  the  signa- 
ture of  the  justice  of  the  peace. 

Second — Such  copy  of  the  transcript  does  not  contain 
a  copy  of  the  scire  facias. 
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Third — Such  copy  of  the  transcript  shows  a  continu- 
ance of  the  cause  from  August  29  to  October  7. 

It  is  conceded  that  these  objections  were  not  specifi- 
cally pointed  out  in  the  bill,  but  it  is  said  that  the  bill 
made  the  copy  of  the  transcript  attached  a  part  of  the 
bill  and  the  answer  admitted  that  the  copy  was  substan- 
tially correct,  and  that  as  these  objections  appear  from 
an  inspection  of  that  copy,  they  must  be  considered  as  a 
part  of  the  cause  made  by  the  bill.  With  this  view  we 
cannot  concur.  The  bill  recites  the  contents  of  the  tran- 
script—not the  contents  of  the  copy  attached.  From 
such  recitals  none  of  these  objections  appear.  In  fact, 
the  statements  of  the  bill  would  lead  to  the  conclusion 
that  they  did  not  exist.  For  example,  the  bill  recites 
that  the  transcript  of  the  judgment  on  file  in  the  office 
of  the  clerk  shows  that  a  "summons"  was  issued  by  the 
justice  of  the  peace,  from  which  the  legal  inference  is 
that  it  was  a  lawful  summons,  bearing  the  signature  of 
the  justice.  Had  the  bill  based  the  right  to  relief  on  the 
objections  now  urged,  defendant  would  have  had  an  op- 
portunity to  introduce  the  transcript  filed  in  the  office  of 
the  clerk  and  attempt  to  meet  the  case  now  presented. 
The  bill  specifically  states  the  grounds  upon  which  the 
relief  is  sought,  and  they  do  not  include  either  of  the 
objections  now  made' in  this  court.  It  is  apparent  that 
plaintiff  in  error  made  one  case  by  her  bill  and  seeks  to 
make  another  in  this  court  upon  this  writ.  That  she  can 
not  do  this  has  been  too  frequently  decided  to  now  re- 
quire the  citation  of  authorities. 

Plaintiff  in  error  made  several  persons  other  than 
Martha  A.  Miller  defendants  in  error.  Such  other  persons 
moved  in  this  court  that  the  writ  of  error  be  dismissed 
as  to  them.  The  motion  was  taken  to  be  determined  with 
the  case.  The  decision  at  which  we  have  arrived  makes 
unnecessary  any  disposition  of  the  motion. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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_---i  Chris  G.  Steger 

fe209    m  V. 

The  Traveling  Men's  Building  and  Loan  Assn.  et  al 

Opinion  JUed  February  17^  1904 — Rehearing  denied  April  tf,  1904. 

1.  Definitionb— €^ttifi«  defined.  Equities  are  rigrhts  which  are 
established  and  enforced  in  accordance  with  principles  of  equity 
jurisprudence,  under  some  general  principle  or  acknowledged  rule 
governing  courts  of  equity. 

2.  Lis  pendens— pttrc/iaser  of  securities  pendente  lite  takes  them  tnib- 
ject  to  equities  a^jainst  a>ssignor.  A  purchaser  of  securities  pendente  lite 
takes  them  subject  to  all  equities  existing  against  them  in  the 
hands  of  his  assignors  and  subject  to  any  decree  which  might  have 
been  entered  against  such  assignors. 

3.  Statutes— ngr/it  of  legislature  to  enact  curative  statutes.  The  leg- 
islature may  ratify  and  confirm  any  act  which  it  might  lawfully 
authorize  in  the  first  instance,  where  the  defect  arises  out  of  the 
neglect  of  some  legal  formality  and  the  curative  act  interferes 
with  no  vested  right. 

4.  Mortgages — act  of  1908^  legalizing  a^iknowledgments  taH^n  by  offi- 
cer of  corporation,  is  not  an  exercise  of  Judicial  power.  The  act  of  1903, 
(Laws  of  1903,  p.  120,)  legalizing  prior  acknowledgments  of  deeds 
or  mortgages  taken  before  an  officer  or  stockholder  of  the  corpora- 
tion grantee  or  mortgagee,  is  not  invalid,  as  being  an  exercise  of 
judicial  power  by  the  legislature. 

5.  Same— t^  act  of  J  90S,  legalizing  prior  acknowledgments,  does  not 
violate  the  obligation  of  contract.  The  act  of  1903,  legalizing  prior  ac- 
knowledgments of  deeds  or  mortgages  taken  before  an  officer  or 
stockholder  of  the  corporation  grantee  or  mortgagee,  does  not,  as 
between  such  grantee  or  mortgagee  and  the  grantor  or  mortgagor, 
violate  the  obligation  of  contract. 

6.  Same — act  of  190S,  legalizing  prior  acknowledgments,  has  no  effect 
upon  vested  rights.  The  act  of  1903,  legalizing  prior  acknowledgments 
taken  before  an  officer  of  the  corporation  grantee  or  mortgagee, 
cannot  deprive  innocent  third  parties  of  intervening  vested  rights 
and  transfer  them  to  the  corporation,  since  this  would  constitute 
a  taking  of  property  without  due  process  of  law. 

7.  Vested  rights — a  mortgage  lien  and  a  judgment  lien  are  vested 
rigfUs.  A  mortgage  lien  and  a  judgment  which  has  become  a  lien 
are  vested  rights  in  property,  and  where  the  same  were  so  vested 
before  the  passage  of  the  act  of  1903,  legalizing  the  acknowledg- 
ment of  a  prior  mortgage  taken  before  an  officer  of  the  corpora- 
tion mortgagee,  they  remain  unaffected  by  such  act. 
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8.  Homestead — when  money  loaned  is  not  a  debt  incurred  for  the  ivfi- 
provement  of  homestecid.  Money  loaned  to  enable  the  borrower  to  pay 
a  contractor  to  build  a  residence  is  not,  as  between  the  lender  and 
borrower,  a  debt  incurred  for  the  improvement  of  the  homestead, 
within  the  meaning  of  the  law,  although,  as  between  the  con- 
tractor and  the  borrower,  the  debt  is  of  such  character., 

9.  Masters  in  chancery— master'*  report  should  not  contain  lengthy 
c^guments.  The  master's  conclusions  of  law  and  fact  should  be 
clearly  and  concisely  stated,  and  the  report  should  not  contain 
lengthy  arguments  and  quotations  from  decisions  of  the  courts. 

AppeaIi  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Jesse  Holdom,  Judge,  presiding*. 

Frederick  Mains,  for  appellant. 

Ives,  Mason  &  Wyman,  C.  Arch  Williams,  J.  Erb, 
and  Cyrus  J.  Wood,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  only  question  to  be  decided  on  this  appeal  is  one 
of  priority  between  liens  held  by  the  appellant  and  by 
the  Traveling  Men's  Building  and  Loan  Association,  one 
of  the  appellees,  upon  a  homestead  estate  in  a  lot  in  Chi- 
cago. The  property,  at  the  time  the  liens  were  created, 
was  the  homestead  of  Joseph  Strozewski.  The  lien  of 
the  building  association  on  the  lot  is  by  virtue  of  a  trust 
deed  executed  June  18,  1894,  by  Joseph  Strozewski  and 
Marcianna,  his  wife,  to  the  American  Trusjb  and  Savings 
Bank,  trustee,  to  secure  an  indebtedness  in  the  sum  of 
$3300  for  money  loaned,  with  interest  and  penalties.  The 
acknowledgment  of  this  trust  deed  was  taken  by  George 
J.  Kuebler,  a  notary  public,  who  was  secretary  of  the 
building  association  and  a  stockholder  therein,  and  for 
that  reason  the  estate  of  homestead  was  not  released  and 
the  trust  deed  created  no  lien  upon  it.  (Ogden  Building 
and  Loan  Asa,  v.  Menscli,  196  111.  554.)  The  liens  of  the  ap- 
pellant were  created  by  a  trust  deed  executed  by  said 
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Joseph  Strozewski  and  wife  on  Aug^ust  2,  1894,  to  L.  L. 
Gilman,  trustee,  to  secure  the  payment  of  four  promis- 
sory notes  to  different  persons,  ag'gTeg'atinj]^  $443. 70,  and 
by  a  judgment  recovered  in  the  circuit  court  of  Cook 
county  on  October  28, 1895,  for  improvements  on  the  home- 
stead premises  and  an  execution  levied  thereon.  In  the 
trust  deed  securing  the  notes  held  by  the  appellant  the 
homestead  estate  was  released  and  the  trust  deed  was 
acknowledged  in  accordance  with  the  statute,  so  that  it 
became  a  lien  upon  the  homestead  estate.  The  contro- 
versy is  over  the  question  whether  the  act  in  force  May 
15, 1903,  legalizing  acknowledgments  taken  before  stock- 
'  holders  or  officers  of  corporations,  had  the  effect  to  make 
the  trust  deed  securing  the  building  association  a  lien  up- 
on the  homestead  prior  to  the  liens  held  by  appellant. 

The  building  association  and  the  trust  and  savings 
bank,  as  trustee,  filed  their  bill  in  the  superior  court  of 
Cook  county  November  t20,  1901,  for  the  foreclosure  of 
the  trust  deed  securing  the  building  association.  Among 
the  defendants  were  the  holders  of  the  four  notes  now 
owned  by  appellant  and  L.  L.  Gilman,  the  trustee,  and 
Joseph  Strozewski  and  his  wife.  Gilman,  the  trustee, 
and  the  holders  of  the  notes,  as  well  as  Joseph  Strozew- 
ski and  his  wife,  in  their  answers  set  up  the  homestead 
estate,  and  alleged  that  the  trust  deed  of  the  building 
association  was  null  and  void  so  far  as  that  estate  was 
concerned.  Gilman  and  the  holders  of  the  notes  claimed 
that  their  trust  deed  was  a  first  lien  on  the  homestead, 
and  afterward  tiled  their  cross-bill  to  foreclose  said  trust 
deed,  making  the  same  averments.  The  owner  of  the 
judgment  recovered  for  the  improvement  of  the  home- 
stead premises  answered  the  cross-bill,  claiming  a  second 
lien  on  the  estate  of  homestead,  subject  only  to  that  of 
the  trust  deed  to  Gilman.  Replications  having  been  filed 
to  all  the  answers,  the  issues  under  the  original  bill  and 
cross-bill  wene  referred  to  a  master  in  chancery,  who  filed 
his  report  September  19,  1902,  finding  that  there  was  a 
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homestead  estate  in  the  premises;  that  the  trust  deed 
securing  the  building  association  was  null  and  void  as 
to  such  estate;  that  the  trust  deed  securing  the  cross- 
complainants  was  a  first  lien  on  the  homestead;  that  by 
the  levy  of  an  execution  the  judgment  became  a  second 
lien  on  the  estate  of  homestead;  that  the  building  asso- 
ciation had  a  first  lien  on  the  excess  over  and  above  the 
homestead;  that  the  Gilman  trust  deed  was  a  second  lien 
on  such  excess  and  the  judgment  a  third  lien  thereon. 
Other  liens  not  involved  in  this  appeal  were  also  disposed 
of  by  the  report.  On  December  15,  1902,  the  issues  were 
again  referred  to  the  master  on  the  question  whether  the 
trust  rfeed  securing  the  building  association  was  a  lien  on  « 
the  homestead  as  a  debt  incurred  for  the  improvement 
thereof.  The  master  filed  his  supplemental  report  on 
April  28, 1903,  finding  that  said  trust  deed  secured  a  debt 
in  part  for  the  improvement  of  the  premises;  that  as  to 
such  part  it  was  a  first  lien  on  the  homestead  estate,  and 
that  the  Gilman  trust  deed  and  judgment  were  second 
and  third  liens.  The  case  stood  on  exceptions  to  this 
report,  when  appellant,  who  had  become  the  owner  of 
the  notes  secured  by  the  Gilman  trust  deed  and  of  the 
judgment,  by  leave  of  court,  together  with  Gilman,  the 
trustee,  filed  a  supplemental  cross-bill  on  June  2,  1903, 
alleging  the  purchase  of  said  securities  as  first  and  sec- 
ond liens  in  reliance  upon  the  law  as  it  existed  at  the 
time  of  the  purchase,  and  claiming  priority  for  his  liens. 
The  answer  of  the  complainants  in  the  original  bill  ad- 
mitted  the  purchase  of  the  securities  by  appellant  on 
July  21,  1902,  after  examination  of  the  records  and  in  the 
belief  that  they  were  first  and  second  liens  on  the  home- 
stead, but  averred  that  the  indebtedness  to  the  build- 
ing association  was  incurred  for  the  improvement  of  the 
homestead,  with  the  exception  of  $750.  The  answer  of 
Joseph  Strozewski  and  wife  set  up  the  act  of  1903,  legal- 
izing acknowledgments.  Replications  having  been  filed 
to  the  answers,  it  was  stipulated  that  the  issues  should 
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be  submitted  to  the  court  on  the  evidence  taken  and  re- 
ported by  the  master. 

The  material  facts  shown  by  the  evidence  are  as  fol- 
lows: Joseph  Strozewski,  the  owner  of  the  premises  oc- 
cupied as  a  homestead,  entered  into  a  contract  with  John 
Skotnicki  to  erect  a  building  thereon,  and  on  May  22, 
1894,  Strozewski  made  application  to  the  building  as- 
sociation for  a  loan  of  $3300,  offering  said  premises  and 
thirty-three  shares  of  capital  stock  of  the  association  as 
security,  and  stating  that  the  property  was  encumbered 
by  a  mortgage  for  $750,  and  that  he  had  agreed  to  pay 
the  contractor  $3200  to  complete  the  building.  The  appli- 
cation was  accepted  and  the  trust  deed  was  executed  and 
acknowledged  before  the  secretary  of  the  association, 
who  was  also  a  stockholder.  The  association  advanced 
money  to  pay  the  existing  encumbrance  and  commissions, 
attorney's  fees,  insurance  and  other  expenses,  together 
with  $200  to  a  sub-contractor,  amounting  to  $1315.70. 
The  balance  of  the  loan  wias  retained  until  August  2, 
1894,  when  the  building  was  completed,  and  it  was  insuf- 
ficient to  pay  the  entire  amount  due  on  the  building.  By 
agreement  the  contractor  and  sub-contractt>rs  entitled 
to  liens  met  at  the  office  of  the  association  on  that  day, 
and  the  balance  of  the  loan  was  distributed  among  them 
upon  their  executing  releases  of  their  claims  for  liens. 
At  the  same  time  Joseph  Strozewski  and  wife  executed 
the  four  promissory  notes  to  contractors  and  secured 
them  by  the  trust  deed  to  Gilman,  which  was  acknowl- 
edged so  as  to  convey  the  homestead.  They  also  exe- 
cuted two. other  notes  for  work  on  the  building  on  which 
the  judgment  was  afterward  entered.  On  July  21,  1902, 
appellant  purchased  the  judgment  and  the  notes  secured 
by  the  trust,deed  to  Gilman. 

Upon  the  hearing  the  superior  court  entered  a  decree 
finding  that  the  lien  of  the  building  association  was  a 
first  lien  on  the  premises,  including  the  homestead  es- 
tate; that  the  liens  of  appellant  were  subject  thereto; 
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that  there  was  due  the  building^  associatvon  $3856,  in- 
cluding^ $300  for  solicitor's  fees;  that  on  July  21, 1902,  ap- 
pellant, in  consideration  of  f428.09,  became  the  owner  of 
the  notes  secured  by  the  trust  deed  to  Oilman;  that  the 
amount  due  thereon  was  $620;  that  on  August  11,  1902, 
appellant,  for  the  consideration  of  $202.62,  purchased  the 
judgement;  that  the  act  of  1903,  legalizing  acknowledg- 
ments, had  the  effect  to  make  the  trust  deed  securing 
the  building  association  a  valid  and  legal  conveyance  of 
the  estate  of  homestead  as  against  appellant,  the  same 
as  though  it  had  been  originally  acknowledged  in  ac- 
cordance with  the  law,  and  that  appellant  purchased  his 
notes  and  judgment  before  the  passage  of  said  act  but 
with  knowledge  that  the  building  association  claimed  a 
lien  on  the  homestead  estate.  The  master  was  ordered 
to  sell  the  property  and  pay  the  amount  due  the  building 
association  and  bring  the  surplus  into  court. 

The  trust  deed  securing  the  building  association, 
when  executed,  was  null  and  void  as  to  the  estate  of 
homestead,  {Ogden  Building  and  Loan  Ass.y,  Mensch,  supray) 
and  so  remained  until  the  curative  act  of  19Q3  took  effect. 
The  Oilman  trust  deed  and  the  judgment  are  prior  liens 
on  the  homestead  estate  unless  that  act  had  a  retroac- 
tive effect  to  validate  the  lien  of  the  building  association 
from  the  time  of  the  original  transaction.  The  validity 
of  that  act  is  attacked  by  appellant  on  several  grounds. 
It  is  first  contended  that  it  is  not  a  law,  but  a  mere  leg- 
islative direction  to  the  courts  to  decide  and  adjudge  in 
a.particular  manner,  and  is  therefore  an  invasion  of  the 
province  of  the  judicial  department.  The  act  provides 
as  follows:  "That  all  deeds,  mortgages  or  other  instru- 
ments in  writing,  relating  to  or  affecting  any  real  estate 
situated  in  this  State,  wherein  a  corporation  was  or  may 
be  the  grantor,  mortgagor,  grantee  or  mortgagee,  which 
have  been  acknowledged  or  proven  before  any  notary 
,  public,  justice  of  the  peace  or  other  officer  authorized  by 
the  statutes  of  this  State  to  take  acknowledgments  of 
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such  instruiyents  in  writing,  when  so  acknowledged  or 
proven,  in  conformity  with  the  statutes  of  this  State, 
shall  be  adjudged  and  treated  by  all  courts  of  this  State 
as  legally  executed  and  acknowledged  or  proven,  not- 
withstanding such  acknowledgments  or  proof  of  the  ex- 
ecution thereof  were  taken  before  a  notary  public,  justice 
of  the  peace,  or  such  other  officer  who  was,  or  may  have 
been  at  the  time  of  such  acknowledgment,  a  stockholder 
or  officer  of  such  corporation;  and  all  such  acknowl- 
edgments or  proof  of  such  deeds,  mortgages  or  other  in- 
struments in  writing  heretofore  taken  before  any  such 
notaries  public  or  other  officers,  who  were  at  the  time  of 
such  execution,  acknowledgment  or  proof,  a  stockholder 
or  officer  of  such  corporation,  are  hereby  legalized." 
(Laws  of  1903,  p.  120. )  There  is  language  in  the  act  which, 
standing  alone,  might  be  interpreted  as  a  mandate  of  the 
legislature  to  decide  cases  arising  prior  to  the  enactment 
according  to  the  legislative  will.  The  legislature  can 
not  exercise  judiciaKpower,  either  directly  or  through  a 
legislative  command;  but  the  substance  of  this  act  is, 
that  acknowledgments  taken  before  an  officer  or  stock- 
holder of  a  corporation  shall  be  legal  and  valid,  and  that 
acknowledgments  so  taken  before  the  passage  of  the  act 
are  legalized.  That  is  not  an  exercise  of  judicial  power, 
since  it  does  not  purport  to  settle  suits  or  controversies, 
but  only  gives  effect  to  acknowledgments  in  a  matter 
under  the  legislative  control.  The  legislature  might 
doubtless  have  provided  by  a  prior  law  that  an  acknowl- 
edgment could  lawfully  be  taken  before  an  officer  or 
stockholder  of  a  corporation,  and  the  act  goes  no  further 
than  to  bind  the  mortgagor  where  the  acknowledgment 
is  void  by  reason  of  personal  disability  of  the  officer  to 
take  it.  The  legislature  may  ratify  and  confirm  any  act 
which  it  might  lawfully  have  authorized  in  the  first  in- 
stance, where  the  defect  arises  out  of  the  neglect  of  some 
legal  formality  and  the  curative  act  interferes  with  no 
vested  rights.   United  States  Mortgage  Co.  v.  Oross,  93  111.  483. 
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The  next  proposition  is,  that  the  act  is  in  violation 
of  the  constitution,  as  impairing  the  obligation  of  a  con- 
tract. It  seems  clear  that  it  does  not  violate  the  obli- 
gation of  the  contract  between  the  building  association 
and  Strozewski,  but  rather  validates  it  and  makes  it  en- 
forceable. It  goes  no  further  than  to  bind  the  mortgagor 
by  a  contract  which  he  attempted  to  enter  into  but  which 
was  void  for  defective  execution.  The  intention  of  the 
parties  failed  merely  through  the  disability  of  the  officer. 
Neither  does  the  act  impair  the  contract  between  Stro- 
zewski and  the  parties  secured  by  the  Gilman  trust  deed. 
Their  contract  remains  in  force,  to  be  executed  accord- 
ing to  its  terms. 

The  third  proposition  we  consider  sound,  and  it  is, 
that  the  act  cannot  have  the  effect  to  deprive  appellant 
of  his  vested  rights  and  transfer  them  to  the  building 
association,  which  would  constitute  a  taking  of  property 
without  due  process  of  law.  Under  the  law  of  the  land 
the  building. association  had  no^lien  on  the  homestead 
prior  to  the  passage  of  the  curative  act  of  1903.  After 
the  execution  of  the  trust  deed  securing  the  building 
association,  Strozewski  was  still  vested  with  a  perfect, 
unencumbered  title  to  the  estate  of  homestead,  and  on 
August  2,  1894,  that  estate  was  conveyed  to  Gilman  in 
trust,  to  secure  the  holders  of  the  four  notes.  The  judg- 
ment was  recovered  on  two  notes  given  for  improving 
the  homestead,  and  a  levy  was  made  on  the  homestead 
estate  under  an  execution  issued  on  that  judgment.  Un- 
der the  law  the  judgment  was  a  second  lien  on  the  home- 
stead. A  mortgage  lien  and  a  judgment  which  is  a  lien 
are  each  vested  rights  of  property,  and  in  this  case  both 
had  become  vested  before  the  passage  of  this  act.  It  is 
not  within  the  power  of  the  legislature  to  transfer  such 
vested  rights  from  one  to  another.  (Lane  v.  Soulard,  15 
111.  123;  Russell  v.  Rumsey,  35  id.  362;  Conway  v.  Gahle^  37  id. 
82;  Rose  v.  Sanderson^  38  id.  247.)  To  make  vested  prior 
liens  inferior  and  subsequent  to  a  trust  deed  which  was 
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not  a  lien  when  such  rights  vested,  would  be  to  transfer 
property  from  one  to  another  by  legislative  enactment. 
Appellant  was  purchaser  of  the  securities  pendente  lite^ 
and  took  them  subject  to  all  equities  existing  against 
them  in  the  hands  of  his  assignors  and  subject  to  any 
decree  which  might  have  been  entered  against  such  as- 
signors. Perhaps  this  would  have  been  the  case  whether 
he  purchased  during  the  pendency  of  the  suit  or  before. 
At  any  rate,  it  cannot  be  denied  that  he  took  the  liens 
subject  to  any  equities  existing  against  the  original  hold- 
ers. The  building  association,  however,  had  no  equities 
which  could  overcome  the  legal  and  equitable  rights  of 
appellant's  assignors.  Much  of  the  argument  on  behalf 
of  appellees  relates  to  such  supposed  equities  treated  as 
synonymous  with  natural  justice;  but  it  must  be  remem- 
bered that  while  equity  is  based  upon  moral  right  and 
natural  justice,  it  is  not  co-extensive  with  them.  Equi- 
ties are  rights  which  are  established  and  enforced  in 
accordance  with  the  principles  of  equity  jurisprudence 
under  some  general  principle  or  acknowledged  rule  gov- 
erning courts  of  equity.  (1  Pomeroy*s  Eq.  Jur.  46,  47.) 
The  building  association  did  not,  by  virtue  of  its  loan  or 
its  trust  deed,  acquire  any  equitable  estate  in  the  home- 
stead. No  court  of  equity  would  think  of  decreeing  an 
equitable  estate  in  a  homestead  under  a  mortgage  which 
in  the  law  did  not  create  any  lien.  All  deeds  or  instru- 
ments of  writing  for  the  alienation  of  a  homestead  are 
invalid  unless  the  homestead  is  released  in  the  manner 
prescribed  by  the  statute,  and  if  a  mortgage  contains  no 
release  or  waiver  of  the  homestead  a  court  of  equity  can 
not  make  the  mortgage  effectual  against  such  estate. 
(Stodalka  v.  Novotny,  144  111.  125.)  The  lien  of  the  build- 
ing association  was  subject  to  the  homestead  estate  of 
Strozewski,  but  in  the  trust  deed  to  Oilman  the  home- 
stead was  released  and  waived,  and  in  such  a  case,  the 
second  mortgage  is  entitled  to  priority  over  the  first  to 
the  extent  of  $1000.     {Shaver  v.  Williams,  87  111.  469;  El- 
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dridge  v.  Pierce^  90  id.  474.)  The  act  can  have  no  effect 
as  ag'ainst  subsequent  bojiaflde  purchasers,  who  cannot 
be  deprived  of  their  property  by  legislative  enactment. 
The  right  of  a  person  having  a  vested  interest  is  secure 
against  any  act  of  the  legislature.  (Cooley's  Const.  Lim. 
378;  Fisher  v.  Green,  142  111.  80.)  It  would  not  be  con- 
tended that  if  Strozewski  had  conveyed  the  premises 
to  a  third  person  the  legislature  could  deprive  him  of 
his  title  by  validating  the  acknowledgment,  so  that  the 
homestead  estate  could  be  appropriated  to  the  payment 
of  the  debt  to  the  building  association.  In  the  case  of 
United  States  Mortgage  Co.  v.  Gross,  supra,  it  was  held  com- 
petent for  the  legislature  to  validate  a  mortgage  by  a 
curative  act,  on  the  ground  that  the  purchaser  had  no 
vested  right  to  keep  property  released  from  a  debt  which 
he  was  paid  for  assuming.  It  would  have  been  inequi- 
table and  unjust  to  permit  a  purchaser  to  hold  valuable 
property  discharged  of  a  debt  which  was  a  large  portion 
of  the  purchase  price  and  which  ^he  had  agreed  to  pay. 
There  are  no  such  equities  in  this  case. 

It  is  urged,  however,  that  the  trust  deed  of  the  build- 
ing association  is  a  first  lien  because  it  is  for  a  debt  in- 
curred for  the  improvement  of  the  homestead.  The  loan 
was  made  by  the  building  association  to  Strozewski,  who 
intended  to  apply  the  proceeds  in  payment  for  the  new 
building.  Part  of  the  loan  was  advanced  for  other  pur- 
poses  and  the  building  association  held  the  balance  un- 
til the  building  was  practically  completed,  when,  for  its 
own  protection,  it  required  releases  of  mechanics'  liens, 
and  at  a  meeting  of  all  the  parties  interested  distributed 
the  money  to  the  contractor  and  sub-contractors.  The 
debt  was  not  a  debt  for  making  any  improvement.  As 
between  the  contractor  and  Strozewski  the  debt  was  for 
the  improvement  of  the  homestead,  but  as  between  Stro- 
zewski and  the  building  association  he  was  a  borrower 
and  it  was  a  lender.  The  improvement  was  considered 
by  the  association  in  making  the  loan  with  reference  to 
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the  sufficiency  of  the  security,  and  the  money  was  held 
and  paid  to  the  contractors  for  the  protection  of  the 
lender.  Money  so  borrowed  and  used  in  the  improve- 
ment of  real  estate  does  not  constitute  a  debt  incurred  for 
an  improvement  of  the  homestead,  within  the  meaning" 
of  the  law.  {Parrott  v.  Kumpf,  102  111.  423.)  In  the  cases 
of  Austin  V.  Underwood^  37  III.  438,  and  Magee  v.  Magee^  51 
id.  500,  money  was  paid  as  purchase  money  directly  to 
the  vendor  for  the  purpose  of  having^  land  conveyed,  and 
was  not  borrowed  to  pay  for  the  land.  Those  cases  were 
different  from  this,  in  which  the  debt  was  the  debt  of 
Strozewski  to  Skotnicki  under  the  buildings  contract,  and 
money  was  borrowed  to  discharge  the  debt. 

A  question  is  raised  as  to  the  reasonableness  of  the 
allowance  made  to  the  master  for  reporting  his  conclu- 
sions, but  counsel  says  that  he  submits  it  without  argu- 
ment. The  reports,  and  especially  the  first  one,  consist 
of  lengthy  arguments  and  quotations  from  decisions  of 
courts,  which  are  not  proper  to  be  contained  in  a  report. 
Such  a  practice  imposes  unnecessary  burdens  upon  liti- 
gants and  perhaps  affords  an  apparent  basis  for  exorbi- 
tant charges.  The  conclusions  of  fact  and  law  should 
be  clearly  and  concisely  stated,  and  it  is  not  a  proper 
practice  for  the  master  to  present  a  treatise  on  the  law, 
with  citations  of  cases  and  quotations  from  reports. 
That  is  the  proper  function  of  counsel,  and  the  record 
should  not  be  filled  with  such  material.  In  view  of  the 
fact  that  the  objection  does  not  appear  to  be  insisted  up- 
on, we  are  inclined  to  permit  the  allowance  in  this  case 
to  stand  as  made. 

The  decree  of  the  superior  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  directions  to  enter 
a  decree  in  accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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Oscar  D.  Wetherell. 

V, 

Albert  M.  Johnson  et  al 

Opinion  filed  February  17^  1904—Behearing  denied  April  6, 1904. 

1.  Pledge — holder  of  collateral  may  purchase  same  without  breach  of 
trust.  The  holder  of  stock  pledged  as  collateral  security  for  a  note 
may  purchasethe  stock  from  the  pledger  without  any  violation  of 
his  duty,  or  he  may  agree  with  the  pledgor  to  take  the  stock  in 
satisfaction  of  the  note. 

2.  Sales — when  failure  to  read  the  bill  of  sale  is  not  ground  for  relief. 
Failure  of  the  vendor  to  read  a  bill  of  sale  is  not  ground  for  rescis- 
sion, where  he  knew  and  fully  understood  the  contents  of  the  bill 
and  was  not  deceived  in  any  manner  with  respect  thereto. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  P.  Dunne,  Judge,  presiding. 

Prank  A.  Bingham,  (H.  W.  Dikeman,  of  counsel,)  for 
appellant. 

John  M.  Curran,  and  H.  S.  Mecartney,  for  appellees. 

Eugene  E.  Prussing,  pro  ae. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Cook  county  sustained  demurrers 
of  the  appellees,  Albert  M.  Johnson,  Edward  A.  Shedd, 
Charles  B.  Shedd,  Eugene  E.  Prussing,  Louis  G.  Phelps, 
the  National  Life  Insurance  Company  of  the  United 
States  of  America,  the  National  Life  Building  Company 
and  R.  E.  Sackett,  to  the  amended  and  supplemental  bill 
filed  on  August  28,  1903,  against  them  by  the  appellant, 
Oscar  D.  Wetherell.  The  alleged  wrong  against  which 
complainant  sought  relief  was  the  procuring  from  him 
on  June  3,  1902,  of  a  bill  of  sale  for  9010  shares  of  stock 
of  said  National  Life  Insurance  Company  pledged  as  col- 
lateral to  his  notes,  in  consideration  of  the  release  and 
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cancellation  of  the  notes.  The  prayer  of  the  bill  was, 
that  the  court  should  cancel  the  bill  of  sale  and  all  en- 
tries of  the  transfer  in  the  records  of  the  insurance  com- 
pany, and  set  aside  a  deed  executed  by  the  insurance 
company  to  the  National  Life  Building  Company  of  cer- 
tain lots  in  Chicago,  and  order  a  re-conveyance  of  the 
same  and  restore  complainant  to  his  ownership  of  said 
shares.  Complainant  elected  to  stand  by  the  bill  and 
the  court  dismissed  it  for  want  of  equity. 

The  bill  abounds  in  charges  of  wrongful  intent  and 
wicked  design  on  the  part  of  some  of  the  defendants  to 
take  advantage  of  complainant  and  obtain  his  shares 
of  stock  without  consideration,  in  violation  of  duty  and 
of  confidential  and  trust  relations,  but  those  charges  are 
mere  matters  of  vituperation,  except  so  far  as  they  are 
justified  by  facts  alleged  in  the  bill.  There  are  charges 
that  defendants  (except  the  corporations)  wrongfully 
confederated  together  to  wrongfully  take  advantage  of 
the  confidential  relations  existing  between  the  complain- 
ant and  the  defendant  Prussing,  and  to  wrongfully  take 
advantage  of  the  relation  of  trustees  and  cestui  que  trust 
existing  between  the  complainant  and  ^the  defendants 
Edward  A.  Shedd  and  Albert  M.  Johnson,  and  to  wrong- 
fully take  advantage  of  the  distressed  financial  condi- 
tion of  complainant,  and  his  weak  physical  condition, 
and  his  wrought-up,  feeble  and  distracted  mental  condi- 
tion, and  that  in  pursuance  of  said  confederacy  and  de- 
sign the  bill  of  sale  was  obtained.  These  charges  also 
constitute  the  burden  of  the  argument;  but  the  question 
whether  the  court  erred  in  sustaining  the  demurrers  must 
depend  upon  the  facts  stated  in  the  bill,  and  unless  facts 
constituting  fraud  are  therein  specifically  set  out  the 
decree  must  be  affirmed. 

The  material  facts  stated  in  the  bill  as  a  ground  for 
relief  are  as  follows:  That  complainant  was  the  owner 
of  9468  shares  of  the  capital  stock  of  the  National  Life 
Insurance  Company,  a  corporation  with  a  capital  stock 
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of  10,000  shares,  of  the  par  value  of  $100  each;  that  he 
controlled  other  shares,  and  controlled  the  corporation 
through  jdirectors  elected  to  promote  his  interest  and  to 
perform  prescribed  perfunctory  duties  as  such  directors; 
that  the  corporation  was  the  owner  of  the  real  estate  in 
the  city  of  Chicago  described  in  the  bill,  otherwise  known 
as  the  National  Life  Building;  that  complainant  was  in- 
debted for  an  unpaid  balance  of  $120,000  on  a  note,  with 
which  he  had  pledged  as  collateral  security  4000  shares 
of  said  capital  stock;  that  he  owed  another  note  for 
the  principal  sum  of  $100,000,  with  which  was  pledged 
as  collateral  5010  shares  of  said  capital  stock;  that  each 
note  contained  a  power  under  which  the  holder  could 
sell  and  deliver  said  shares  of  stock  at  public  or  private 
sale,  without  notice,  for  the  payment  of  the  note;  that 
the  notes  were  due;  that  the  defendant  Prussing  was 
attorney  for  complainant  in  matters  pertaining  to  said 
interests,  and  especially  as  to  matters  relating  to  the 
notes  and  stock,  and  without  complainant's  knowledge 
Prussing  was  also  attorney  and  legal  adviser  of  the  de- 
fendants Edward  A.  Shedd  and  Albert  M.  Johnson,  the 
holders  of  the  notes,  about  the  same  matters;  that  com- 
plainant was  financially  distressed,  sixty-seven  years  of 
age,  physically  sick  and  feeble  in  body,  mentally  wrought 
up  by  the  anxieties  of  business  troubles  and  on  the  verge 
of  mental  collapse;  that  the  shares  of  stock  were  worth 
$500,000  above  the  liens  thereon;  that  Prussing  held  be- 
fore complainant  the  danger  of  a  sale  of  the  stock  by  the 
legal  holders  of  the  notes,  and  gave  him  to  understand 
that  said  holders  had  it  in  their  power  to  sell  the  stock 
and  threatened  to  do  so;  that  complainant,  being  greatly 
wrought  up  mentally  and  distressed,  executed  the  bill 
of  sale  of  the  stock  on  June  3,  1902,  to  defendant  John- 
son, for  the  stated  consideration  of  one  dollar  and  the 
cancellation  and  release  of  said  two  promissory  notes; 
that  the  complainant  relied  upon  the  advice  of  Prussing, 
and  was  influenced  thereby  to  sign  the  instrument  with- 
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out  reading  it  or  having  it  read  to  him;  that  neither  the 
stock  certificates  nor  the  notes  were  present  when  he 
signed  the  bill  of  sale,  and  the  recital  that  he. received 
one  dollar  was  untrue;  that  the  notes  were  not  surren- 
dered until  after  the  filing  of  the  original  bill,  when  they 
were  left,  on  August  12,  1902,  at  the  office'of  his  attorney; 
that  the  individual  defendants  took  control  of  the  insur- 
ance company  and  caused  the  certificates  of  stock  to 
be  surrendered  and  new  ones  to  be  issued,  and  voted  the 
stock  and  were  elected  directors;  that  afterward  they 
formed  the  corporation  the  National  Life  Building  Com- 
pany, and  caused  a  deed  to  be  executed  by  the  insurance 
company  conveying  the  National  Life  Building  to  the 
new  corporation;  that  the  conveyance  was  in  consider- 
ation of  a  conveyance  of  capital  stock  of  the  building 
company  to  the  insurance  company,  and  that  in  Decem- 
ber, 1902,  complainant  caused  a  demand  to  be  made  up- 
on defendants  for  the  funds,  money,  stock,  bill  of  sale 
and  other  property  belonging  to  him,  which  demand  was 
refused. 

There  are  no  facts  stated.in  the  bill  which  would  con- 
stitute a  fraud.  It  is  averred,  as  matter  of  law,  that  the 
relation  of  the  defendants  Albert  M.  Johnson  and  Ed- 
ward A.  Shedd  to  the  complainant  was  that  of  trustees; 
that  the  power  to  sell  the  stock  pledged  as  collateral 
was  in  the  nature  of  a  trust,  and  that  they  were  there- 
fore disqualified  from  dealing  with  the  subject  of  the 
trust  to  their  own  advantage.  A  pledge  is  trust  prop- 
erty and  the  character  of  a  pledgee  is  that  of  a  trustee. 
(Union  Trust  Co.  v.  Rigdon,  93  111.  458.)  The  law  does  not 
permit  a  pledgee  to  purchase  the  pledge  at  his  own  sale 
except  upon  an  agreement  with  the  pledgor,  because  be 
has  a  duty  to  perform  in  relation  to  the  property  incon- 
sistent with  the  character  of  a  purchaser,  and  such  a  sale 
is  voidable  at  the  option  of  the  pledgor.  (22  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 891;  Cook  on  Stock  and  Stock- 
holders, sec.  479.)     The  facts  alleged  in  this  case  do  not 
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brings  it  within  the  rule,  since  there  was  no  attempt  by 
either  Johnson  or  Shedd  to  purchase  at  his  own  sale  or 
to  take  advantage  of  the  trust  relation  for  his  own  bene- 
fit. Johnson  could  lawfully  purchase  the  shares  of  stock 
from  the  complainant  without  any  violation  of  duty,  or 
they  might  agree  that  Johnson  should  take  the  stock  in 
satisfaction  of  the  notes,  and  that  was  what  was  done. 
It  is  alleged  that  Prussing  was  disquali*fied  from  pur- 
chasing the  stock  because  he  was  the  attorney  and  con- 
fidential adviser  of  complainant;  but  it  is  not  alleged 
that  he  did  purchase  the  stock,  or  that  any  purchase 
was  made  through  him,  or  that  he  had  any  interest  in 
the  purchase  by  Johnson.  There  is  no  showing  whatever 
that  the  advice  given  by  Prussing  was  not  good  and  given 
in  good  faith.  Complainant  knew  that  the  holders  of  the 
notes  had  power  to  sell  the  stock  pledged  as  collateral, 
that  the  notes  were  past  due,  and  that  there  was  danger 
of  the  loss  pf  the  stock  to  him  through  the  exercise  of 
that  power,  and  therefore  the  fact  that  Prussing  advised 
him  of  such  danger  does  not  tend  to  show  fraud.  There 
is  no  averment  in  the  bill  that  anything  Prussing  told 
the  complainant  was  untrue,  but,  on  the  contrary,  every 
statement  made  is  shown  by  the  bill  to  have  been  true. 
There  is  no  fact  stated  which  shows  either  mental  or 
physical  incapacity  of  complain^int  to  enter  into  the  con- 
tract or  sell  his  stock,  and  although  complainant  says  he 
did  not  read  the  bill  of  sale  or  have  it  read  to  him,  the 
bill  shows  he  fully  understood  it  and  was  not  deceived, 
in  any  manner,  as  to  its  contents.  There  is  no  complaint 
that  he  did  not  understand  the  nature  of  the  transaction 
and  the  legal  effect  of  the  bill  of  sale.  It  is  alleged  that 
the  stock  was  worth  $500,000  more  than  the  liens  upon 
it;  but  that  is  not  an  allegation  of  market  value,  and 
there  is  no  averment  that  complainant  could  have  sold 
the  stock  for  more  than  he  got  for  it,  that  he  was  kept 
in  ignorance  of  its  value,  or  that  he  did  not  know  exactly 
what  it  was  worth.    No  explanation  is  offered  why  com- 
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plainant  did  not  sell  the  stock  for  the  great  amount  of 
money  which  it  is  alleged  to  have  been  worth,  or  that 
he  was  deceived  or  prevented  in  any  manner  from  real- 
izing- its  full  value.  When  the  charges  of  wrongful  mo- 
tives, unsupported  by  facts,  are  eliminated,  the  bill  is 
clearly  insufficient  to  require  an  answer,  and  there  was 
no  error  in  sustaining  the  demurrers. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed.    • 


The  City  of  Chicago 

V. 

Jennie  D.  6oodwill.ie  et  al. 

Opinion  filed  February  17,  lOOJ^—ReJiearing  denied  April  6, 190^, 

1.  Special  assessments— ci^y  may  dismiss  proceeding  to  open  street^ 
hf'foi*ejv>dgment,  A  proceeding  to  open  a  street  by  special  assessment 
of  the  property  benefited  may  be  dismissed  by  tbe  city  in  gfood  faith 
after  the  verdict  is  returned  but  before  judgment  thereon,  since  it 
is  the  judgment,  and  not  the  verdict,  which  concludes  the  parties. 

2.  Same — when  existence  of  improvement  ordinance  is  not  a  bar  to  sec- 
ond ordinance.  The  existence  of  an  improvement  ordinance  is  not 
a  bar  to  the  passage  of  a  second  ordinance  for  the  same  improve- 
ment, where  the  former  is  expressly  repealed  by  the  latter,  which 
was  passed  more  than  five  years  after  the  dismissal,  before  judg- 
ment, of  the  proceeding  undeV  the  first  ordinance. 

Scott,  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  RUSSEL.L.  P.  Goodwin,  Judg^e,  presiding. 

This  is  a  proceeding^  commenced  by  the  appellant  in 
the  superior  court  of  Cook  county  under  an  ordinance 
passed  by  the  city  council  of  the  city  of  Chicago  on 
April  2,  1902,  for  the  opening  of  Lake  View  avenue  from 
St.  James  place  to  Roslyn  place,  in  the  city  of  Chicago. 
The  petition  prayed  that  compensation  and  damages  to 
the  property  affected  by  opening  said  avenue  be  ascer- 
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tained,  and  that  each  piece  of  property  benefited  by  said 
improvement  be  assessed  its  proportionate  share  of  the 
cost  of  said  improvement.  The  appellees,  whose  prop- 
erty was  affected,  appeared  and  filed  objections.  The 
only  objection  relied  upon  here  to  sustain  the  judgment 
of  the  court  below  is,  that  on  January  3,  1895,  the  city 
council  of  the  city  of  Chicago  passed  an  ordinance  pro- 
viding for  the  identical  improvement  specified  in  the 
ordinance  which  forms  the  basis  of  this  proceeding;  that 
in  pursuance  of  the  provisions  of  that  ordinance  a  pe- 
tition was  filed  in  the  circuit  court  of  Cook  county  on 
March  12,  1895;  that  on  December  23, 1896,  a  verdict  was 
rendered  in  said  proceeding  fixing  the  compensation  and 
damages  to  the  property  of  the  appellees  at  $23,250,  and 
that  on  February  6,  1897,  an  order  was  entered  on  the  ap- 
plication of  appellant  dismissing  said  proceeding  without 
notice  to  appellees.  The  court  sustained  said  objection 
and  dismissed  the  proceeding,  and  the  city  has  appealed. 

Prank  Johnston,  Jr.,  Edgar  B.  Tolman,  and  Rob- 
ert Redpield,  (Charles  M.  Walker,  Corporation  Coun- 
sel, of  counsel,)  for  appellant. 

Robert  S.  Cook,  (R.  S.  Thompson,  of  counsel,)  for 
appellees. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  contention  of  the  appellees  is,  that  the  proceed- 
ing had  under  the  ordinance  bearing  date  January  3, 
1895,  is  a  bar  to  this  proceeding.  We  do  not  agree  with 
such  contention,  but  are  of  the  opinion  that  the  dismissal 
of  said  proceeding  on  February  6,  1897,  put  an  end  to  the 
proceeding  under  the  first  ordinance.  Bass  v.  City  of  Chi- 
cago, 195  111.  109. 

The  city,  after  the  verdict  was  returned  and  before 
judgment  thereon,  had  the  right,  if  it  acted  in  good  faith, 
to  abandon  the  improvement  and  dismiss  the  proceeding. 
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(7  Ency.  of  PI.  &*Pr.  p.  674;  AtcGhesney  v.  City  of  Chicago, 
188  111.  423. )  In  each  of  the  cases  of  Chicago,  Rock  Island 
and  PadJic  Railway  Co.  v.  City  of  Chicago,  143  111.  641,  Chi- 
cago, Rode  Island  and  PosCiflc  Railway  Co.  v.  City  of  Chicago, 
148  id.  479,  and  Illinois  Central  Railroad  Co.  v.  City  ofCliam- 
paign,  163  id.  524,  relied  upon  by  appellees,  judgment  had 
been  rendered  upon  the  verdict  and  an  attempt  was  made 
to  get  rid  of  the  judgment  after  the  term  had  expired  at 
which  it  was  rendered,  and  the  court  held  that  the  judg- 
ment was  an  adjudication  between  the  parties  which 
fixed  the  amount  of  compensation  and  damages;  that 
while  a  party  seeking  to  condemn  is  not  bound  to  take 
the  property  at  the  price  fixed  by  the  judgment,  if  the 
property  is  taken  the  question  of  compensation  and  dam- 
ages is  7'es  Judicata,  and  that  the  question  of  compensa- 
tion and  damages  cannot  be  opened  up  and  re-tried  by 
filing  a  new  petition, — that  is,  the  effect  of  the  judgment 
cannot  be  gotten  rid  of  by  commencing  a  new  proceeding. 
In  this  case  the  proceeding  was  dismissed  before  judg- 
ment, and  the  rule  is,  that  it  is  the  judgment  which  con- 
cludes the  parties,  and  not  the  verdict  of  the  jury.  (Sayler 
V.  Hicks,  36  Pa.  St.  392.)  Mr.  Greenleaf,  in  his  work  on 
Evidence,  (vol.  1,  sec.  510,)  says:  "The  rule  is,  that  where 
the  verdict  was  returned  to  a  court  having  power  to 
set  it  aside,  Jhe  verdict  is  not  admissible  without  pro- 
ducing a  copy  of  the  judgment  rendered  upon  it,  for  it 
may  be  that  the  judgment  was  arrested  or  that  a  new 
trial  was  granted."  "A  verdict  cannot  ordinarily  oper- 
ate as  an  estoppel,  or  even  be  given  in  evidence,  until 
it  has  received  the  sanction  of  the  court  and  passed  into 
judgment,"  (2  Smith's  Lead.  Cases,  p.  687,)  "because  it 
may  happen  that  judgment  was  arrested  or  a  new  trial 
granted."    (Buller's  Nisi  Prius,  234,) 

It  is  urged,  however,  that  the  first  ordinance  remained 
in  force  and  that  the  city  could  not  pass  a  new  ordinance 
for  the  improvement  covered  by  the  first  ordinance  while 
that  ordinance  remained  in  force.    We  think  that  argu- 
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ment  is  fully  answered  by  the  fact  that  the  first  ordinance 
was  repealed  in  express  terms  by  the  last  ordinance  and 
that  more  than  seven  years  had  elapsed  between  the 
dates  of  the  passage  of  the  two  ordinances,  and  more 
than  five  years  elapsed  from  the  date  of  the  dismissal 
of  the  first  proceeding  and  the  date  of  the  passage  of  the 
second  ordinance.  In  McCfiesney  v.  City  of  Chicago^  supra, 
it  was  apparent  the  improvement  was  not  abandoned, 
but  that  it  was  the  intention  of  the  city  to  immediately 
re-enact  the  ordinance  and  proceed  to  construct  the  iden- 
tical improvement  covered  by  the  first  ordinance.  If  it  ap- 
peared here  that  the  first  proceeding  was  dismissed  and 
the  ordinance  which  formed  the  basis  of  that  proceeding 
was  repealed  solely  with  the  view  of  immediately  pass- 
ing a  new  ordinance  for  the  identical  improvement,  with 
the  intention  of  instituting  a  new  proceeding,  the  pur- 
pose of  which  was  to  enable  the  city  to  escape  the  effect 
of  the  verdict  of  the  jury  rendered  in  the  first  proceeding 
and  to  enable  it  to  again  submit  the  question  of  compen- 
sation and  damages  to  another  jury,  under  the  authority 
of  the  McChesney  case,  supra,  it  would  be  clear  that  the 
improvement  provided  for  by  the  first  ordinance  had  not 
been  abandoned  by  the  city  in  good  faith,  but  where  a 
period  of  more  than  five  years  has  elapsed  since  the  first 
proceeding  was  dismissed  and  the  second  proceeding 
commenced,  we  are  not  disposed  to  hold  that  the  pro- 
ceeding under  the  first  ordinance  can  be  interposed  as 
a  bar  to  the  second  proceeding  under  a  new  ordinance, 
although  the  improvement  provided  for  under  the  new 
ordinance  is  identical  with  that  provided  for  by  the  old 
ordinance. 

The  judgment  of  th^  superior  court  will  be  reversed 
and  the  cause  will  be  remanded  to  that  court  for  further 
proceedings  in  accordance   with  the  views  herein  ex- 

P  '  Reversed  and  remanded. 

Mr.  Justice  Scott,  dissenting. 
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The  Chicago  Trust  and  Savings  Bank  et  al. 

David  M.  Ball,  Exr. 

Opinion  JUed  Febnuii-y  17^  1904—BehGar%ng  denied  April  7, 1904, 

1.  Fraud — wJuU  does  not  relieve  party  from  electing  to  liold  property 
notwiUistanding  fraud.  One  who,  with  knowledg^e  that  a  corporation 
is  fraudulent,  elects  to  assert  ownership  of  its  capital  stock  by  fil- 
ing a  bill  to  compel  its  delivery  to  him,  cannot  relieve  himself  of 
the  position  so  taken  by  a  statement  in  his  amended  bill  to  rescind 
the  transaction  that  the  stock  was  worthless,  where  such  fact  must 
have  been  known  to  him  in  view  of  the  charges  made  by  him  in  the 
original  bill. 

2.  The  decision  of  the  principal  questions  in  this  case  is  con- 
trolled by  the  decision  in  the  case  of  Anderson  v.  Chicago  Trust  and 
Savings  Bank,  195  111.  341. 

Chicago  Tnist  and  Savings  Bank  v.  Ball,  108  111.  App.  321,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  M.  P.  Tuley,  Judge, 
presiding. 

On  February  26,  1892,  Joseph  Charboneau  exhibited 
his  bill  in  the  circuit  court  of  Cook  county  against  the 
appellant  the  Chicago  Trust  and  Savings  Bank,  Daniel 
H.  Tolman  and  the  Midland  Company  for  injunction  and 
relief.  By  a  supplemental  bill  the  appellants  Cornelia 
T.  Williams  and  Delmon  W.  Norton  were  made  defend- 
ants. Pending  the  litigation,  and  after  the  bill  and  the 
amended  bills  had  been  filed  and  the  evidence  taken 
before  the  master,  but  before  the  hearing,  Charboneau, 
the  complainant,  died,  and  upon  the  suggestion  of  his 
death,  David  M.  Ball,  the  appellee,  who  was  the  executor 
of  Charboneau's  will,  was  substituted  as  complainant. 

The  original  bill  was  verified,  and  alleges  that  on  the 
16th  of  September,  1889,  the  complainant  received  a  let- 
ter from  the  Midland  Company  requesting  him,  if  he  was 
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in  need  of  money,  to  call,  and  that  about  the  latter  date 
he  called  on  the  Chicago,  Trust  and  Savings  Bank  for  a 
loan  of  $750;  that  appellant  Tolman  was  the  president 
of  the  bank;  that  Tolman  informed  complainant  that  he 
would  not  loan  money  to  complainant  unless  he  would 
take  stock  in  the  Midland  Company;  that  Tolman  then 
exhibited  to  complainant  a  book  which  purported  to  show 
the  profits  to  be  made  by  investing  in  the  latter  com- 
pany; that  the  stock  was  worth  $160,  the  par  value  being 
$100  per  share,  and  that  Tolman  told  complainant  that 
if  he  would  purchase  stock  in  said  company  and  did  not 
want  it  when  paid  for,  Tolman  would  purchase  it  back; 
that  the  Midland  Company  was  organized  for  the  pur- 
pose of  guaranteeing  commercial  paper  of  its  stockhold- 
ers, and  was  a  sort  of  mutual  benefit  society,  organized 
upon  the  plan  of  building  and  loan  associations;  that 
complainant  was  unacquainted  with  Tolman,  the  bank 
and  the  Midland  Company  and  knew  nothing  about  either 
of  them,  and  believing  the  statements  of  Tolman  to  be 
true,  and  relying  thereon,  purchased  five  shares  of  said 
stock  in  said  company  at  the  price  of  $800,  and  gave  to 
the  bank  his  judgment  note  for  $750  and  nine  judgment 
notes  for  $80  each,  due  and  payable  in  one,  two,  three, 
four,  five,  six,  seven,  eight  and  nine  months,  with  interest 
at  eight  per  cent,  and  received  from  the  bank,  or  Tolman, 
or  the  company,  the  sum  of  $595  as  the  proceeds  of  his 
loan;  that  complainant  did  not  know  from  which  of  said 
parties  he  received  the  loan,  but  the  notes  were  made 
payable  to  complainant's  order  and  by  him  endorsed; 
that  $155  was  deducted  from  the  face  of  the  loan  to  make 
up  $80  of  the  purchase  price  of  the  stock,  $30  by  reason 
of  the  pretended  guaranty  of  the  Midland  Company  upon 
the  $750  note,  and  $45  discount  to  the  bank;  that  the  rate 
of  interest  he  was  to  pay  was  two  and  one-half  per  cent 
a  month  in  advance,  besides  purchasing  the  stock  in  said 
company;  that  when  said  $750  note  became  due  he  re- 
newed the  same  for  ninety  days,  paying  at  the  rate  of 
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two  and  one-half  per  cent  per  month  interest,  in  advance, 
on  account  of  said  renewal,  and  when  the  renewal  note 
became  due  he  paid  the  same  in  full;  that  by  means  of 
the  premises  the  bank,  Tolman  and  the  Midland  Com- 
pany obtained  from  complainant  $106  above  the  legal 
rate  of  six  per  cent  interest,  which  they  held  for  his  use 
and  benefit;  that  upon  the  payment  of  said  $750  renewal 
note  his  certificate  of  stock  was  not  delivered  to  him,  but 
was  retained  until  the  last  $80  note  given  on  account 
of  the  purchase  price  of  said  stock  in  said  company  was 
paid;  that  he  paid  all  of  said  notes,  with  eight  per  cent 
interest  per  annum;  that  on  the  27th  of  March,  1891,  he 
applied  to  Tolman  for  a  loan  of  $500  and  offered  his  stock 
in  said  company  as  collateral  security;  that  said  loan 
was  made,  and  a  judgment  note  for  $500,  payable  four 
months  after  date  to  the  order  of  the  complainant,  was 
drawn  and  endorsed  and  delivered  to  Tolman,  for  the 
bank,  and  that  complainant  received  $450;  $50  of  the  said 
loan  being  deducted  for  interest  for  four  months  at  the 
rate  of  two  and  one-half  per  cent  per  month,  and  $20,  as 
pretended  by  Tolman,  for  the  guaranty  of  said  company, 
and  the  balance  for  interest  to  the  bank;  that  the  latter 
note  was  renewed  from  time  to  time  until  about  the  27th 
of  January,  1892,  at  which  time  complainant  applied  to 
the  bank  for  a  further  renewal,  but  advised  Tolman  that 
he  could  not  pay  $50  for  such  renewal;  that  after  offers 
and  counter-offers  were  made,  the  renewal  was  obtained 
by  complainant  paying  $35  advance  for  a  period  of  four 
months;  that  complainant  bad  paid  a  large  amount  of 
illegal  and  usurious  interest  which  should  be  applied  up- 
on the  said  $500  note,  which  was  still  outstanding  and 
in  possession  of  the  defendants,  or  some  of  them.  Com- 
plainant offered  to  pay  the  defendants,  or  such  of  them 
as  might  be  the  holder  of  said  note,  the  amount  justly 
and  equitably  due  on  accounting. 

The  bill  then  contains  the  allegation,  upon  the  infor- 
m^^tipn  and  belief  of  complainant,  that  the  Midland  Com- 
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pany  was  planned,  org^anized  and  incorporated  under  the 
laws  of  Illinois  by  Tolman  for  the  purpose  and  with  the 
intent,  on  the  part  of  Tolman  and  the  bank,  of  using  the 
same,  unlawfully  and  fraudulently,  as  a  means  of  acquir- 
ing* large  sums  of  money  illegally  and  fraudulently  and 
without  consideration,  by  the  sale,  forfeiture  and  re-sale 
of  the  stock  of  said  company,  and  by  compelling  borrow- 
ers in  the  bank  to  become  stockholders  in  the  company, 
and  to  pay  the  rate  of  one  per  cent  a  month  on  moneys 
borrowed  by  them  from  the  bank  in  addition  to  the  ille- 
gal interest  charged  by  the  bank;  that  said  company  had 
been  so  illegally  and  fraudulently  used  by  said  Tolman 
and  the  bank,  and  that  said  company  had  never  trans- 
acted any  business  which,  by  its  charter,  it  was  author- 
ized to  transact,  nor  was  it  intended,  at  the  time  .of  its 
organization  by  Tolman,  that  it  should  transact  such 
business;  that  it  had  never  pretended  to  transact  any 
business  other  than" guaranteeing  commercial  paper  of 
its  stockholders;  that  the  company,  the  bank  and  Tol- 
man were  branches  of  one  concern  conducted  and  con- 
trolled by  Tolman;  that  all  moneys  paid  by  complainant 
as  compensation  or  illegal  interest  for  the  purpose  of 
obtaining  and  renewing  loans  from  the  bank,  which  Tol- 
man pretended  were  for  the  benefit  of  said  company  for 
guaranteeing  paper,  were  in  fact  paid  it  at  the  request 
and  under  the  requirements  of  Tolman  and  the  bank,  and 
that  Tolman  and  the  bank  were  in  equity  liable  to  ac- 
count to  complainant  therefor,  as  well  for  other  illegal 
interest  paid  the  bank;  that  the  bank  and  Tolman  were 
principals  and  said  company  was  their  agent;  that  the 
bank,  Tolman  or  said  company  had  possession  of  com- 
plainant's note  for  $500,  of  date  January  27, 1892,  a  large 
part  of  which  had  been  paid,  and  that  the  defendants,  or 
some  of  them,  had  also  his  certificate  for  five  shares  of 
the  Midland  Company  stock,  which  be  was  entitled  to 
possession  of,  and  that  said  bank,  Tolman  and  the  Mid- 
land Company  should  be  enjoined  and  restrained  from 
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disposing"  of  his  said  note  or  said  certificate  of  stock  of 
the  Midland  Company,  and  from  entering  judgement  or 
taking"  other  action  upon  said  note.  The  prayer  of  the 
bill  was  that  Tolman  and  the  bank  be  held  liable  to  com- 
plainant for  the  moneys  paid  for  alleg^ed  g^uaranties  of 
said  company;  that  an  accounting"  be  had;  that  complain- 
ant's note  be  canceled  and  surrendered;  that  his  certifi- 
cate of  stock  in  the  Midland  Company  be  surrendered 
and  delivered  to  him;  that  injunction  issue  restraining 
defendants,  etc.,  from  selling,  etc.,  the  judgment  note  of 
$500  or  causing  judgment  to  be  entered  thereon,  and  from 
selling,  assigning,  forfeiting  or  otherwise  disposing  of  his 
certificate  of  the  capital  stock  in  the  Midland  Company. 
Answers  were  filed  to  the  bill  and  supplemental  bill, 
and  nothing  further  seems  to  have  been  done  until  De- 
cember 15,  1894,  when  complainant  filed  what  is  termed 
his  engrossed  bill,  which  states  substantially  all  that 
is  in  the  original  bill  or  suit,  and  in  addition  thereto  al- 
leges that  Tolman  for  years  past  has  been  president  and 
general  executive  oflScer  managing  the  business  of  the 
bank,  and  also  president,  treasurer  and  executive  officer 
managing  the  business  of  the  Midland  Company;  that 
prior  to  May,  1888,  Tolman  conceived  the  scheme  of  or- 
ganizing a  corporation  to  defraud  the  public,  and  for  that 
purpose  organized  the  Midland  Company;  that  he  first 
applied  to  the  Secretary  of  State  for  a  charter  for  a  com- 
pany to  guarantee  commercial  paper,  and  was  refused; 
that  he  caused  three  of  his  employees  to  make  applica- 
tion to  the  Secretary  of  State,  stating  in  the  application 
the  object  of  the  company  was  to  "secure  information 
and  furnish  statements  concerning  the  responsibility  of 
persons  and  corporations,  to  conduct  a  merchandise  com- 
mission business  and  to  contract  in  respect  thereto;"  that 
Tolman,  at  the  time,  did  not  intend  that  the  company 
should  conduct  such  business,  but  intended  it  to  do  a  bus- 
iness of  guaranteeing  commercial  paper  as  his  agent, 
for  the  purpose  of  cheating  and  defrauding  persons  out 
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of  their  money  by  selling^  them  stock  and  pay  money  to 
said  corporation  for  the  pretended  guaranties  thereof; 
that  said  Tolman  knew  that  said  company  was  not  au- 
thorized to  guarantee  anything;  that  the  company  was 
intended  to  be,  and  was  used  by  Tolman  and  the  bank 
as,  a  cover  for  usury  and  a  device  to  assist  them  in  get- 
ting* usurious  interest;  that  when  complainant  applied  to 
the  bank,  through  Tolman,  its  president,  for  a  loan,  he 
was  informed  he  could  not  obtain  the  same  without  the 
guaranty  of  the  Midland  Company,  and  that  he  would  be 
obliged  to  become  a  stockholder  to  obtain  such  guaranty; 
that  said  Tolman  would  sell  five  shares  of  stock;  that 
the  Midland  Company  was  organized  for  the  purpose  of 
guaranteeing  commercial  paper  and  was  authorized  by 
its  charter  to  guarantee  such  paper,  and  had  been  in 
the  past  doing 'a  prosperous  business,  and  its  stock  was 
worth  ^160  per  share;  that  since  its  organization  it  had 
been  earning  money  rapidly,  and  inside  of  a  year  would 
be  worth  $250;  that  it  charged  one  per  cent  per  month 
for  guaranteeing  paper  of  its  stockholders,  but  the  earn- 
ings of  the  company  were  so  large  that  the  stockholders 
would  get  back  in  dividends  enough  to  make  the  interest 
very  light;  that  it  was  organized  on  the  plan  of  build- 
ing and  loan  associations,  for  the  mutual  benefit  of  its 
stockholders;  that  he  believed  the  statements  and  repre- 
sentations  made  by  Tolman  regarding  the  organization, 
objects,  business  and  profits  of  the  Midland  Company 
to  be  true,  and  relied  thereon;  that  he  knew  nothing 
about  the  Midland  Company  or  its  charter  powers  ex- 
cept as  he  was  informed  by  Tolman;  that  Tolman  did  not 
show  him  the  charter  or  books  of  the  company;  that  the 
statements  and  representations  made  b}?^  Tolman  to  in- 
duce him  to  purchase  such  stock  were  false  and  fraudu- 
lent, and  were  known  by  said  Tolman  to  be  false  and 
fraudulent  at  the  time  he  made  them;  that  said  com- 
pany did  not  do  a  profitable  or  prosperous  business  and 
was  not  authorized  to  guarantee  commercial  paper  of 
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its  stockholders  or  anyone  else,  but  was  organized  as  a 
fraudulent  device  and  as  the  agent  of  Tolman  and  the 
bank,  and  that  instead  of  said  stock  being  worth  $160 
per  share  it  was  absolutely  worthless;  that  proceedings 
were  had  in  the  superior  court  of  Cook  county,  on  the 
relation  of  the  Peojile,  against  said  company,  by  which, 
on  the  10th  of  February,  1894,  a  decree  was  entered  ar- 
resting the  charter  of  said  company  and  prohibiting  it 
from  doing  business.  The  prayer  of  the  bill  is,  that  the 
bank,  Tolman  and  said  company  be  held  parcels  of  one 
institution,  and  that  Tolman  and  the  bank  be  held  liable 
for  moneys  paid  by  complainant  for  guaranties  to  said 
company;  prays  for  an  accounting,  and  that  in  the  ac- 
counting he  be  given  credit  for  $800  paid  by  him  to 
Tolman  for  the  certificate  of  stock  in  said  company,  and 
interest  thereon;  that  said  purchase  be  declared  fraudu- 
lent and  void  and  that  said  certificate  be  decreed  to  be- 
long to  said  Tolman,  and  offers  to  permit  him  to  retain 
possession  of  the  same,  and  for  other  and  general  relief. 

The  cause  was  referred  to  the  master,  who  reported, 
finding  that  the  evidence  supported  the  allegations  of 
the  amended  bill.  Upon  the  coming  in  of  the  report  the 
complainant  further  amended  his  bill  on  September  15, 
1900,  by  alleging  that  he  was  ignorant  of  all  the  facts 
and  circumstances  respecting  the  Midland  Company,  its 
organization,  charter  powers,  fraudulent  character,  stock 
and  the  value  thereof,  and  relied  entirely  upon  the  mis- 
representations and  promises  of  Tolman  and  believed 
them  to  be  true,  and  never  learned  of  their  falsity,  etc., 
until  a  long  time  after,  to-wit,  immediately  and  within 
five  years  next  preceding  the  filing  of  the  original  bill 
as  to  such  matters  as  are  therein  stated,  and  immedi- 
ately and  within  five  years  next  preceding  the  filing  of 
the  amended  and  supplemental  bill  of  complaint  as  to 
such  matters  as  are  therein  stated. 

Objections  were  filed  to  the  report  of  the  master  and 
overruled  and  exceptions  before  the  chancellor  and  by 
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him  overruled,  and  a  decree  was  entered  finding*  that 
there  was  due  complainant  on  account  of  the  purchase 
price  of  the  said  stock,  and  the  interest  thereon,  and  for 
usurious  interest  and  pretended  charg^es.of  the  guaranty 
company,  11777.50,  and  that  there  was  due  from  com- 
plainant, upon  his  note,  $753.20;  awarded  complainant 
execution  against  all  the  defendants,  except  Norton,  for 
the  amount  decreed  to  him,  and  ordered  that  upon  the 
payment  of  said  amount  there  be  paid  to  Norton  there- 
from the  amount  of  the  note  and  interest  owing  from 

* 

complainant.  An  appeal  was  prayed  and  prosecuted  to 
the  Appellate  Court,  which  rendered  judgment  aflSrm- 
ing  the  decree  of  the  circuit  court,  and  this  appeal  was 
prosecuted. 

C.  E.  Cleveland,  for  appellants. 
BuLKLEY,  Gray  &  More,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

This  case  and  the  case  of  Anderson  v.  Chicago  Trust 
and  Sayings  Bank^  195  111.  841,  are,  as  far  as  we  are  able 
to  determine  from  a  careful  review  of  the  record,  alike 
in  all  substantial  features,  and  grow  out  of  the  same 
fraudulent  conduct  and  combinations  between  Tolman 
and  the  appellant  bank  and  the  Midland  Company  that 
are  shown  in  the  cases  of  Murray  v,  Tolman,  162  111.  417, 
and  Tolman  v.  Coleman,  10^  111.  App.  70. 

That  the  org'anization  of  the  Midland  Company  was 
an  unmitigated  fraud,  for  the  purpose  of  enabling  Tol- 
man and  the  appellant  bank  to  profit  by  usury  under 
the  pretense  of  guaranteeing  commercial  paper,  is  too 
well  settled  by  the  former  opinions  of  this  court  above 
referred  to,  to  require  further  comment,  and  that  appel- 
lee's testate  was  one  of  the  victims  of  that  fraudulent 
combination  cannot  be  doubted  from  the  evidence  con- 
tained in  this  record;  but  we  cannot  overlook  the  fact 
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that  at  the  time  of  the  filing*  of  the  original  bill  in  this 
case,  which  was  verified,  appellee's  testate  knew  and  de- 
clared that  said  Midland  Company  was  organized  and 
being  used  for  fraudulent  purposes,  and  at  the  same  time 
insisted  that  he  was  the  owner  of  stock  in  said  company, 
of  which  appellants,  or  some  of  them,  had  possession 
and  which  he  called  his  stock,  and  prayed  that  appel- 
lants should  be  required  to  surrender  the  same  up  to  him 
and  be  restrained  and  enjoined  "from  selling,  assigning, 
forfeiting,  canceling  or  otherwise  disposing  of  his  cer- 
tificate of  the.  capital  stock  in  the  Midland  Company." 
It  is  true  that  in  1894,  by  what  is  termed  his  eng-rossed 
bill,  the  complainant  enlarged  upon  the  charges  of  fraud 
made  in  the  original  bill,  and  then,  in  effect,  for  the  first 
time  asked  that  the  transaction  be  rescinded '  because 
thereof  and  offered  to  leave  appellants  in  possession  of 
said  stock.  But  at  that  time  it  did  not  occur  to  the  com- 
plainant to  allege  that  he  did  not  know,  at  the  time  of 
filing  his  original  bill,  that  said  Midland  Company  was 
a  fraudulent  organization,  and,  in  fact,  he  could  not  have 
well  so  alleged,  as  in  his  original  bill  he  had  alleged 
that  said  Midland  Company  was  a  fraudulent  organiza- 
tion, and  was  but  an  adjunct  to  and  a  part  of  the  bank, 
and  under  the  control  and  management  of  Tolman  for 
the  benefit  of  Tolman  and  the  bank.  In  fact,  the  only 
new  thing  that  he  did  allege  by  his  amended  bill  that 
can  be  said  to  have  been  material,  was  the  fact  that 
the  stock  of  the  Midland  Company  was  valueless  at  the 
time  it  was  sold  to  him  and  that  the  representations  as 
to  its  value  were  false  and  fraudulent.  Although  this 
same  allegation  was  not  contained  in  the  original  bill, 
that  bill  did  contain  the  allegations  that  the  company 
had  never  transacted,any  business  which  by  its  charter  it 
was  authorized  to  transact,  and  that  it  was  not  intended 
by  Tolman  that  it  ever  should  transact  such  business; 
that  it  had  never  transacted  any  business  other  than 
guaranteeing  commercial  paper,  and  that  such  guaran- 
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ties  were  only  a  pretense  and  a  cloak  used  by  Tolman 
and  the  bank  for  exacting*  illegal  and  usurious  interest; 
that  the  moneys  paid  to  Tolman  by  complainant  as  com- 
pensation or  illegal  interest  for  the  purpose  of  obtaining 
and  renewing  loans  from  said  bank,  which  Tolman  pre- 
tended were  for  the  benefit  of  said  company  for  guaran- 
teeing paper,  were  in  fact  paid  at  the  request  of  the  bank. 

If,  then,  the  company  had  never  done  any  business 
which  it  was  authorized  to  do,  and  if  all  the  business  it 
had  ever  done  was  to  aid  the  bank  in  collecting  illegal 
interest,  and  these  facts  were  known  to  the  complainant 
when  he  filed  his  original  bill,  or  he  was  so  informed  and 
believed,  he  must  have  known  then  that  the  stock  of  a 
corporation  so  conducting  business  was  worthless.  He 
must  have  known  that  the  stock  of  any  corporation  not 
owning  property, — as  it  was  not  pretended  that  this  cor- 
poration did  own  any, — but  depending  upon  the  conduct 
of  business  for  its  value,  and  doing  no  business  it  was 
authorized  to  do,  but  being  engaged  only  in  a  fraudulent 
scheme  to  aid  a  bank  in  collecting  illegal  interest,  had  no 
value  and  could  have  none;  and  with  such  knowledge 
or  information  he  insisted  that  he  was  the  owner  of  the 
stock  of  said  company,  and  that  such  stock  was  in  the 
possession  of  appellants,  or  some  of  them,  and  that  he 
was  entitled  to  have  the  certificate  for  such  stock  re- 
stored to  him  and  desired  to  have  appellants  enjoined 
from  canceling  or  assigning  the  same.  It  would  seem 
that  the  mere  statement,  afterwards  added,  that  the 
stock  was  worthless,  would  not  be  suflicient  to  relieve 
appellee's,  testate  from  the  position  of  one  who,  with 
knowledge  of  the  fraud,  had  elected  to  assert  ownership 
to  the  property  thus  imposed  on  him. 

The  last  amendment  of  the  bill,  of  September  15,  1900, 
was  upon  the  suggestion  of  the  master,  contained  in  his 
report,  that  the  bill  lacked  an  allegation  upon  the  point 
of  the  time  of  knowledge  of  the  fraud,  and  when  the 
allegation  is  looked  to,  we  find  that  it  is  in  such  general 
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language, — the  language  being,  "immediately  and  within 
five  years  next  preceding"  the  filing  of  the  amended  and 
supplemental  bill,— that  little  weight  can  be  attached  to 
it,  and  so  far  as  we  have  been  able  to  determine  from  the 
record  there  is  no  evidence  whatever  to  support  such 
amendment.  The  case  seems  to  us  to  be  upon  all-fours 
with  the  Anderson  case  and  to  be  controlled  by  it.  In  the 
latter  case  we  held  that  the  attempt  to  rescind  the  pur- 
chase of  the  stock  must  be  treated  as  first  made  at  the 
time  of  the  amendment  of  the  bill,  in  1894,  which  was 
the  same  time  the  bill  in  question  was  amended,  and  the 
view  was  there  expressed  that  the  amendment  could  not 
be  carried  back  to  the  time  of  the  filings  of  the  original 
bill.     That  view  seems  applicable  to  the  case  at  bar. 

We  find  that  appellee's  testate  paid  $222.63  to  Tol- 
man  under  the  pretense  of  the  latter  that  such  sum  was 
a  guaranty  fee  of  the  Midland  Company,  and  we  think 
a  decree  should  be  rendered  allowing  appellee  to  offset 
that  sum  against  the  note  and  interest  which  he  owes 
and  is  held  by  appellants,  and  that  that  is  the  limit  of 
the  relief  that  can  be  granted  him  under  the  facts  as 
shown  by  this  record. 

Appellants  urge  that  the  costs  of  the  court  below 
should  be  apportioned,  but  we  do  not  think  sufficient  ap- 
pears in  the  record  to  justify  us  in  entering  such  order. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  of  Cook  county  are,  and  each  is,  re- 
versed, and  the  cause  is  remanded  to  the  circuit  court 
of  Cook  county  with  directions  to  enter  a  decree  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remaiided,  with  directions. 
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•  The  Chicago  City  Railway  Company 

V, 

Patrick  H.  O'Donnell,  Admr. 

Opinion  filed  February  17 ,  1904—Behearingj^ition  stricken  April  7, 1904. 

1.  Nbg LICENCE — what  is  not  negligence  as  a  matter  of  law.  It  is  a 
question  of  fact — not  of  law — whether  a  person  driving-  on  one  of 
two  parallel  street  car  tracks  was  neglig-ent  in  driving  upon  the 
other  track  at  a  street  crossing  when  an  approaching  car  was  but 
two  hundred  feet  away,  there  being  nothing  to  show  that  he  knew 
the  car  was  approaching  when  he  turned  out. from  behind  the  cov- 
ered wagon  he  was  following. 

2.  Same — court  may  define  **ordinary  care,"  as  applied  to  either  of  the 
parties.  In  a  personal  injury  case,  where  the  defendaqt  urges  con- 
tributory negligence  as  a  substantive  defense,  It  is  proper  for  the 
court  to  define  to  the  jury  the  meaning  of  the  term  "ordinary  care," 
as  applied  to  the  conduct  of  plaintiffs  intestate. 

3.  Same — when  instruction  as  to  ordinary  care  is  not  too  narrow.  An 
instruction  holding  that  ordinary  care  is  the  degree  of  care  which 
an  ordinarily  prudent  person  would  exercise,  "situated  as  the  de- 
ceased was  »  *  »  before  and  at  the  time  of  the  injury,"  is  not  too 
narrow,  and  does  not  assume  that  an  ordinarily  prudent  person 
would  have  placed  himself  in  the  same  situation,  where  the  entire 
occurrence  occupied  but  two  or  three  minutes.  (North  Chicago 
Street  Railroad  Co.  v.  Cossar,  263  111.  608,  distinguished.) 

4.  Instructions — when  indruction  should  not  be  refused.  An  in- 
struction which  submits  the  question  as  one  of  fact  whether  plain- 
tiff^s  intestate  should  have  looked  f6r  the  car  before  turning  on 
to  the  track  and  whether  he  did  look,  and  then  states  if  he  should 
have  looked  and  did  not  do  so,  and  was  injured  in  consequence,  the 
jury  should  find  the  defendant  not  guilty,  should  be  given,  where  the 
issue  is  material  and  no  other  specific  instruction  covers  the  subject. 

5.  SAME-^^n  thejurif  may  be  inst)'ucted  as  to  what  tfiey  must  find  to 
render  a  verdict  of  guilty.  Where  the  jury,  so  far  as  plaintiffs  instruc- 
tions are  concerned,  are  left  to  determine  for  themselves  what  ac- 
tionable negligence  is  charged  in  the  declaration,  the  defendant 
is  entitled  to  have  the  jury  fairly  informed  what  negligence  was 
charged  and  what  acts  or  omission  of  the  defendant  must  be  found 
to  authorize  a  verdict  of  guilty. 

6.  Same — wJien  refusal  to  pass  upon  instruction  is  not  prejudicial  error. 
Refusal  to  pass  upon  an  instruction  because  it  exceeds  the  number 
limited  by  the  cfourt  is  not  prejudicial  error,  where  its  material 
parts  are  covered  by  the  given  instructions. 

7.  SaUVj— judge  cannot  arbitrarily  fix  number  of  instructions.  The 
trial  judge  cannot  arbitrarily  fix  the  number  of  instructions  which 
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shall  be  presented  by  counsel  of  the  respective  parties  or  passed 
upon  by  the  court. 

8.  Behearinos — re^argument  of  case  in  a  petition  for  rehearing  con- 
demned. A  petition  for  rehearing*  any  portion  of  which  is  a  re-argu- 
ment of  the  cause  violates  practice  rule  30,  and  will  be  immediately 
stricken  from  the  files  by  the  court  of  its  own  motion. 

Chicaqo  City  Railway  Co.  v.  O'Donnell^  108  111.  App.  385,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court  affirming  a  judgment  for  $2500  entered  upon  a  ver- 
dict rendered  by  a  jury  in  the  superior  court  of  Cook 
county  against  appellant,  in  an  action  on  the  case  prose- 
cuted»  to  recover  damages  on  account  of  the  death  of 
John  White. 

The  declaration  consisted  of  one  count,  and  alleged 
that  the  defendant,  through  its  certain  servant  then  and 
there  in  charge  of  one  of  its  street  cars  then  and  there 
being  operated  upon  and  along  said  railway  upon  Hal- 
sted  street  in  a  northerly  direction  towards  and  past 
Forty-second  street,  so  recklessly,  carelessly"  and  negli- 
gently ran  and  drove  the  said  street  car  at  such  a  high 
and  dangerous  rate  of  speed,  and  without  maintaining 
a  proper  lookout,  and  without  giving  suitable  warning 
of  the  approach  of  said  car,  that  as  a  result  and  conse- 
quence thereof  said  car  then  and  there  ran  against  and 
struck  said  wagon,  etc.     A  plea  of  not  guilty  was  tiled. 

The  evidence  discloses  that  at  the  time  of  the  acci- 
dent deceased  was  seventy-four  years  of  age  and  in  the 
employ  of  a  lumber  company  as  a  sort  of  errand  man, 
and  on  the  day  of  the  accident  was  driving  a  one-horse 
carpenter  wagon  belonging  to  his  employer.  He  had  de- 
livered some  lumber  and  was  driving  back  towards  the 
lumber  company's  office,  south  on  Halsted  street,  and 
immediately  before  the  accident  was  following  a  covered 
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beer  wag"on.  Halsted  street  runs  north  and  south.  Ap- 
pellant had  two  street  car  tracks  along  Halsted  street, 
the  west  line  being*  called  the  south-bound  track  and  the 
east  line  the  north-bound  track.  The  beer  wagon  which 
deceased  was  following  was  going  down  the  south-bound 
track  very  slowly,  and  about  the  time  Forty-second  street 
was  reached  the  deceased  pulled  his  horse  out  on  to  the 
north-bound  track  and  either  started  to  go  around  the 
wagon  he  w^as  following  or  to  turn  east  on  Forty-second 
street,  there  being  a  conflict  in  the  evidence  as  to  what 
he  was  trying  to  do,  but  the  evidence  shows  that  about 
the  time  he  had  pulled  over  on  to  the  north-bound  track 
he  pulled  back  towards  the  south-bound  track,  and  his 
wagon  was  struck  by  an  electric  car  coming  towards  him 
on  the  north-bound  tr^^ck.  "White  fell  from  his  wagon 
and  died  a  short  time  afterwards.  Forty-second  street 
intersects  Halsted  street  on  the  east  side  but  does  not 
extend  west  beyond  Halsted  street,  the  stock  yards  be- 
ing to  the  west. 

The  errors  urged  are  the  failure  of  the  court  to  direct 
a  verdict  for  the  appellant;  the  giving  and  refusing  of 
instructions;  limiting  the  number  of  instructions  to  be 
given  and  passed  upon  by  the  court,  and  alleged  mis- 
conduct of  the  attorney  for  appellee  in  his  argument  to 
the  jury. 

William  J.  Hyjnes,  James  W.  Duncan,  and  C.  Leroy 
BuowN,  (Mason  B.  Starring,  of  counsel,)  for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

First — ^It  is  urged  that  the  court  should  have  directed 
a  verdict  for  appellant  because  White,  plaintiff's  intes- 
tate, was  guilty  of  contributory  negligence  as  a  matter 
of  law.  It  is  contended  that  there  is  no  evidence  that 
the  deceased  used  ordinary  care  for  his  own  safety,  and 
that  th^  evidence,  taken  in  the  most  favorable  light  to 
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appellee,  does  not  tend  to  show  that  the  deceased  did 
use  ordinary  care,  but,  on  the  contrary,  shows  that  the 
deceased's  injury  resulted  from  his  own  negligence.  Ap- 
pellant concedes  that  it  is  generally  a  question  of  fact 
whether  or  not  a  given  line  of  conduct  amounts  to  the 
exercise  of  ordinary  care,  but  takes  the  position  that  it 
is  equally  well  settled  that  where  there  is  no  conflict  in 
the  evidence,  and  where  it  can  be  fairly  seen  the  injury 
was  the  result  of  the  negligence  of  the  party  injured,  the 
question  becomes  one  of  law,  and  in  such  case  the  court 
should  instruct  the  jury  to  find  for  the  defendant.  In  this 
position  appellant  insists  it  is  supported  by  Beidler  v. 
Branshaio,  200  111.  425,  North  Chicago  Street  Railroad  Co.  v. 
CossaVy  203  id.  608,  and  in  other  cases  cited  in  its  brief. 

The  accident  occurred  in  the  morning.  The  sun  was 
shining,  but  there  was  some  mist.  Appellee's  contention 
is,  that  when  the  deceased  reached  the  north  boundary 
of  Forty -second  street  he  turned  his  horse  in  an  easterly 
course  as  if  to  cross  Halsted  street  and  go  east  alongf 
Forty-second  street,  but  that  there  was  on  the  east  line 
of  Halsted  street  another  beer  wagon  loaded  with  barrel 
beer  that  obstructed  his  way,  and  seeing  the  approach- 
ing car  of  appellant  coming  from  the  south,  and  north 
bound,  the  deceased,  in  order  to  avoid  a  collision,  turned 
his  horse  back  towards  the  west  to  pass  the  car  on  the 
west  side,  but  that  the  west  track,  which  was  only  about 
five  feet  from  the  east  track,  was  occupied,  and  the  speed 
of  the  car  was  so  great  that  before  he  could  reach  a  place 
of  safety  the  collision  took  place.  Appellant's  conten- 
tion is,  that  the  deceased  undertook  to  pass  the  wagon 
loaded  with  bottled  beer,  which  he  had  followed  on  the 
south-bound  track,  that  was  immediately  in  front  of  him, 
and  pulled  out  at  Forty-second  street  for  that  purpose; 
that  the  street,  except  as  to  the  wagon  going  south  along* 
the  west  track,  was  free  from  obstructions,  and  that  the 
deceased,  in  the  exercise  of  ordinary  care,  should  have 
seen  the  approaching  car  and  have  refrained  from  turn- 
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ingf  out  on  to  or  near  to  the  east  track  until  the  car  had 
passed. 

There  is  some  conflict  in  the  evidence  as  to  wh^re  the' 
deceased  did  leave  the  west  track, — whether  at  the  north 
boundary  or  north  curb  of  Forty-second  street,  or  about 
the  middle  of  Forty-second  street.  Witnesses  for  appel- 
lee testified  that  the  deceased  left  the  track  at  the  north 
boundary  or  at  the  curb  of  Forty-second  street,  and  that 
the  collision  took  place  about  the  middle  of  the  street, 
while  other  witnesses  testified  that  the  deceased  left  the 
west  track  about  the  middle  of  the  street  and  that  the 
collision  took  place  near  the  south  curb.  There  is  no 
conflict  in  the  evidence  but  that  the  car,  when  the  de- 
ceased did  pull  into  the  street,  was  between  one  hundred 
and  two  hundred  feet  south  of  him.  There  is  a  conflict 
in  the  evidence  as  to  the  speed  of  the  car,  but  there  is 
testimony  tending  to  show  that  the  speed  of  the  car  was 
about  twelve  miles  an  hour  when  the  collision  took  place. 
In  considering  this  question  we  are  bound  to  take  the  tes- 
timony most  favorable  to  appellee.  The  evidence  most 
favorable  to  him  tends  to  show  that  the  deceased  turned 
out  of  the  west  track  at  the  north  boundary  of  Forty-sec- 
ond street,  and  that  at  that  time  the  car  was  two  hundred 
feet  away  and  was  traveling  at  the  rate  of  twelve  miles 
an  hour,  and  that  its  speed  was  not  perceptibly  slack- 
ened until  almost  the  moment  of  the  collision.  There  is 
also  evidence  tending  to  show  that  the  bell  was  not  rung 
or  gong  sounded,  and  while  there  is  evidence  that  shows 
that  th6  motorman,  and  perhaps  others,  by  cajling  to  and 
by  gesticulation  sought  to  warn  the  deceased,  there  is 
no  evidence  that  he  was  conscious  of  such  warning.  The 
evidence  as  to  what  course  the  deceased  intended  to  pur- 
sue at  the  time  he  did  pull  out  of  the  west  track  is  only 
inferential,  there  being  no  evidence  showing  where  he 
was  going  or  what  for.  His  place  of  work  was  at  4824 
Halsted  street,  or  a  little  more  than  six  blocks  directly 
south  of  where  he  received  his  injuries,  and  at  that  time 


272  Chicago  City  Ry.  Co.  t;.  O'Donnell,.      [208  DL 

he  was  going  south  towards  his  headquarters,  with  his 
wagon  empty. 

We  have  for  several  years  denied  the  contention  that 
the  failure  to  look  and  listen  when  approaching  a  rail- 
road crossing  was,  as  a  matter  of  law,  negligence,  and 
have  in  recent  years  uniformly  held  that  whether  such 
failure  was  negligence  was  a  question  of  fact,  to  be  de- 
termined from  all  the  facts  and  circumstances  in  the 
case.  If,  then,  it  was  not  negligence,  as  a  matter  of  law, 
for  the  deceased  to  have  changed  his  course  at  the  street 
crossing  and  have  turned  out  toward  or  upon  the  east 
track  without  looking  and  listening  for  a  north-bound 
car,  we  are  unable  to  say  that,  as  a  matter  of  law,  the 
deceased  was  guilty  of  negligence  in  doing  so  when  it 
appears  that  the  car  was  .two  hundred  feet  away  from 
him,  approaching  a  street  crossing,  and  in  the  absence 
of  evidence  that  he  had  any  knowledge  that  such  car 
was  approaching.  Appellant  puts  the  question  thus: 
"The  sole  questiori  then  arises,  was  his  conduct  in  turn- 
ing to  the  left  upon  the  track,  where  he  might  come 
face  to  face  with  an  approaching  car,  contributory  neg- 
ligence?'* and  we  answer,  "As  a  matter  of  law,  no;  as  a 
matter  of  fact,  it  may  have  been."  But  to  say  that  in  a 
city,  at  the  crossings  of  streets,  every  person  in  a  con- 
veyance who  may  veer  from  his  course  is  guilty  of  neg- 
ligence or  want  of  ordinary  care  because  he  may  come 
face  to  face  with  an  approaching  car  and  may  incur  an 
injury,  is  to  say  that,  as  a  matter  of  law,  every  person 
driving  along  a  street  must  take  one  course  and  not  de- 
viate from  it,  at  the  risk  of  receiving  injury  for  which 
he  shall  have  no  compensation  under  any  circumstances. 
The  beer  wagon  that  was  in  front  of  the  deceased  when 
driving  down  the  west  track  continued  in  its  course,  and 
when  the  injury  occurred  the  two  wagons  were  prac- 
tically side  by  side,  and  whether  it  was  the  duty  of  the 
deceased,  in  the  exercise  of  ordinary  care,  to  have  seen 
the  approaching  car  two  hundred  feet  away  at  or  before 
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the  time  he  pulled  out  of  the  west  track,  and  have  ap- 
prehended the  danger  of  a  collision  and  have  remained 
on  the  west  track  or  to  have  endeavored  to  have  gone 
on  east,  down  Forty-second  street,  or  turned  back  into 
the  west  track  behind  the  wagon  he  had  been  following, 
or  whether  he  might  not,  in  the  exercise  of  ordinary  care, 
rely  upon  appellant  so  keeping  its  car  in  control  in  ap- 
proaching the  street  crossing,  and  in  the  two  hundred 
feet  it  had  to  travel,  that  the  same  might  be  easily  and 
safely  stopped  and  collision  avoided,  were  questions  of 
fact,  which  we  think  were  properly  referable  to  the  jury. 
Appellant  concedes  that  the  evidence  tends  to  show  neg- 
ligence on  its  part.  It  was  not  error  to  refuse  to  direct 
a  verdict  of  not  guilty. 

Second — Complaint  is  made  of  appellee's  instruction 
No.  20.     The  instruction  reads: 

"The  court  instructs  the  jury  that  ordinary  care,  as 
mentioned  in  these  instructions,  is  the  degree  of  care 
which  an  ordinarily  prudent  person  situated  as  the  de- 
ceased was,  as  shown  by  the  evidence,  before  and  at  the 
time  of  the  injury,  would  usually  exercise  for  his  own 
safety." 

It  is  said  of  this  instruction  that  it  confines  the  defi- 
nition of  ordinary  care  to  the  plaintiff's  intestate,  and 
as  other  instructions  referred  to  the  care  of  appellant  as 
well,  the  definition  should  have  been  broad  enough  to 
include  both.  It  was  not  improper  for  the  court  to  de- 
fine to  the  jury  the  meaning  of  the  term  "ordinary  care" 
as  applied  to  the  conduct  of  either  of  the  parties.  Ap- 
pellant was  urging  contributory  negligence  as  a  substan- 
tive defense,  and  appellee  was  entitled  to  an  instruction 
as  to  the  line  of  conduct  required  of  the  deceased  to  show 
care  on  his  part. 

The  greater  insistence  of  appellant  is  that  the  instruc- 
tion is  too  narrow,  and  does  not,  in  terms,  submit  the 
proposition  that  plaintiff's  intestate  must  have  exercised 
ordinary  care  in  leaving  the  west  track,  and  assumes 
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that  an  ordinarily  prudent  person  would  be  situated  as 
the  deceased  was  situated  before  and  at  the  time  of  the 
accident;  that  the  central  inquiry  was  not  what  the  de- 
ceased did  after  getting^  into  the  situation,  but  was  he 
in  the  exercise  of  ordinary  care  in  getting*  himself  into 
that  situation;  that  although  the  words  "before  and  at 
the  time  of"  are  in  the  instruction,  the  jury  were  war- 
ranted in  construing  it  to  mean  that  the  appellee  might 
recover  if,  after  leaving  the  west  track,  his  intestate 
exercised  the  care  an  ordinarily  prudent  person  would 
usually  exercise.  In  support  of  this  contention  appellant 
cites  North  Chicago  Street  Railroad  Co,  v.  Cossar,  203  111.  608, 
Illinois  Central  Railroad  Co,  v.  Weldon,  52  id.  290,  and  Illi- 
nois Central  Railroad  Co.  v.  Creighton,  53  111.  App.  45.  In 
the  Cossar  case  time  was  not  an  element  of  the  instruction 
complained  of,  but  "the  circumstance  and  in  the  situ- 
ation" were  to  be  thq  criteria,  and  we  expressed  the 
view  that  under  it  no  time  or  circumstance,  except  that 
directly  attendant  upon  the  immediate  accident,  was 
included  in  its  terms,  and  that  it  was  too  narrow,  as  it 
excluded  the  requirement  that  the  plaintifP  should  not 
negligently  place  herself  in  a  position  of  danger.  In  the 
Weldon  case,  supra,  the  instruction  is  not  set  out.  The 
court  say  the  instructions  were  confined  to  the  conduct 
of  the  deceased  whilst  unloading  the  coal  cars,  during 
which  he  received  his  injuries,  but  that  the  central  ques- 
tion was,  did  he  exercise  proper  care  and  caution  in 
entering  the  car  under  the  circumstances,  and  that  the 
latter  question  should  have  been  submitted.  In  the  Creigh- 
ton  case,  supra,  the  instruction  was,  "at  the  time  of  such 
alleged  injuries  exercising  due  care."  The  injury  was 
caused  in  an  effort  of  the  plaintiff,  an  engineer,  to  re- 
verse the  lever  on  a  locomotive  and  avert  a  wreck.  The 
evidence  tended  to  show  that  the  difficulty  in  reversing 
the  lever  arose  from  the  plaintiff  having  two  days  pre- 
viously plugged  certain  holes  in  the  c^^linder  in  such 
manner  that  the  lever  could  only  be  moved  by  great  ef- 
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fort.  The  defense  was  contributory  negcligence.  It  was 
held  that  the  instruction  confining  the  due  care  to  the 
time  of  the  injury  was  too  narrow,  as  it  authorized  the 
jury  to  find  for  the  plaintiff  if  using  due  care  at  the  time, 
although  the  injury  may  have  been  due  to  his  gross  neg- 
ligence two  days  before.  All  that  occurred  in  the  case 
at  bar  from  the  time  the  deceased  reached  Forty-second 
street  to  the  time  of  the  accident  could  not  have  exceeded 
,two  or  three  minutes,  and  the  instruction  required  due 
care  before  and  at  the  time  of  the  injury,  and  we  think 
was  broad  enough,  and  did  not  assume,  as  is  contended,, 
that  the  deceased  was  in  the  exercise  of  due  care  at 
any  time. 

The  appellant's  fourth  instruction  told  the  jury  that 
White,  the  deceased,  and  appellant,  were  required  to  use 
the  same  degree  of  care  to  avoid  the  injury,  and  by  ap- 
pellant's eighth  instruction  the  jury  were  told  that  if 
White  was  negligent  and  careless  in  driving  his  wagon 
at  the  time  and  place  in  question,  and  that  such  negli- 
gence caused  his  injury,  appellee  could  not  recover. 

Appellant's  instruction  No.  12  was  refused.  It  was 
as  follows: 

"If  the  jury  believe,  from  the  evidence,  that  ordinary 
care  on  the  part  of  White  for  his  own  safety  required 
him,  before  driving  to  or  upon  the  track  parallel  with 
the  track  upon  which  he  had  been  driving,  at  the  time 
and  place  in  question  and  under  all  the  circumstances 
in  evidence,  to  look  and  ascertain  whether  or  not  a  car 
was  approaching  along  the  north- bound  track  and  not  to 
drive  upon  said  track  without  so  looking,  and  if  the  jury 
believe,  from  the  evidence,  that  White,  if  he  had  looked, 
could  by  the  exercise  of  ordinary  care  have  ascertained 
whether  or  not  a  car  was  approaching  along  the  said 
north- bound  track,  and  if  the  jury  further  believe,  from 
the  evidence,  that  White  did  not  so  look  and  ascertain 
whether  or  not  the  car  was  so  approaching,  and  that  he 
was  injured  in  consequence  and  because  of  his  failure,  if 
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he  did  so  fail  to  look  and  ascertain,  then  the  court  in- 
structs the  jury  to  find  the  defendant  not  guilty." 

Appellee  says  this  instruction  was  properly  refused 
because  it  assumes  that  if  plaintiff's  intestate  saw  the 
car  approaching  he  should  in  no  event  have  driven  upon 
the  track;  that  it  emphasized  the  question  of  his  looking 
or  failing  to  look,  and  that  it  was  covered  by  other  gen- 
eral instructions  requiring  him  to  exercise  ordinary  care 
to  avoid  the  injury.  We  do  not  think  any  of  the  sug- 
gestions nlade  justify  its  refusal.  It  assumes  no  fact, 
but  submits  the  question  as  one  of  fact,  to  be  determined 
from  the  evidence,  whether  plaintiff's  intestate,  in  the 
exercise  of  ordinary  care,  should  have  looked  for  the  car 
before  turning  out,  and  whether  he  did  look,  and  then 
states  that  if  he  should  have  looked  and  did  not  look, 
and  was  injured  in  consequence  of  his  failure  to  do  so, 
the  jury  should  find  the  appellant  not  guilty.  There  was 
no  other  instruction  that  contained  the  proposition  here 
presented,  except  instructions  of  a  general  character. 
The  matter  there  presented  was  the  chief  ground  of  de- 
fense, and  should  have  been  submitted  by  the  instruction 
offered.  Mixllen  v.  Waldowskiy  203  111.  87;  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  v.  Camper,  199  id.  569;  Chicago 
and  Eastern  Illinois  Railroad  Co.  v.  Storment,  190  id.  42. 

The  court  refused  appellant's  instruction  No.  13,  which 
was  as  follows: 

"The  issues  you  are  sworn  to  try  in  this  case  are  as 
follows:  Was  the  electric  car  which  collided  with  the 
wagon  in  question  carelessly  and  improperly  driven  or 
managed  by  the  servant  or  servants  of  the  defendant? 
Was  the  said  electric  car  traveling  at  an  unnecessarily 
high  or  dangerous  rate  of  speed?  Did  the  servant  or  ser- 
vants of  defendant  negligently  fail  to  ring  a  gong  or  bell 
at  the  time  and  place  in  question?  Did  the  servant  or 
servants  of  defendant  in  charge  of  said  car  know  that 
White  was  in  a  position  of  peril  in  time  to  have  stopped 
the  car  in  time  to  have  avoided  the  collision,  bv  the  us^ 
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of  reasonable  care  on  their  part?  Could  the  servant  or 
servants  of  defendant  in  charge  of  the  electric  car,  by 
the  use  of  reasonable  care,  'have  seen  that  White  was  in 
a  position  of  peril  in  time  to  have  stopped  the  said  car 
before  the  collision?  Was  White,  at  and  just  before  the 
time  of  the  collision,  using  ordinary  care  and  caution  for 
his  own  safety?  If  you  conclude  that  the  greater  weight 
of  the  evidence  does  not  show  that  White  was  using  such 
care  and  caution  for  his  own  safety  you  need  not  concern 
yourselves  with  the  other  issues,  because  in  no  event  can 
the  plaintiff  be  entitled  to  recover  a  verdict  unless  it  has 
been  shown  by  the  greater  weight  of  the  evidence  that 
such  care  and  caution  was  used  by  White.  If  you  do  find 
from  the  greater  weight  of  the  evidence  that  such  care 
and  caution  was  used  by  White,  you  will  examine  the 
evidence  bearing  upon  the  other  issues,  and  if  you  do  not 
find  the  greater  weight  of  the  evidence,  taken  as  a  whole, 
will  warrant  you  in  answering  one  or  more  of  them  in  the 
affirmative,  you  should  find  the  defendant  not  guilty." 

And  the  court  gave  appellant's  instruction  No.  18, 
as  follows: 

"The  jury  are  instructed  that  the  plaintiff  cannot  re- 
cover at  all  in  this  case  against  the  defendant  company 
unless  the  jury  believe  that  the  plaintiff  has  proved,  by 
a  preponderance  of  the  evidence,  the  following  proposi- 
tions: First,  that  the  plaintiff's  intestate  was  exercis- 
ing ordinary  care  for  his  own  safety  at  and  just  prior 
to  the  time  of  the  accident  in  question;  second,  that  the 
defendant  company  was  guilty  of  negligence  in  the  man- 
ner charged  in  the  declaration;  and,  third,  that  such 
negligence  was  the  proximate,  direct  cause  of  the  death 
of  the  plaintiff's  intestate.  And  if  you  find,  from  the 
evidence,  that  the  plaintiff  has  failed  so  to  prove  these 
propositions  as  stated,  or  that  he  has  failed  so  to  prove 
any  one  of  them,  he  cannot  recover  against  said  defend- 
ant company,  and  you  should  find  the  defendant  com- 
pany not  guilty." 
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Appellee  claims  that  by  giving  appellant's  instruc- 
tion No.  18,  and  other  general  instructions,  the  errors, 
if  any,  in  refusing  No.  13  were  cured.  Appellee  further 
contends  that  instruction  No.  13  ignores  the  charge  in 
the  declaration  that  appellant  did  not  maintain  a  proper 
lookout;  that  the  direction  by  the  next  to  the  last  clause 
of  the  instruction  refused,  that  the  jury  need  not  con- 
sider the  other  matters  if  they  found  the  appellee's  in- 
testate was  not  in  the  exercise  of  due  care  and  caution, 
ignored  the  question  of  the  appellant's  gross  negligence, 
which  the  7iarr,  was  broad  enough  to  cover  and  there  was 
evidence  tending  to  support.  As  to  the  latter  claim 
we  will  not  enter  into  a  discussion,  but  will  only  say, 
we  think  there  was  no  evidence  tending  to  support  the 
charge  of  gross  negligence  on  the  part  of  appellant,  and 
no  instruction  was  asked  by  appellee  upon  the  theory 
that  there  was.  Under  the  fourth  and  fifth  clauses  the 
question  of  a  proper  lookout  was  included.  The  in- 
struction was  not  subject  to  objection  as  to  form  or  sub- 
stance and  fairly  stated  the  issues  under  the  declaration, 
and  unless  covered  by  other  instructions  should  have 
been  given. 

Instruction  No.  13  was  presented  among  the  fifteen  to 
which  the  court  had  limited  each  side,  and  after  it  was 
refused  appellant  offered  three  more  instructions,  num- 
bered 16,  17  and  18,  together  with  written  suggestions 
why  the  court  should  consider  the  same,  and  16  and  18 
were  given  and  17  refused.  Appellee  only  offered  six 
instructions,  and  they  were  19  to  24,  inclusive,  and  were 
all  given.  By  appellee's  instruction  No.  19  the  jury  were 
told  that  if  White,  in  the  exercise  of  ordinary  care,  was 
killed  by  or  in  consequence  of  the  negligence  of  the  de- 
fendant as  charged  in  the  declaration,  they  should  find 
the  defendant  guilty.  The  jury  were  thus  to  learn,  as 
best  they  could,  and  determine  for  themselves,  so  far  as 
the  plaintiff  was  concerned,  what  actionable  negligence 
was  charged  in  the  declaration,  and  the  appellant,  with 
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such  instruction  given  for  appellee,  was  entitled  to  have 
the  jury  fairly  and  fully  informed  what  negligence  was 
charged  in  the  declaration  and  what  acts  or  omissions  of 
the  defendant  must  be  found  to  authorize  the  verdict  of 
guilty.  (North  Chicago  Street  Railroad  Co.  v.  Polkey,  203  111. 
225;  IlliTiois  Central  Railroad  Co,  v.  King,  179  id.  91;  West 
Chicago  Street  Railroad  Co.  v.  Kautz,  89  111.  App.  309.)  In 
the  latter  case  the  judgment  of  the  trial  court  was  re- 
versed for  failure  to  give  an  instruction  almost  identical 
with  appellant's  No.  13.  We  do  not  think  the  instruc- 
tions given  covered  the  issues  in  the  case. 

Appellant's  ninth  instruction  began  with  the  state- 
ment, "the  court  instructs  the  jury  that  White  had  no  right 
to  drive  upon  the  railway  track  in  question  so  as  to  ob- 
struct or  unnecessarily  interfere  with  the  passage  of  the 
defendant's  cars."  There  was  no  evidence  in  the  record 
tending  to  show  White  sought  to  obstruct  or  unnecessar- 
ily interfere  with  the  passage  of  appellant's  cars.  The 
instruction  assumed  either  the  fact  or  that  there  was 
evidence  tending  to  support  the  statement.  What  fol- 
lowed in  the  instruction  did  not  relieve  it  from  such  vice, 
and  the  court  properly  refused  it. 

Appellant's  seventeenth  instruction  was  refused.  The 
court  declined  to  examine  or  pass  upon  it  as  it  was  in  ex- 
cess of  the  limit  as  to  number  which  the  court  had  fixed. 
The  material  parts  of  it  were  covered  by  appellant's  in- 
structions Nos.  2,  4  and  5,  and  its  refusal  was  not  error. 

Complaint  is  made  of  the  modification  of  some  of 
appellant's  instructions,  but  we  do  not  find  the  modifi- 
cations Such  as  should  be  held  to  be  error. 

Third — It  is  claimed  by  appellant  that  it  was  preju- 
diced  by  the  manner  and  language  of  the  court  while 
fixing  and  enforcing  the  rule  limiting  the  number  of  in- 
structions. At  the  close  of  the  plaintiff's  case  the  court 
openly  announced  the  rule  limiting  the  total  number  of 
instructions  to  thirty,  allowing  fifteen  to  each  side,  and 
stated  no  more  would  be  received  and  considered.  When 
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appellant  offered  its  instructions  there  were  eighteen, 
and  the  court  insisted  that  counsel  should  select  fifteen 
of  them  to  be  passed  upon,  and  it  is  claimed  that  in  the 
colloquy  between  the  court  and  counsel  the  court  was 
grufP  and  arbitrary,  and  so  spoke  that  the  jury  might 
infer  that  appellant  was  seeking  both  an  unfair  and  ille- 
gal advantage.  The  language  of  the  court  is  included 
in  the  bill  and  briefs,  and  is  followed  by  the  statement 
that  it  is  doubtful  if  the  jury  heard  what  transpired.  The 
manner  of  the  court,  more  than  the  language,  is  com- 
plained of.  The  court  was  not  authorized  to  arbitrarily 
fix  the  number  of  instructions  that  should  be  presented 
or  passed  upon.  {Chicago  City  Railway  Co.  v.  Sandusky, 
198  111.  400.)  By  fixing  the  rule  appellant  was  not  in- 
jured, as  all  its  instructions  presented, — and  there  were 
eighteen, — were  considered  and  passed  upon  but  one, — 
No.  17.  It  would  have  been  proper  to  have  refused  it 
when  considered.  We  cannot  say  whether  the  jury  ob- 
served or  heard  what  transpired  as  to  the  instructions, 
or  what  effect  it  had,  if  any,  on  the  jury.  It  cannot  be 
maintained  that  it  was  the  proper  thing  for  the  court  to 
establish  an  illegal  rule,  and  become  angry  and  show  his 
displeasure  because  it  was  not  acquiesced  in. 

Fourth — The  argument  of  counsel  for  appellee,  in  some 
of  its  features,  was  strenuously  objected  to  by  appellant, 
and  the  remarks  were  mostly  withdrawn  and  the  objec- 
tion sustained.  To  say  the  least,  some  of  the  remarks 
should  not  have  been  made,  and  we  may  hope  will  not  be 
repeated  upon  the  further  trial  for  which  this  cause  will 
be  remanded  to  the  superior  court. 

The  judgments  of  the  superior  court  and  the  Appel- 
late Court  will  be  reversed. 

Reversed  and  remanded. 

Afterwards,  on  April  7,  1904,  on  consideration  of  the 
petition  for  rehearing  filed  herein,  the  court,  speaking 
through  Mr.  Justice  Scott,  delivered  thef  following  oral 
opinion: 
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This  is  a  petition  for  rehearing.  The  practice  in  ref- 
erence to  the  presentation  thereof  is  regulated  by  rule  30 
of  the  rules  of  practice  of  this  court,  which  provides  that 
such  a  petition  shall  state  "concisely  the  points  supposed 
to  have  been  overlooked  or  misapprehended  by  the  court, 
with  proper  reference  to  the  particular  portion  of  the? 
original  abstract  and  brief  relied  upon.  In  no  case  will 
any  argument  be  permitted  in  support  of  such  petition. 
This  rule  will  be  strictly  enforced,  and  any  petition  in 
violation  thereof  will  be  stricken  from  the  files."  • 

A  rehearing  may  be  had  in  this  court  when  any  ma- 
terial fact  has  been  overlooked  or  misapprehended  or 
where  the  court  has  failed  to  determine  some  proposi- 
tion of  law  that  is  of  controlling  importance  in  the  cause, 
and  the  only  legitimate  office  of  the  petition  for  rehear- 
ing is  to  show,  by  a  terse  and  accurate  statement,  the 
court's  inadvertence,  with  reference  to  such  portions  of 
the  brief  or  abstract  as  will  sustain  petitioner's  position. 
The  petition  under  consideration  is  a  gross  violation  of 
this  rule.  It  contains  more  than  thirty  pages  of  printed 
argument,  and  is  practically  a  re-argument  of  the  cause. 

Helpful  arguments,  both  oral  and  printed,  are  wel- 
comed by  this  court.  It  is  our  earnest  desire  that  a  liti- 
gant should  avail  himself  to  the  fullest  extent  of  his 
right  to  argue,  orally  and  otherwise,  his  cause  in  this 
forum.  The  proper  time  to  argue,  however,  is  at  the  time 
of  submission,  and  when  a  case  has  been  fully  argued, 
has  received  careful  consideration  and  been  decided,  a 
re-argument  in  a  petition  for  a  rehearing  can  serve  no 
useful  purpose.  All  that  is  proper  in  that  respect  is  a 
reference  to  that  portion  of  the  brief  and  argument  which 
petitioner  conceives  will  show  the  error  of  the  court. 

The  practice  of  arguing  cases  in  petitions  for  rehear- 
ing has  been  gradually  increasing  in  this  court.  The 
rule  has  not  been  enforced  because  the  court,  as  a  body, 
has  been  loth,  and  especially  has  the  writer  of  the  opin- 
ion assailed  been  loth,  to  have  a  petition  of  this  character 
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stricken,  lest  there  micrht  possibly  be  error  in  the  judg- 
ment, which  would  remain  unchallenged  and  uncorrected 
if  that  course  was  followed;  but  the  abuse  of  the  rule 
has  become  so  prevalent  in  this  respect  that  the  consid- 
eration of  the  arguments  contained  in  these  petitions 
has  become  an  intolerable,  as  well  as  a  useless,  burden. 
The  great  majority  of  such  petitions  now  filed  in  this 
court  are  but  re-arguments.  So  far  as  the  one  now  be- 
fore us  is  concerned,  in  view  of  the  fact  that  counsel 
filing  it  was  no  doubt  aware  that  the  rule  in  question  had 
not  been  heretofore  strictly  applied,  we  have  examined 
the  petition  far  enough  to  ascertain  the  points  relied 
upon  and  deem  them  without  merit. 

Every  petition  for  rehearing  hereafter  filed  in  this 
court  which,  upon  examination,  is  found  to  contain  any 
argument  whatever,  will  be  immediately  stricken,  with- 
out being  considered  upon  the  merits  at  all.  Rule  30  will 
be  rigidly  enforced. 

The  petition  for  a  rehearing  in  the  case  at  bar  will 
be  stricken  from  the  files.  ^^^  .^  .^^  ^^^  .^^.^^^ 


The  Schumann  Piano  Company 

V, 

Cyrus  Mark  et  aL 

Opinion  filed  February  17, 1904 — Eeheariug  denied  April  6, 1904. 

1 .  Forcible  detainer — suits  for  separate  premises  need  not  he  con- 
solidated injustice  court.  Section  18  of  article  5  of  the  act  relating 
to  justices  of  the  peace,  which  requires  each  party  to  brin^  for- 
ward and  consolidate  all  demands  ag'ainst  the  other  which  are  of 
such  a  nature  as  to  be  consolidated  and  which  do  not  exceed  $200 
when  consolidated,  does  not  apply  to  forcible  detainer. 

2.  Same — beginning  suii  in  assumpsit  for  rent  does  not  bar  forcible  de- 
tainer, Beginningf  a  suit  in  assumpsit  for  rent  payable  in  advance 
on  the  first  day  of  the  month  does  not  preclude  the  bringing  of  a 
forcible  detainer  proceeding  before  the  expiration  of  such  month, 
if  the  rent  due  is  still  unpaid. 

Mark  v.  Schumann  Piano  Co.  105  111.  App.  490,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  O.  H.  Hortow,  Judge, 
presiding". 

This  was  an  action  of  forcible  detainer,  commenced 
on  July  30,  1901,  by  appellees,  partners,  known  as  Mark 
Manufacturing  Company,  against  appellant,  the  Schu- 
mann Piano  Company,  a  corporation,  before  a  justice  of 
the  peace  in  Cook  county,  to  recover  possession  of  the 
first,  fourth  and  fifth  floors  of  a  building  known  as  Nos. 
123  and  125  LaSalle  avenue,  in  the  city  of  Chicago.  Judg- 
ment was  there  entered  in  favor  of  the  Mark  company, 
and  the  Schumann  company  appealed  to  the  circuit  court 
of  Cook  county,  where,  upon  a  trial  before  the  court  with- 
out a  jury,  judgment  was  entered  in  favor  of  the  latter 
company.  Prom  that  judgment  of  the  circuit  court  the 
Mark  company  appealed  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  of  the  circuit  court 
was  reversed,  and  judgment  was  entered  in  the  Appellate 
Court  finding  the  Schumann  company  guilty  as  charged 
in  the  complaint,  and  adjudging  that  the  appellants  (ap- 
pellees here)  recover  from  thje  Schumann  Piano  Company 
the  premises  above  described,  together  with  costs,  etc. 
This  is  an  appeal  prosecuted  by  appellant  to  reverse 
the  judgment  of  the  Appellate  Court. 

On  June  14,  1900,  the  parties  to  this  suit  entered  into 
a  written  lease,  by  which  the  premises  here  involved  were 
demised  to  appellant  by  appellees  for  a  term  commenc- 
ing July  1,  1900,  and  ending  April  30,  1902,  at  a  monthly 
rental  of  $250,  payable  in  advance  on  the  first  day  of 
each  month.  The  lease  provided,  among  other  things, 
that  the  appellees  leased  the  premises,  "together  with 
motive  power  not  to  exceed  twenty  horse  power,  and 
sufficient  heat  in  varnishing  and  finishing  room  during 
cold  weather  to  prevent  checking  the  varnish,"  and  that 
the  appellant  would  "pay  (in  addition  to  the  rents  above 
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specified)  for  all  power  used  in  excess  of  the  amount 
above  specified,  the  sum  of  five  dollars  ($5)  per  month  for 
each  horse  power,  the  amount  used  to  be  determined  by- 
lessor  by  any  of  the  ordinary  methods,  the  maximum 
amount  of  power  used  at  any  one  time  to  be  the  basis 
of  calculation." 

The  first  indication  of  trouble  between  the  parties 
to  the  lease  in  reference  thereto  shown  by  the  evidence, 
appears  from  a  letter  written  by  appellant  to  appellees, 
dated  March  19, 1901,  in  which  there  seems  to  have  arisen 
some  difficulty  in  reference  to  the  power  furnished,  and 
it  appears  that  appellees  had  rendered  to  appellant  a 
bill  for  motive  power  in  excess  of  twenty  horse  power, 
which  appellant  claimed  was  incorrect  and  refused  to 
pay.  In  the  same  letter  complaint  is  made  by  appellant 
because  of  lack  of  heat  in  the  varnish  room,  causing  loss 
to  appellant.  It  is  therein  stated  that  appellant  had  re- 
peatedly taken  this  matter  up  with  appellees,  and  that 
it  had  delayed  making^  out  a  bill  for  damages  until  cold 
weather  had  passed,  but  that  it  would  have  the  bill  ready 
to  present  to  appellees  in  a  few  days.  On  June  20,  1901, 
an  itemized  statement  of  account,  in  the  sum  of  ^1107  for 
re-finishing"  pianos,  claimed  to  have  been  made  necessary 
from  the  checking  of  varnish  caused  from  lack  of  heat  in 
the  varnish  room  during  cold  weather,  $11.25  for  delay 
in  labor  from  damage  from  roof,  and  $90.90  for  telephone, 
was  sent  to  appellees,  with  a  request  to  remit  the  amount 
of  $1209.15.  On  July  18, 1901,  the  attorney  for  the  appel- 
lant sent  a  communication  to  appellees,  together  with 
a  statement,  showing  $340  due  for  rent  under  the  lease 
above  referred  to  and  under  a  lease  for  other  parts  of  the 
same  building  for  the  month  of  July,  leaving  a  balance 
of  $873.05  due  appellant,  after  adding  interest  for  delay. 

On  July  20,  1901,  appellees  commenced  a  suit  in  as- 
sumpsit  against  appellant  in  the  circuit  court  of  Cook 
county,  returnable  to  the  August  term,  1901,  thereof,  to 
recover  the  rent  for  the  month  ending  July  31,  1901. 
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Among"  the  pleas  filed  to  this  declaration  was  one  of  set- 
off, in  which  $2000  is  claimed  by  appellant  as  damages 
to  its  pianos  by  reason  of  the  failure  of  appellees  to  fur- 
nish sufficient  heat  in  the  varnishing  and  finishing  room 
to  prevent  checking  the  varnish,  as  required  by  the  lease. 

On  July  24,  1901,  the  appellees,  through  a  constable, 
served  a  five  days'  notice  on  appellant,  notifying  it  of 
the  default  in  the  payment  of  rent  in  the  sum  of  $250, 
and  demanding  payment  of  the  same  on  or  before  July 
29,  1901,  and  informing  appellant  that  in  default  of  such 
payment  the  lease  for  the  premises  involved  in  this  suit 
would  be  terminated.  On  the  same  day  another  notice 
from  appellees  was  served  on  appellant  demanding  the 
sum  of  $25  as  rent  for  the  basement  of  the  same  building, 
which  was  held  under  another  lease  and  containing  like 
provisions  in  case  of  default  in  the  payment  thereof. 
Suit  was  commenced  under  this  notice  on  the  same  day 
the  case  at  bar  was  commenced  and  before  the  same  jus- 
tice of  the  peace,  and  judgment  was  rendered  against 
appellant  for  possession  of  the  basement. 

Anson  Mark,  one  of  the  plaintiffs,  testified  that  the 
last  month  for  which  appellant  paid  rent  under  the  lease 
here  in  question  was  June,  1901;  that  it  did  not  pay  the 
rent  for  July;  that  it  was  in  possession  of  the  premises 
at  the  time  this  suit  was  brought  and  at  the  time  of 
testifying..  The  treasurer  of  appellant  testified  that  the 
itemized  statement  as  sent  to  appellees  was  correct,  and 
that  appellant  had  been  damaged  by  reason  of  the  check- 
ing of  varnish,  caused  by  a  lack  of  heat  in  the  varnish- 
ing room,  in  the  sum  of  $1107. 

The  Appellate  Court  incorporated  in  its  judgment  the 
following  finding  of  facts: 

"The  court  finds  that  appellants,  by  a  written  lease 
dated  June  14, 1900,  demised  to  the  appellee  the  premises 
described  in  the  complaint  in  this  cause  from  July  1, 1900, 
till  April  30,  1902,  the  appellee  to  pay  as  rent  therefor 
the  sum  of  $250  per  month,  payable  monthly  in  advance, 
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on  the  first  day  of  each  month;  that  the  rent  due  July  1, 
1901,  was  not,  nor  was  any  part  thereof,  paid  by  the 
appellees,  or  any  of  them;  that  July  24,  1901,  appellants 
caused  a  five  days'  notice,  in  accordance  with  the  stat- 
ute in  such  case  made  and  provided,  to  be  served  on  said 
appellee,  notifying^  appellee  that  unless  payment  should 
be  made  of  the  said  July  rent,  to-wit,  $250,  on  or  before 
July  29,  1901,  the  said  lease  from  appellants  to  appellee 
would  be  terminated,  and  that  appellee  did  not  pay  said 
rent  or  any  part  thereof,  but  therein  made  default,  and 
did  not  surrender  to  appellants  said  demised  premises 
or  any  part  thereof." 

Projiositions  of  law  properly  presenting  the  law  ques- 
tions arising  in  the  case  were  passed  upon  by  the  circuit 
court,  and  that  court  held  that  the  institution  of  the  suit 
in  assumpsit  for  the  rent  for  the  month  of  July  barred 
a  forfeiture  of  the  lease  prior  to  the  expiration  of  that 
month.  The  Appellate  Court  reached  the  opposite  con- 
clusion on  this  legal  proposition,  and  in  accordance  with 
that  conclusion  and  its  findings  of  facts  entered  the  judg- 
ment now  presented  to  this  court  for  review. 

A.  D.  Gash,  for  appellant. 

m 

Daniel  P.  Plannery,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Appellant  refused  to  pay  the  rent  due  July  1,  1901, 
which  was  the  rent  for  the  ensuing  month,  for  the  rea- 
son that  it  claimed  a  larger  amount  due  from  the  land- 
lord on  account  of  the  failure  of  the  landlord  to  furnish 
heat  as  provided  by  the  lease.  It  is  conceded  by  appel- 
lant that  in  this  suit  for  forcible  detainer  it  cannot  suc- 
cessfully defend  by  showing  that  such  damages  exceeded 
the  amount  of  rent  due,  but  it  is  contended  that  appel- 
lees could  not  maintain  this  suit  for  the  premises  in- 
volved herein,  for  the  reason  that  on  the  same  day  that 
this  suit  was  begun  another  suit  in  forcible  detainer  was 
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begun  by  appellees  against  appellant  before  the  same 
justice  of  the  peace  for  other  premises  demised  to  ap- 
pellant by  a  separate  lease,  the  contention  being,  that 
one  suit  should  have  been  brought  for  the  possession  of 
all  the  real  estate  described  in  both  complaints,  and  that 
as  the  real  estate  involved  in  this  suit  was  not  included 
in  the  complaint  in  the  other  suit,  this  suit  cannot  be 
maintained. 

The  statute  relied  upon  by  appellant  in  this  regard 
is  section  53  of  chapter  79  of  Hurd*s  Revised  Statutes  of 
1901,  (p.  1116,)  which  is  as  follows:  "In  all  actions  which 
shall  be  commenced  before  a  justice  of  the  peace,  each 
party  shall  bring  forward  all  his  demands  against  the 
other,  existing  at  the  time  of  the  commencement  of  the 
action,  which  are  of  such  a  nature  as  to  be  consolidated, 
and  which  do  not  exceed  $200  when  consolidated  into  one 
action  or  defense;  and  on  refusing  or  neglecting  to  do 
so,  shall  forever  be  debarred  from  suing  therefor,"  and 
it  is  argued  that  under  this  statute  appellees'  causes 
of  action  in  forcible  detainer  should  have  been  consoli- 
dated. This  section  of  the  statute  does  not  apply  to  pro- 
ceedings under  the  act  in  reference  to  forcible  entry  and 
detainer.  This  construction  is  shown  to  be  correct  by 
the  fact  that  the  plaintiff  is  required  to  consolidate  only 
such  demands  "as  do  not  exceed  $200  when  consolidated 
into  one  action  or  defense."  In  suits  under  the  forcible 
entry  and  detainer  act  the  jurisdiction  of  the  justice  is 
not  affected  by  the  amount  involved,  and  it  is  therefore 
apparent  that  a  statute  requiring  the  consolidation  of 
demands  which,  when  consolidated,  do  not  exceed  a  cer- 
tain amount,  could  not  apply  to  rights  of  action,  accruing 
under  a  statute,  on  which  suits  may  be  brought  before 
a  justice  of  the  peace  without  reference  to  the  amount 
involved.  If  it  had  been  intended  to  require  the  consoli- 
dation of  actions  of  this  character,  that  intention  would 
have  been  evinced  by  a  statute  on  the  subject  containing 
no  monetary  limitation. 
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It  is  then  urged  that  as  the  appellees  had  brought  a 
suit  in  assumpsit  for  the  July  rent,  they  could  not  for- 
feit the  lease  and  maintain  a  suit  for  the  possession  of 
the  real  estate  prior  to  August  1,  1901,  for  the  reason 
that  the  beginning  of  a  suit  for  the  July  rent  is  incon- 
sistent with  the  act  of  appellees  in  terminating  the  ten- 
ancy prior  to  the  expiration  of  the  month  of  July.  It  is 
said  that  the  suit  in  assumpsit  and  the  proceeding  under 
the  forcible  entry  and  detainer  statute  are  inconsistent 
remedies  for  the  enforcement  of  the  same  right,  and  that 
having  elected  to  first  sue  in  assumpsit,  the  plaintiff  can 
not  afterwards,  during  the  period  covered  by  the  rents 
sued  for,  terminate  the  lease  and  sue  for  possession. 
This  is  a  misapprehension  of  the  situation.  The  land- 
lord has  two  rights:  one  is,  to  have  the  rent  that  is  due 
paid;  the  other  is,  where  the  rent  has  not  been  paid,  to 
proceed  under  the  statute  and  obtain  possession,  if  the 
rent  be  not  paid  within  the  time  fixed  by  the  notice  which 
the  landlord  is  authorized  to  give  by  section  8  of  chap- 
ter 80  of  Hurd's  Revised  Statutes  of  1901,  page  1135.  If 
before  the  expiration  of  that  notice  the  rent  is  paid,  any 
further  proceedings  for  the  possession  are  barred;  but  no 
attempt  to  collect  the  rent  by  a  suit  in  assumpsit  will 
bar  the  suit  for  possession  unless  the  rent  be  actually 
paid  within  the  time  limited  by  the  notice. 

A  pending  action  for  use  and  occupation  will  not  in- 
validate a  notice  of  the  termination  of  the  lease,  for  the 
landlord  may  only  recover  in  his  action  for  rent  due  at 
the  time  of  the  expiration  of  the  notice,  although  he  may 
claim  rent  to  a  later  period.  (Taylor  on  Landlord  and 
Tenant,  sec.  485.)  The  language  quoted  from  Lord  Coke 
in  the  case  of  Jackson  v.  Sheldon^  5  Cow.  457,  also  leads 
to  the  same  conclusion. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affl/rmed. 
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The  Village  of  London  Mills  et  al, 

V. 

Edward  White  et  al 

Opinion  filed  Fd>ruary  17, 1904—Behearing  denied  April  7, 1904- 

1.  Municipal  corporations — when  a  resohUion  granting  rights  to 
telephone  cxmipany  cannot  he  revoked,  A  license  gf  ran  ted  by  resolution 
of  a  village  board  to  the  owner  of  a  telephone  line  authorizing  him 
to  use  the  streets  and  alleys  for  poles  and  wires,  becomes  a  valid 
contract,  which  cannot  be  revoked  after  the  owner  has  accepted 
the  privileges  granted  and  constructed  the  line  with  the  knowl- 
edge and  tacit  consent  of  the  village  authorities. 

2.  Parties — when  defendants  are  not  improperly  joined.  Joining  a 
telephone  company  with  a  village  as  defendants  to  a  bill  to  pre- 
vent threatened  removal  of  the  complainant's  poles  and  wires  from 
the  streets  of  the  village  is  not  improper,  where  it  is  alleged  that 
the  village  trustees  are  stockholders  in  the  defendant  company 
and  are  conspiring  with  the  company  to  give  the  latter  a  monopoly 
of  the  telephone  business. 

3.  Pleading — when  sworn  hill  may  be  amended  without  affidavit  ex- 
cusing delay.  It  is  not  error  to  permit  a  sworn  bill  to  be  amended 
without  an  affidavit  showing  a  valid  excuse  for  the  delay,  where 
the  truth  of  the  matters  stated  in  the  amendment  is  shown  by  affi- 
davits and  admitted  by  demurrer,  and  where  the  amendment  did 
not  change  the  cause  of  action  but  amplified  the  statement  of  it. 

4.  Telephone  companies— ea^nt  to  which  Telephone  Companies  act 
applies  to  individuals.  The  act  relating  to  telegraph  and  telephone 
companies,  in  so  far  as  it  confers  the  power  of  eminent  domain, 
applies  only  to  corporations,  but  as  to  the  obtaining  of  written 
consent  of  corporate  authorities  to  the  erection  of  poles  and  wires 
along  the  streets  and  highways  it  applies  to  individuals.  (Goddard 
v.  a  cfe  N,  W.  By,  Co.  202  111.  362,  distinguished.) 

Magbuder,  J.,  specially  concurring. 

London  MiMs  v.  Telephone  Circuit,  105  111.  App.  146,  affirmed.    . 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Fulton  county;  the  Hon.  George  W.  Thompson, 
Judge,  presiding'. 

On  November  30, 1901,  a  bill  for  an  injunction  was 
filed  by  Edward  White  and  others,  appellees,  against  ap- 
pellants, in  the  circuit  court  pf  Fulton  county.   The  court 
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permitted  the  complainants  to  amend  their  bill,  and,  as 
amended,  a  demurrer  was  interposed  by  appellants,  which 
was  overruled.  A  decree  pro  confesso  was  entered,  and 
an  injunction  was  awarded  in  accordance  with  the  prayer 
of  the  bill.  The  cause  was  appealed  to*  the  Appellate 
Court  for  the  Third  District,  where  the  decree  of  the  cir- 
cuit court  was  affirmed,  and  an  appeal  was  thereupon 
taken  to  this  court. 

The  bill  alleges  that  the  complainants  are  residents 
of  this  State,  and,  as  co-partners  under  the  name  of  Fair- 
view-Liondon  Telephone  Circuit,  have  since  April  2,  1900, 
operated  a  telephone  system;  that  the  system  is  used  by 
members  of  the  company,, the  public  generally,  and  other 
connecting  telephone  companies;  that  the  system  con- 
nects the  village  of  London  Mills  with  Fairview,  and 
furnishes  telephonic  communications  for  a  large  number 
of  farmers,  members  of  the  circuit;  that  it  has  always 
been  open  to  use  by  the  public  upon  payment  of  custom- 
ary charges  and  is  in  competition  with  other  lines;  that  it 
has  expended  the  sum  of  $1500  in  constructing  its  plant, 
and  has  thirty-one  miles  of  wire  and  thirty-eight  tele- 
phones; that  on  April  2,  1900,  the  circuit  presented  the 
following  petition  to  the  president  and  board  of  trustees 
of  the  village  of  London  Mills:  "The  Fairview-London 
Telephone  Circuit  would  respectfully  ask  that  they  be 
granted  the  privilege  of  using  the  streets  and  alleys  of 
the  village  for  the  erection  and  maintenance  of  the  nec- 
essary poles  and  wires  for  the  proper  communication  of 
said  circuit  in  the  corporate  limits  of  your  village;"  that 
said  president  and  trustees,  at  a  meeting  on  the  same 
day,  granted  such  privilege,  and  the  following  record 
was  made  and  entered:  "London  Mills,  April  2,  1900. — 
A  petition  presented  by  the  Fairview-London  Telephone 
Circuit,  asking  privilege  of  using  the  streets  and  alleys 
of  the  village  for  the  erection  of  a  telephone  circuit;  peti- 
tion granted;"  that  complainants  immediately  accepted 
said  privileges  and  spent  $350  in  erecting  poles,  wires 
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and  other  fixtures  in  said  village;  that  they  were  erected 
so  as  not  to  interfere  with  the  use  of  such  streets  and 
alleys;  that  complainants  united  with  four  other  tele- 
phone companies  (naming  them)  in  establishing  an  ex- 
change office,  and  have  entered  into  a  contract  with  those 
companies  to  jointly  maintain  the  same,  and  are  liable 
on  that  contract. 

The  bill  further  avers  that  the  London  Power  and 
Electric  Company  was  on  March  13,  1901,  incorporated 
for  $2500,  under  the  laws  of  this  State,  "to  conduct  and 
maintain  a  suitable  plant  and  necessary  conducting  ap- 
paratus in  said  village,  to  furnish  said  village  and  sur- 
rounding* vicinity  with  electricity,  light  and  power,  and 
a  system  of  water-works,  and  a  telephone  exchange," 
and  sets  out  the  names  of  the  subscribers  to  the  capital 
stock  and  the  number  of  shares  subscribed  for  by  each 
person.  It  then  sets  out  the  names  of  the  persons  at  that 
time  constituting  the  village  board.  The  bill  then  avers 
that  the  London  Power  and  Electric  Company,  by  its 
stockholders,  and  the  village  officers,  conspired  and  con- 
federated together  to  secure  to  the  London  Power  and 
Electric  Company  the  exclusive  control  of  the  telephone 
business  centering  at  said  village;  that  in  furtherance  of 
such  conspiracy  the  village  board  passed  an  ordinance, 
which  is  then  set  out  in  hcec  verba^  the  substance  of  which, 
so  far  as  the  telephone  system  is  concerned,  provides 
that  the  right  and  permission  are  granted  to  the  London 
Power  and  Electric  Company  to  construct,  erect,  oper- 
ate and  maintain  poles,  etc.,  upon  the  streets,  alleys  and 
highways  of  the  said  village,  for  furnishing  to  the  public 
communication  by  telephone,  and  a  telephone  exchange, 
and  that  these  rights  and  privileges  shall  exist  and  con- 
tinue to  be  exclusive  and  to  be  in  force  and  irrevocable 
for  twenty-five  years,  reserving  the  right  to  pass  reason- 
able regulations  pertaining  thereto;  that  no  telephone 
line  or  company  entering  and  using  the  central  or  ex- 
change office  of  said  corporation  shall  be  charged  in 
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excess  of  one  dollar  per  phone  per  year  nor  in  excess  of 
$20  per  year  for  any  one  line.  This  ordinance  proceeds 
to  repeal  all  ordinances,  gfrants  or  permissions  in  con- 
flict therewith,  with  the  proviso  that  lines  and  centrals 
already  established  in  the  village  shall  remain  immune, 
and  no  change  shall  be  made  in  them  except  by  mutual 
agreement,  for  a  period  of  six  months  from  the  date  of 
the  ordinance. 

The  bill  alleges  that  a  majority  of  the  village  board 
that  passed  said  ordinance  were  interested,  as  stock- 
holders, in  the  London  Power  and  Electric  Company; 
that  said  ordinance  was  passed  for  the  purpose  of  requir- 
ing all  telephone  companies  to  use  the  exchange  office  of 
said  corporation  at  terms  fixed  by  it,  thereby  increas- 
ing its  profits;  that  appellees  and  the  four  other  tele- 
phone companies  using  the  joint  exchange  at  the  time 
this  ordinance  was  passed  permitted  members  of  any  one 
of  them  to  use  the  lines  and  telephones  of  all  five  com- 
panies without  charge;  that  after  March  25,  1901,  the 
London  Power  and  Electric  Company  established  its  ex- 
change, and  by  threats  attempted  to  compel  all  other 
companies  in  said  village  to  connect  their  lines  with  such 
exchange;  that  about  May  1,  1901,  two  companies  were 
permitted  to  enter  said  village  without  any  license  or 
permit  from  the  village  authorities,  on  condition  that 
they  would  connect  with 'the  exchange'of  said  corpora- 
tion, and  that  they  have  not  been  molested  since;  that 
the  village  board  passed  another  ordinance  imposing  a 
fine  for  making  discrimination  between  persons,  and  pro- 
viding that  no  telephone  company  should  charge  any 
individual  or  member  of  any  line  any  fee  which  is  not 
charged  to  each, member  of  every  line  connected  there- 
with, and  should  give  to  all  individuals  the  same  service 
accorded  to  others;  that  under  this  ordinance  said  board 
and  the  stockholders  of  said  corporation  threatened  the 
companies  having  the  joint  exchange,  and  -the  operator 
in  charge  of  such  exchange,  with  prosecution  under  such 
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ordinance  unless  free  telephone  service  was"accorded  to 
the  public  and  free  transfer  fees  to  other  telephone  com- 
panies were  allowed,  all  of  which  was  done  to  compel 
the  five  telephone  companies  to  enter  the  exchange  of 
said  corporation. 

The  bill  further  alleges  that  another  ordinance  was 
passed  by  said  board  specifically  naming  the  Pairview- 
Liondon  Telephone  Circuit  and  two  other  companies,  and 
providing  that  the  rights  and  privileges  granted  to  these 
and  all  other  individuals  and  companies  except  the  Lon- 
don Power  and  Electric  Company  were  thereby  revoked 
and  repealed,  but  providing  that  the  plants  might  be 
used  and  maintained  until  September  25»  1901,  but  that 
no  change  or  extension  should  be  made  in  such  systems 
without  the  consent  of  said  board,  the  London  Power 
and  Electric  Company  and  all  other  parties  and  compa- 
nies interested;  that  a  bill  for  an  injunction  was  filed 
by  the  London  Power  and  Electric  Company  against  the 
companies  operating  the  joint  exchange  to  restrain  them 
from  violating  said  ordinances;  that  one  of  these  five 
companies  withdrew  from  the  joint  exchange  and  en- 
tered the  exchange  of  said  corporation,  and  said  suit  was 
thereupon  dismissed  as  to  such  company  and  is  still  pend- 
ing as  to  the  other  companies;  that  on  November  7,  1901, 
a  notice  was  served  on  the  Fairview-London  Telephone 
Circuit  by  the  village  authorities,  notifying  and  requir- 
ing said  circuit  to  remove  from  the  streets  and  alleys 
of  said  village  all  poles,  wires  and  other  fixtures  used, 
owned,  controlled  and  operated  by  it  upon  and  across 
any  such  streets  and  alleys  within  thirty  days,  and  that 
in  case  of  failure  to  comply  with  such  demand  the  said 
village  would  take  the  necessary  steps  to  remove  such 
poles,  wires,  etc.,  according  to  law;  that  the  London 
Power  and  Electric  Company  is  counseling  and  advising 
with  the  village  authorities  to  carry  out  said  threats  for 
the  purpose  of  compelling  all  companies  to  enter  their 
exchange  or  leave  the  village;  that  no  such  notice  has 
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been  served  on  any  company  entering"  the  exchange  of 
said  corporation. 

The  bill  alleges  that  the  foregoing  ordinances  are 
against  public  policy  and  void;  that  complainants  believe 
said  village  is  about  to  carry  out  the  threat  to  remove 
the  telephone  appliances  of  complainants,  which  "will 
result  in  irreparable  loss. 

The  village  of  London  Mills,  the  president  and  board 
of  trustees  of  the  village  and  the  London  Power  and 
Electric  Company  are  made  defendants.  The  bill  asks 
that  the  ordinances  be  declared  null  and  void,  and  that 
defendants  be  enjoined  from  carrying  out  their  threats 
and  from  interfering  with  the  telephone  business  of  the 
complainants. 

Chiperfield  &  Chiperfield,  and  Thomas  &  Robi* 
SON,  for  appellants. 

A.  M.  Barnett,  Lucien  Gray,  and  M.  P.  Rice,  for 
appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

m 

In  this  case  the  record  of  the  president  and  board  of 
trustees  of  the  village  of  London  Mills  recites  the  pre- 
sentation of  the  petition  of  the  appellees,  "asking  the 
privilege  of  using  the  streets  and  alleys  of  the  village  for 
the  erection  of  a  telephone  circuit,"  and  shows  that  the 
permission  was  granted  by  resolution  or  motion.  Act- 
ing thereon,  appellees  expended  a  considerable  sum  of 
money  in  establishing  their  lines  along  the  streets  and 
alleys  of  the  village  of  London  Mills.  It  is  a  necessary 
conclusion  from  the  averments  of  the  bill  that  these  lines 
were  so  established  with  the  knowledge  of  the  village 
authorities,  without  objection  from  them  and  with  their 
tacit  approval. 

Thereafter  the  village  board  passed  an  ordinance  by 
which  it  was  ordained  that  "all  the  rights,  grants,  privi- 
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leges,  franchises  and  permits  in  and  to  the  streets,  alleys 
and  public  places'*  which  had  been  granted  to  appel- 
lees were  thereby  revoked,  repealled  and  annulled.  As  a 
result  of  all  which,  appellees  contend  that  the  license 
granted  to  them  has  become  a  contract  between  appel- 
lees and  the  village  which  is  irrevocable,  while  the  posi- 
tion of  appellants  is  that  the  right  to  use  the  streets  and 
alleys  for  the  purposes  of  appellees  could  be  lawfully 
granted  only  by  ordinance. 

Sections  9,  10  and  17  of  paragraph  62,  chapter  24,  of 
Hurd's  Revised  Statutes  of  1901,  gives  to  the  president 
and  board  of  trustees  power  to  regulate  the  use  of  the 
streets  in  reference  to  matters  of  this  character.  Sec- 
tion 4  of  chapter  134  of  Hurd's  Revised  Statutes  of  1901 
in  terms  applies  only  to  telegraph  companies,  but  the 
act  of  which  it  is  a  part,  we  think,  should  be  construed 
as  applying  also  to  felephone  companies^  and  this  sec- 
tion is  as  follows: 

"No  such  company  shall  have  the  right  to  erect  any 
poles,  posts,  piers,  abutments,  wires  or  other  fixtures  of 
their  lines  along  or  upon  any  road,  highway,  or  public 
ground,  outside  the  corporate  limits  of  a  city,  town  or 
village,  without  the  consent  of  the  county  board  of  the 
county  in  which  such  road,  highway,  or  public  ground  is 
situated,  nor  upon  any  street,  alley,  or  other  highway  or 
public  ground,  within  any  incorporated  city,  town  or  vil- 
lage, without  the  consent  of  the  corporate  authorities  of 
such  city,  town  or  village.  The  consent  herein  required 
must  be  in  writing,  «ind  shall  be  recorded  in  the  record- 
er's office  of  the  county.  And  such  county  board,  or  the 
city  council,  or  board  of  trustees  of  such  city,  town  or 
village,  as  the  case  may  be,  shall  have  power  to  direct 
any  alteration  in  the  location  or  erection  of  any  such 
poles,  posts,  piers  or  abutments,  and  also  in  the  height 
of  the  wires,  having  first  given  the  company  or  its  agent 
opportunity  to  be  heard  in  regard  to  such  alteration." 
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In  City  of  Quincy  v.  Chicago^  Burlington  and  Quincy  Bail- 
road  Co,  92  111.  21,  the  city  charter  provided  that  "the  city 
council  shall  have  powei"  to  make  all  ordinances  which 
shall  be  necessary  and  proper  for  carrying"  into  execu- 
tion the  powers  specified  in  this  act."  The  city  there,  by 
resolution,  granted  to  the  railroad  company  the  use  of 
certain  streets  and  alleys  in  which  to  lay  its  tracks,  and 
in  accordance  with  that  resolution  executed  a  deed  to  the 
company.  It  was  contended  by  the  city  that  the  ^ant 
was  void  because  the  city  was  only  authorized  to  leg^is- 
late  in  reference  to  its  streets  and  alleys  by  ordinance. 
In  reference  thereto  this  court  said:  "The  action  of  the 
city  council,  though  in  the  form  of  a  resolution,  we  re- 
gard, with  the  conveyance  made  by  the  city,  as  a  suffi- 
cient grant  of  possession  by  the  city  to  the  defendant 
for  the  purpose  of  constructing,  maintaining  and  operat- 
ing its  railroad  tracks."  While  it  is  true  that  this  court 
treated  the  deed  as  aiding  the  resolution,  still  the  deed 
could  only  have  been  authorized  by  the  resolution,  so 
that  in  the  end  the  legality  of  the  grant  depended  upon 
the  resolution  itself,  and  upon  acts  done  and  permitted 
by  the  city  which  were  in  pursuance  of  the  resolution. 

It  is  argued  in  the  case  at  bar  that  this  court  should 
not  hold  that  such  a  grant  can  be  evidenced  by  resolution 
and  made  binding  by  acts  done  and  permitted  thereun- 
der, because  then  the  veto  power  cannot  be  exercised. 
The  same  objection  existed  to  the  action  of  the  city  coun- 
cil in  the  Quincy  case.  There  was  nothing  upon  which  a 
veto  could  operate  in  that  instance.  •There  the  corporate 
authorities  had  recognized  the  validity  of  the  permission 
obtained  by  the  railroad  company  by  the  execution  of  a 
deed  and  by  permitting  the  railroad  company  to  use  the 
streets  for  many  years.  Here  the  president  and  board 
of  trustees  recognized  the  existence  of  the  written  con- 
sent held  by  the  appellees  by  permitting  them  to  erect 
their  poles  and  string  their  wires  in  the  streets  in  ac- 
cordance with  the  terms  of  that  written  consent,  and 
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thereafter  treated  that  consent  so  granted  as  having 
validity  by  the  passage  of  an  ordinance  repealing  or  re- 
voking it,  and  while  but  little  credit,  perhaps,  is  given 
to  this  resolution  by  an  ordinance  which  mentions  it  but 
to  repeal  it,  still  it  is  evident  that  the  village  board  re- 
garded it  as  having  force,  or  the  course  which  that  body 
would  have  pursued  would  have  been  to  order  the  re- 
moval of  the  poles  and  wires,  without  attempting,  by 
ordinance,  to  revoke  the  permission  which  had  thereto- 
fore been  granted  to  appellees. 

It  has  been  said  that  acts  of  the  city  which  have  for 
their  object  the  carrying  into  effect  of  the  charter  pow- 
ers granted  to  the  city  are  legislative  in  their  character, 
and  it  is  well  settled  that  acts  of  municipal  corporations 
which  are  legislative  in  their  character  must  be  put  in 
the  form  of  an  ordinance,  and  not  of  a  mere  resolution. 
Chicago  and  Northern  Pacijic  Railroad  Co,  v.  City  of  Chicago, 
174  111.  439;  Village  of  Altamont  V.  Baltimore  and  Ohio  South- 
western Railway  Co,  184  id.  47. 

There  is,  however,  another  line  of  cases  which  we 
regard  as  controlling  here,  which  hold  that  where,  with 
the  consent  and  without  the  objection  of  the  city  or  vil- 
lage authorities,  a  structure  is  erected  or  an  improvement 
made  in  a  street  under  a  permit  granted  by  the  authori- 
ties of  the  municipality,  and  where  the  structure  or  im- 
provement is  one  for  the  erection  or  construction  of  which 
the  city  or. village  might  lawfully  grant  permission,  the 
doctrine  of  equitable  estoppel  applies  and  may  be  en- 
forced against  the  municipal  corporation,  and  it  will  not 
be  permitted  to  show  that  the  permission  under  which 
the  work  in  question  has  been  carried  forward  to  com- 
pletion was  not  granted  with  proper  formalities  in  the 
first  instance.  City  of  Chicago  v.  Carpenter,  201  111.  402; 
People  V.  Blocki,  203  id.  363;  Village  of  WivnetJca  v.  Chicago 
and  Milwaukee  Electric  Railway  Co.  204  id.  297. 

Appellants  contend  that  the  act  of  which  section  4, 
supra,  is  a  part  applies  only  to  corporations.     In  so  far 
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as  that  act  confers  the  power  of  eminent  domain  this  is 
true,  but  in  so  far  as  it  prescribes  the  method  for  obtain- 
ing the  consent  of  corporate  authorities  to  the  erection 
of  poles  and  the  stringing  of  wires  it  must  be  held  appli- 
cable both  to  corporations  and  natural  persons.  Pol- 
lowing  the  reasoning  of  this  court  in  Chicago  Dock  Go,  v. 
Oarrity,  115  111.  155,  "the  clause  should  be  read  as  includ- 
ing both  corporations  and  individuals." 

We  therefore  hold  that  where  a  village  board  has,  by 
resolution,  granted  to  the  owner  of  a  telephone  line  the 
use  of  its  streets  and  alleys  in  which  to  set  poles  and  to 
string  wires  for  telephone  uses,  and  where  the  licensee, 
with  the  knowledge  and  tacit  consent  of  the  village  au- 
thorities, has  accepted  and  acted  upon  such  resolution 
by  erecting  poles  and  stringing  wires  in  the  streets  and 
alleys,  the  license  so  granted  thereby  becomes  a  contract 
which  is  valid  and  binding  upon  the  parties  thereto,  and 
which  cannot  be  revoked  by  the  village. 

Equity  and  good  conscience  require  that  the  village 
of  London  Mills  be  not  now  heard  to  say  that  this  writ- 
ten consent  must  in  the  first  instance  have  been  given 
by  ordinance.     It  is  now  equitably  estopped  so  to  do. 

There  is  said  to  be  a  misjoinder  of  defendants,  for  the 
reason  that  the  relief  which  is  sought  is  an  injunction  to 
prevent  the  removal  of  appellees'  poles  and  wires,  and 
that  such  removal  is  threatened  only  by  the  village  au- 
thorities, wherefore  the  London  Power  and  Electric  Com- 
pany is  improperly  joined,  as  the  relief  sought  is  not 
against  it;  and  it  is  also  urged  that  the  bill  is  multifa- 
rious, in  that  the  substance  of  the  charge  against  the 
London  Power  and  Electric  Company  is,  that  it  is  seek- 
ing to  avail  itself  of  certain  ordinances  passed  by  the 
village  of  London  Mills  and  is  conspiring  with  the  vil- 
lage authorities  to  destroy  the  business  of  appellees, 
with  the  purpose  of  driving  appellees  out  of  the  tele- 
phone business  in  the  village  of  London  Mills,  and  it  is 
argued  that  if  these  averments  state  a  cause  of  action 
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it  is  one  entirely  separate  and  distinct  from  that  stated 
ag^aitist  the  village.  The  village,  by  its  ordinance  of 
August  22,  1901,  attempts  to  divide  its  corporate  pow- 
ers and  to  confer  a  part  thereof  upon  the  London  Power 
and  Electric  Company,  and  also  attempts  to  exempt  the 
rights  and  privileges  theretofore  granted  to  that  com- 
pany from  the  operation  of  that  ordinance,  as  appears 
from  an  inspection  of  sections  2  and  3  of  that  ordinance, 
which  are  in  words  and  figures  following: 

"Sec.  2.  All  telephones,  telephone  poles,  telephone 
lines,  telephone  centrals,  and  the  fixtures  belonging  to 
the  same,  that  were  established,  located  and  used  in 
said  village  on  the  25th  day  of  March,  1901,  and  the  com- 
panies, persons  or  corporations  owning,  using  and  con- 
trolling the  same  on  the  date  last  aforesaid,  shall  be 
permitted  to  remain  in  the  same  places  and  as  they  were 
located  on  the  said  25th  day  of  March,  1901,  and  the  per- 
sons, companies  or  corporations  owning  or  controlling 
the  same  on  said  date  shall  have  the  right  to  continue 
to  so  use  and  maintain  the  same  until  the  25th  day  of 
September,  1901:  Provided,  lioivever,  that  no  change  in  lo- 
cation, no  alterations  in  use  and  no  extensions  or  addi- 
tions to  any  of  said  telephones,  telephone  poles,  telephone 
lines,  telephone  centrals,  and  the  fixtures  belonging  to 
the  same,  shall  be  made  during  the  time  aforesaid,  ex- 
cept by  the  mutual  consent  by  the  said  village  board, 
said  London  Power  and  Electric  Company  and  all  other 
parties  and  companies  interested. 

"Sec.  3.  This  ordinance  shall  be  known  as  special  or- 
dinance No.  54,  and  shall  be  in  effect  from  and  after  its 
passage  and  approval,  and  nothing  herein  contained 
shall  be  construed  as  affecting  any  of  the  rights  and  priv- 
ileges heretofore  granted  to  the  London  Power  and  Elec- 
tric Company." 

The  bill  charges  that  the  London  Power  and  Electric 
Company  and  the  village  are  conspiring  together  to  drive 
appellees  out  of  the  telephone  business  in  the  said  vil- 
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lage  for  the  purpose  of  securing  to  that  company  exclu- 
sive control  of  the  telephone  business  in  said  viirage, 
and  that  in  furtherance  of  said  conspiracy  the  village 
authorities  are  threatening  to  remove  the  wires  and  poles 
of  appellees.  In  view  of  these  charges,  and  of  the  fact 
that  it  plainly  appears  from  the  averments  of  the  bill 
that  the  board  of  trustees  and  the  London  Power  and 
Electric  Company  joined  in  a  combination,  corrupt  in  its 
character,  for  the  purpose  of  securing  a  monopoly  of  the 
telephone  business  in  London  Mills  for  that  company, 
these  objections  based  upon  the  grounds  of  misjoinder 
and  multifariousness  are  not  well  taken. 

The  action  of  the  court  in  permitting  an  amendment 
to  the  sworn  bill  in  the  absence  of  an  affidavit  showing 
a  valid  excuse  for  the  failure  to  incorporate  in  the  origi- 
nal bill  the  matters  introduced  by  the  amendment  is  as- 
signed as  error.  The  truth  of  the  matters  stated  by  the 
amendments  were  shown  by  an  affidavit  in  support  there- 
of, and  are  admitted  by  the  demurrer.  The  amendments 
were  entirely  proper  in  their  character.  They  do  not  in 
anywise  change  the  cause  of  action.  They  do  not  con- 
tradict in  any  way  the  averments  of  the  original  bill,  and 
they  are  not  materially  inconsistent  therewith.  If  the 
amendments  were  obnoxious  to  either  of  these  three  ob- 
jections last  suggested,  it  would  undoubtedly  have  been 
the  proper  practice  to  require  a  sworn  showing  that  the 
statements  made  in  the  original  bill,  which  the  amend- 
ments contradict  or  alter,  were  made  by  excusable  mis- 
take before  permitting  the  amendment.  The  amendments 
merely  enlarged  and  amplified  the  statements  of  the  bill, 
so  far  as  the  charges  therein  contained  were  concerned. 
In  addition,  the  prayer  was  altered,  and  words  designat- 
ing certain  of  the  complainants  as  co-partners  composing 
a  firm  within  the  complainant  co-partnership,  and  words 
describing  one  of  the  complainants  as  an  administrator, 
were  omitted.  Under  these  circumstances,  the  cases  of 
Gregg  v.  Broiaer,  67  111.  525,  Bauet^  Grocer  Co,  v.  Zelle^  172  id. 
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407,  and  Foioler  v.  Fowler^  204  id.  82,  warrant  the  conclu- 
sion that  the  court  did  not  err  in  permitting  the  amend- 
ment to  be  made. 

The  judgement  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Magruder,  specially  concurring: 

I  concur  in  the  conclusion  reached  by  this  opinion 
and  in  the  opinion  itself,  so  far  as  it  holds  that,  where  a 
village  board  has  by  resolution  granted  to  the  owner  of 
a  telephone  line  the  use  of  its  streets  and  alleys  in  which 
to  set  poles  and  to  string  wires  for  telephone  uses,  and 
has,  by  ordinance  subsequently  passed,  recognized  the 
existence  of  the  right  so  granted,  such  grant,  where  it 
has  been  set  apart  and  acted  upon  by  erecting  poles  and 
stringing  wires,  is  valid.  That  is  to  say,  such  resolution, 
when  followed  by  an  ordinance  recognizing  the  existence 
of  the  right  granted  by  the  resolution,  will  be  upheld; 
but  the  resolution  itself,  if  there  were  no  subsequent  or- 
dinance recognizing  the  existence  of  the  right  granted 
by  it,  would  not  be  a  sufficient  authority  to  confer  such 
right. 

I  think  that  the  granting  of  the  use  of  the  streets 
for  the  purposes  named  in  the  opinion  must  be  deemed 
a  legislative  act;  that  any  action  of  a  city  council  or  vil- 
lage board,  the  effect  of  which  is  to  grant  to  a  corpora- 
tion the  use  of  the  public  streets,  must  be  regarded  as 
legislation  of  the  highest  character.  Such  a  grant  can 
not  be  accomplished  by  a  mere  resolution. 

In  Chicago  and  Northern  Pacific  Railroad  Co.  v.  City  of 
Chicago^  174  111.  439,  it  was  held  by  this  court  that  the  act 
of  the  city  council  in  establishing  the  grade  of  a  street 
is  legislative  in  character,  and  must  be  put  in  the  form 
of  an  ordinance,  and  not  a  mere  resolution  or  order.  The 
views  upon  this  subject,  expressed  in  Chicago  and  Northern 
Pac\ftc  Railroad  Co.  v.  City  of  Chicago,  supra,  including  the 
interpretation  therein  given  to  the  case  of  City  of  Quincy 
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V.  Chicago^  Burlington  and  Quincy  Railroad  Co,  92  111.  21, 
have  been  approved  and  adopted  in  the  following  cases, 
to- wit:  Village  of  Altamont  v.  Baltimore  and  Ohio  Southwest- 
ern Railway  Co,  184  111.  47;  Claflin  v.  City  of  Chicago,  178  id. 
549;  Brewster  v.  City  of  Peru,  180  id.  124;  Shannon  v.  Village 
of  Hinsdale,  id.  202;  People  v.  Mount,  186  id.  560;  Craig  v. 
People,  193  id.  199.  If  the  establishment  of  a  street  grade 
cannot  be  accomplished  by  a  resolution,  but  must  be 
effected  by  an  ordinance,  surely  the  granting  of  the  use 
of  a  public  street  to  a  corporation  should  be  by  the  high 
legislative  act  of  an  ordinance,  and  not  by  a  mere  reso- 
lution. In  the  case  of  City  of  Quincy  v.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  92  111.  21,  such  a  grant  by  a  reso- 
lution was  upheld  simply  because  of  the  recognition  of 
the  rights  of  the  corporation  under  the  resolution  referred 
to  in  that  case  for  a  period  of  over  twenty  years,  and  the 
resolution  was  there  held  to  be  binding  because  of  the 
deed  made  under  it  and  the  long  possession  held  under 
such  deed.  The  case  is  not  authority  for  the  position 
that  such  grant  can  be  made  by  a  resolution  alone. 

One  of  the  reasons,  why  it  is  an  unfortunate  doctrine 
to  hold  that  the  use  of  the  streets  can  be  granted  to  a 
corporation  by  a  mere  resolution  is  the  fact,  that  reso- 
lutions do  not  need  to  be  submitted  to  the  mayor  for  his 
approval.  As  was  said  in  People  v.  Mount,  supra,  (refer- 
ring to  authorities):  "The  wise  and  salutary  provision 
of  the  statute,  which  clothes  the  mayor  with  the  veto 
power,  may  be  defeated  by  a  city  council  by  the  simple 
election  on  its  part  to  change  the  form  of  its  legislative 
acts  into  resolutions,  instead  of  embodying  them  in  or- 
dinances, if  it  be  true  that  municipal  legislation  can  be 
accomplished  by  mere  resolutions."  The  mayor  cannot 
exercise  his  supervisory  power  over  the  action  of  the 
council  if  important  municipal  legislation  takes  the  form 
of  a  resolution.  The  responsibility  to  the  People  can  be 
less  easily  evaded  in  the  case  of  an  individual  than  in 
the  case  of  a  body  of  men.    Where  so  important  an  act 
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is  done  by  the  commoD  council  as  the  granting  of  the  use 
of  the  public  streets  to  a  corporation,  the  mayor  should 
have  the  power  to  veto  such  act  if,  in  his  judgment,  the 
granting"  of  the  privilege  or  franchise  is  unwise,  and 
against  the  interests  of  the  people.  This  supervisory 
power  of  the  mayor  is  apt  to  be  defeated  where  the  re- 
sult is  to  be  accomplished  by  a  mere  resolution,  instead 
of  an  ordinance. 

Afterwards,  on  April  6,  1904,  upon  the  consideration 
by  the  court  of  the  petition  for  rehearing  filed  herein, 
Mr.  Justice  Scott,  speaking  for  the  court,  delivered  the 
following  additional  opinion: 

It  is  now  insisted  the  majority  opinion  heretofore  filed 
in  this  cause,  in  so  far  as  it  holds  that  a  natural  person 
may  acquire  the  right  to  maintain  poles  and  wires  for 
telephone  purposes  in  the  streets  of  a  city  or  village,  is 
in  conflict  with  the  case  of  Ooddard  v.  Chicago  and  North- 
western Railway  Co.  202  111,  362.  In  that  case  it  is  held 
that  the  right  to  operate  a  street  railway  in  this  State 
is  one  that  can  be  acquired  and  exercised,  under  exist- 
ing laws,  only  by  a  corporation.  Sections  11  and  12  of 
chapter  134  of  Kurd's  Revised  Statutes  of  19dl  expressly 
recognize  the  right  of  natural  persons  to  engage  in  the 
telephone  business  outside  the  incorporated  limits  of 
cities  and  villages,  and  we  think  that  business  one  in 
which  such  persons  may  engage  within  cities  and  vil- 
lages, subject,  of  course,  to  the  limitation  that  they  can 
not  exercise  the  power  of  eminent  domain.  The  case 
at  bar  is  thus  distinguished  from  Goddard  v.  Chicago  and 
Northwestern  Railway  Co.  supra. 

The  petition  for  rehearing  will  be  denied. 

Rehearing  denied. 
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William  H.  Spence 

V. 

George  W.  Huckins  et  al. 

Opinion  filed  February  17,  IdOJ^^Bekearing  denied  AprU  7, 190J^ 

1.  Instructions— foAcn /ai/ure  to  give  instructions  urill  not  reverse. 
Failure  to  g^ive  instructions,  even  though  correct,  will  not  reverse, 
where  they  are  not  applicable  to  the  facts  of  the  case  or  where 
the  other  instructions  fully  advise  the  jury  as  to  the  law. 

2.  Wills— tr^i  verdict  in  a  wUl  case  must  be  sustained,  A  verdict 
findin^jf  in  favor  of  testamentary  capacity  must  be  sustained  where 
the  witnesses  for  the  successful  party  are  not  only  more  numerous 
but  have  had  better  opportunity  for  observing  the  mental  condi- 
tion of  the  testatrix  than  those  who  testified  to  the  contrary,  most 
of  whom  made  but  indefinite  and  unsatisfactory  statements. 

3.  Contracts— unan^nguous  instruments  must  be  given  their  legal 
effect.  Instruments  which  purport  to  be  a  contract,  a  power  of  at- 
torney and  a  will,  and  which  are  neither  indefinite,  ambiguous  nor 
uncertain,  must  be  g-iven  legal  effect  according^  to  their  purport. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  L.  Healy,  Judg^e,  presiding. 

Appellant  filed  his  bill  in  the  circuit  court  of  Cook 
county  to  contest  the  will  of  Margaret  Jane  Spence.  Said 
testatrix  and  the  appellant  were  brother  and  sister  and 
jointly  owned  five  hundred  and  ninety-one  acres  of  land 
in  Iroquois  county,  which  they  had  farmed  in  partner- 
ship for  many  years.  They  had  both  resided  upon  this 
farm  until  about  fifteen  years  prior  to  testatrix's  death, 
when  the  appellant  married  and  brought  his  wife  to  live 
with  them.  Trouble  occurred  between  the  wife  and  sis- 
ter and  appellant  moved  to  an  adjoining  farm,  where  he 
resided  until  1900,  when  he  moved  to  the  city  of  Kanka- 
kee. Testatrix  had  never  been  married  and  was  sixty- 
two  years  of  age.  Her  health  had  become  very  poor, 
and  in  August,  1900,  she  went  to  Colorado,  hoping  to  be 
benefited  by  the  change  of  climate.  In  November,  1900, 
she  accidentally  received  an  injury  to  her  arm  and  shoul- 
der.    On  January  7,  1901,  she  returned  to  Chicago  and 
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was  met  at  the  train  by  the  appellee  George  W.  Huck- 
ins, who  resided  in  Chicago  with  his  wife  and  family  and 
was  engaged  in  business  there.  He  had  been  blind  for 
many  years  and  had  been  intimately  acquainted  with 
testatrix  and  appellant  from  childhood,  their  mothers 
being  sisters.  Testatrix  was  taken  to  his  house  and 
appellant  notified  of  her  arrival.  In  a  day  or  two  he 
came  to  Chicago  to  make  arrangements  for  her  future 
home,  and  the  question  arose  whether  she  should  live 
with  Huckins  in  the  city,  with  appellant  in  Kankakee,  or* 
whether  appellant  should  rent  her  a  house  there  and  se- 
cure some  one  to  live  with  and  keep  house  for  her.  They 
arrived  at  no  definite  conclusion,  and  on  January  15, 1901, 
testatrix  became  suddenly  and  seriously  ill.  During  her 
illness  she  was  unconscious  a  part  of  the  time  and  it  was 
much  doubted  whether  she  would  live  through  the  attack. 
During  that  sickness  the  question  was  discussed  between 
Huckins  and  appellant  as  to  the  disposition  of  her  prop- 
erty in  case  of  her  death.  She  gradually  recovered,  how- 
ever, and  regained  the  use  of  all  her  faculties,  but  was 
still  unable  to  leave  her  bed  except  to  sit  up  for  short 
periods  in  a  chair.  As  soon  as  she  grew  better  the  ques- 
tion was  again  raised  with  reference  to  her  permanent 
home  and  with  reference  to  the  disposition  of  her  prop- 
erty. She  was  anxious  to  remain  in  Chicago,  where  she 
could  be  treated  by  her  chosen  physician  and  where  she 
could  be  attended  by  a  skilled  nurse,  and  the  proposition 
was  made  that  appellant  and  his  wife  should  move  to 
Chicago  into  the  house  of  Huckins  and  take  care  of  her. 
Huckins  insisted  that  his  wife  was  not  able  to  perform 
the  labor  necessary  to  the  proper  care  of  her,  and  that 
some  such  arrangement  should  be  made.  These  negotia- 
tions continued  until  March  5,  when  Huckins  sent  for  ap- 
pellant and  informed  him  that  something  definite  must 
be  done.  Appellant  replied  that  testatrix  had  plenty  of 
money  to  pay  for  her  care,  and  that  if  Huckins  would 
assume  the  responsibility  he  should  be  well  paid  for  his 
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trouble.  Huckins  replied  that,  as  far  as  money  matters 
were  concerned,  appellant  could  not  give  him  more  than 
testatrix  had  already  offered,  for  the  reason  that  she  had 
made  the  proposition  that  if  he  would  care  for  her  dur- 
in«j  the  remainder  of  her  life  she  would  give  him,  at  her 
death,  all  her  property.  Huckins  asked  appellant  what 
he  thought  of  this  arrangement,  and  told  him  to  think 
it  over  for  a  day  or  two  and  then  decide  what  to  do. 
Appellant  returned  to  his  home  in  Kankakee,  talked  the 
matter  over  with  his  wife  and  returned  to  Chicago  on 
March  7,  when  he  met  Huckins,  and  together  they  went 
to  the  office  of  an  attorney,  and-  there  stated  to  him  that 
they  wanted  a  contract  drawn  providing  for  the  care  of 
testatrix.  They  each  furnished  to  said  attorney  the  data 
from  which  the  instruments  involved  in  this  case  were 
prepared,  and  he  at  their  request  drew  three  instruments, 
one  of  which  is  in  the  nature  of  a  contract  between 
testatrix,  the  appellant  and  Huckins,  and  provides,  in 
substance,  that  testatrix  shall  will  to  Huckins  all  of  her 
property,  which  will  should  be  absolute  and  irrevocable, 
unless  he  should  consent  to  discharge  the  agreement  up- 
on conditions  therein  contained.  It  also  provided  that 
she  should  convey,  by  deed  or  will,  to  Huckins,  before 
her  death,  all  her  property,  and  that  in  consideration  of 
said  conveyance  he  should  support  and  maintain  her  and 
provide  her  with  medical  attention  and  nursing  during 
the  term  of  her  natural  life.  He  was  also,  by  the  agree- 
ment, to  pay  a  Mrs.  Dolly  Finley  the  sum  of  $5000  out 
of  the  property  conveyed  to  him,  and  was  to  aid  and  as- 
sist, in  a  reasonable  manner,  George  W.  Yates,  an  uncle 
of  testatrix,  during  his  illness,  provided  the  said  Yates 
had  not  sufficient  means  of  his  own  to  support  himself 
comfortably.  He  was  also  to  erect  a  stone  or  cement 
fence  around  the  family  cemetery  on  the  Spence  farm, 
and  pay  to  Elizabeth  Jones  an  ample  sum  to  remunerate 
her  for  her  care  of  testatrix  during  her  injury  in  Colo- 
rado; also  to  pay  one-half  of  the  price  of  a  monument  to 
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be  erected  at  the  grave  of  testatrix's  father  and  mother 
and  erect  a  monument  over  her  own  grave.  The  contract 
finally  provides  that  in  case  she  should  desire,  at  atiy 
time  during-  her  life,  to  be  released  f rora  the  terms  of  the 
agfreement,  Huckins  should  release  her  upon  her  payment 
to  him  of  all  the  expense,  of  every  kind  and  nature,  in- 
cluding-support  and  maintenance,  medicines,  doctor  bills 
and  nursing-,  and  all  money  he  should  have  paid  out 
under  the  contract,  and  such  further  sum  as  should  be 
deemed  reasonable  compensation  for  the  trouble  he  had 
been  put  to  in  caring  for  her.  The  same  contract  pro- 
vides that  appellant,  who  joined  in  it,  should  not  con- 
test the  conveyance  so  made  by  will  or  deed,  and  that 
he  should  be  released  of  all  liability,  of  every  kind  or 
nature,  concerning  said  contract  or  the  care  of  testatrix. 
Said* attorney  at  the  same  time  drew  another  instrument 
purporting  to  be  a  power  of  attorney,  which  authorized 
Huckins  to  collect  all  of  the  rents  and  profits  arising 
from  the  property  of  testatrix  and  to  apply  the  same 
towards  her  support  and  maintenance,  giving  him  full 
power  to  mauage  and  control  her  property.  A  third  in- 
strument was  also  drawn,  purporting  to  be  the  last  will 
and  testament  of  said  testatrix,  Margaret  Jane  Spence, 
which  willed  to  Huckins  her  property,  of  every  kind  and 
character,  but  contained  the  same  provisions  with  ref- 
erence to  Mrs.  Dolly  Pinley,  George  W.  Yates  and  Mrs. 

Elizabeth  Jones,  and  the  erection  of  a  cemetery  fence 

« 

and  monuments,  stipulated  for  in  the  contract. 

After  the  three  instruments  had  been  drawn,  copies 
were  furnished  to  appellant  and  were  each  read  to  him 
by  the  said  attorney.  The  will,  as  first  read,  provided 
that  Huckins  should  be  executor  of  the  same;  but  appel- 
lant objected  to  that  clause,  and  at  his  request  he  was 
added  as  one  of  the  executors,  and  provision  with  refer- 
ence to  his  release  from  all  liability  was  placed  therein 
at  his  request.  He  then  signed  the  contract  and  it  was 
signed  by  Huckins.    Appellant  then  returned  to  his  home 
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in  Kankakee  and  Huckins  took  the  three  instruments 
to  his  home,  where  they  were  each  properly  executed 
by  the  testatrix  on  the  next  day.  Thirty-one  days  after 
that  she  again  became  suddenly  ill,  and  died  April  10, 
1901.  After  her  death  the  will  was  filed  for  probate  in 
the  probate  court  of  Cook  county  by  appellant  and  Huck- 
ins and  duly  admitted  to  probate,  whereupon  they  were 
both  appointed  executors  thereof.  An  inventory  of  the 
estate  was  filed  and  they  continued  as  executors  until 
July,  1902,  when  appellant  resigned  and  filed  this  bill  to 
contest  said  will. 

The  bill  was  filed  upon  the  theory  that  the  three 
papers  above  described,  being  executed  at  one  and  the 
same  time,  constituted,  in  law,  but  a  single  instrument, 
and  were  in  legal  effect  but  an  equitable  mortgage.  That 
proposition  or  theory  was  submitted  to  the  court  below 
and  decided  adversely  to  appellant,  the  holding  there 
being  that  the  first  instrument  was  a  simple  contract, 
the  second  a  mere  power  of  attorney,  and  the  third  the 
last  will  and  testament  of  the  deceased.  An  issue  of 
fact  was  then  made  on  the  allegation  by  the  complainant 
that  at  the  time  of  the  execution  of  said  papers  the  tes- 
tatrix was  of  unsound  mind  and  unduly  influenced  by 
said  Huckins  and  his  wife,  and  under  duress,  which  issue 
was  submitted  to  and  tried  by  a  jury  and  a  verdict  ren- 
dered in  favor  of  the  validity  of  the  will.  A  decree  was 
entered  by  the  trial  court  in  accordance  with  the  verdict, 
to  reverse  which  this  appeal  is  prosecuted. 

Appellant  raises  substantially  the  same  question  here 
as  was  urged  in  the  trial  court  as  to  the  construction  of 
said  three  instruments  in  writing;  also,  that  the  court 
erred  in  the  refusal  of  certain  instructions  asked  by  the 
complainant,  and  in  refusing  to  set  aside  the  verdict  as 
contrary  to  the  evidence. 

D.  H.  Stapp,  and  H.  L.  Richardson,  for  appellant. 

Wing  &  Wing,  for  appellees^ 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  first  question  for  our  determination  is  the  con- 
struction to  be  placed  upon  the  three  instruments  men- 
tioned in  the  foregoing  statement.  The  evidence  in  the 
case  is  very  clear  on  this  point,  and  shows  that  said 
instruments  were  executed  for  the  purpose  of  providing" 
for  the  care  and  maintenance  of  said  testatrix  during 
her  life.  Offers  had  been  made  to  appellant  that  if  he 
would  arrange  to  care  for  her  as  she  desired  he  should 
have  her  property.  This  he  declined  to  do,  and  the  in- 
struments in  question  were  drawn  for  the  purpose  of  in- 
ducing and  enabling  appellee  George  W.  Huckins  to  do 
that  which  he,  the  appellant,  could  not  or  would  not  do. 
The  contract,  power  of  attorney  and  will  admit  of  no 
construction.  They  are  neither  indefinite,  ambiguous  or 
uncertain.  The  first  states  the  terms  under  which  said 
Huckins  is  to  care  for  the  testatrix.  The  second  gives 
him  power  and  authority  to  manage  the  property  of  the 
testatrix  during  her  lifetime,  and  the  third  is,  to  all  in- 
tents and  purposes,  a  legally  executed  last  will  and  tes- 
tament by  Margaret  Jane  Spence.  The  chancellor  could 
do  no  more  than  to  so  construe  and  give  them  legal  ef- 
fect.   Argument  can  make  this  no  clearer. 

It  is  next  insisted  that  the  trial  court  erred  in  refus- 
ing to  give  three  instructiojis  asked  on  behalf  of  com- 
plainant,  but  no  specific  reasons  are  set  forth  why  they, 
or  either  of  them,  should  have  been  given.  We  have 
examined  them  so  far  as  we  have  been  able  to  identify 
them  from  the  argument  of  counsel,  and  are  convinced 
that,  in  so  far  as  they  state  correct  principles  of  law, 
they  were  inapplicable  to  the  facts  of  the  case,  and  also 
that  the  jury  was  sufficiently  instructed  as  to  the  law  of 
the  case,  and  therefore  no  substantial  error  was  com- 
mitted by  their  refusal,  even  if  they  had  been  otherwise 
correct. 

Another  ground  of  reversal  here  urged  is,  that  the 
verdict  of  the  jury  sustaining  the  validity  of  the  will  is 
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contrary  to  the  evidence,  the  contention  being",  that  the 
weight  of  the  testimony  sustains  the  averments  of  the 
bill  that  the  testatrix  was,  at  the  time  of  the  execution  of 
that  instrument,  of  unsound  mind  and  memory  and  that 
she  was  under  the  undue  influence  of  appellee  Huckins 
and  his  wife.  This  is  a  voluminous  record  of  over  one 
thousand  pages  of  evidence,  the  trial  having"  lasted  about 

m 

a  week.  We  have  made  a  painstaking  examination  of 
the  evidence  as  presented,  both  in  the  abstract  filed  by 
appellant  and  the  additional  abstract  filed  on  behalf  of 
appellees,  and  are  clearly  of  the  opinion  that  the  ver- 
dict of  the  jury  and  decree  of  the  court  below  are  abund- 
antly supported  by  the  testimony.  In  the  number  of 
witnesses  the  preponderance  of  the  evidence  is  with  the 
appellees,  and  those  who  testified  to  the  soundness  of 
mind  and  memory  of  the  testatrix  had  better  opportu- 
nities for  knowing  and  observing  her  mental  condition 
than  those  who  testified  to  the  contrary.  As  an  instance 
of  this,  Esther  M.  Gillett,  the  nurse  who  waited  upon  her 
in  her  last  illness,  was  called  as  a  witness  on  behalf  of 
appellant,  who  appears  to  have  been  entirely  disinter- 
ested and  impartial,  though  she  was  appellant's  own 
witness,  testified  that  in  her  opinion  Miss  Spence  was  of 
sound  mind  and  under  no  undue  influence  or  restraint  at 
the  time  she  signed  her  will.  John  Barlin,  also  a  wit- 
ness introduced  on  behalf  of  appellant,  testified  that  in 
his  opinion  she  was  of  sound  mind,  and  the  evidence  of 
the  two  physicians  who  attended  her  in  her  last  illness, 
Dr.  White  and  Dr.  Egert,  both  testified  to  the  fact  that 
she  was  fully  competent  to  make  a  will  and  in  no  way 
unduly  influenced.  Of  those  expressing  a  different  opin- 
ion, some,  at  least,  gave  but  indefinite  and  unsatisfactory 
statements,  such  as  that  "she  was  not  a  very  sound - 
minded  person,"  etc. 

Much  stress  is  placed  by  counsel  for  appellant  on 
the  fact  that  appellee  Huckins,  by  the  will  in  question, 
obtains  many  thousand  dollars  in  money  and  property 
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for  wholly  inadequate  services  rendered,  and  this  is  at- 
tempted to  be  construed  into  evidence  of  undue  influence 
and  want  of  mental  capacity  in  the  testatrix  at  the  time 
the  will  and  the  contract  were  entered  into.  In  the  first 
place,  at  that  time  it  was  not,  and  could  not  be,  known 
how  long"  she  would  survive  and  he.  be  required  to  pro- 
vide for  and  take  care  of  her.  All  of  the  money  and 
property  mig^ht  be  consumed  during  her  lifetime,  and 
therefore  it  cannot  be  said  that  the  transaction  is  evi- 
dence of  her  un.soundness  of  mind,  or  that  she  was  im-. 
properl}'^  influenced  in  entering  into  the  arrangement. 
Moreover,  appellant  was  offered  the  opportunity  of  hav- 
ing the  property  if  he  would  assume  the  burden  of  her 
care,  maintenance  and  support,  and  declined  to  accept 
it.  He  considered  the  matter  fully  with  his  sister,  his 
own  wife  and  appellee  Huckins.  He  was  present  at  the 
time  the  papers  were  drawn  up,  and  at  his  own  request 
was  made  one  of  the  executors  of  the  will  which  he 
now  seeks  to  impeach.  A  clause  was  also  inserted  in 
the  contract  at  his  request  relieving  him  from  all  liabil- 
ity after  her  death,  and  he  afterwards  wrote  a  letter  to 
Colorado,  in  which  he  stated  that  the  property  had  been 
disposed  of  according  to  the  wishes  of  his  sister.  After 
her  death  he  made  an  effort  to  effect  a  settlement  with 
Huckins  for  a  division  of  the  property.  When  the  evi- 
dence is  impartially  considered  it  leaves  little  doubt  in 
the  mind  that  if  his  sister  had  continued  to  live  through 
many  years  and  had  been  cared  for  by  Huckins  accord- 
ing to  the  terms  and  conditions  of  the  contract  and  will 
there  would  have  been  no  attempt  on  appellant's  part  to 
regain  the  property.  It  was  her  sudden  and  unexpected 
death  which,  it  seems  to  us,  prompted  the  bringing  of 
the  present  suit. 

In  the  preparation  of  the  abstract  filed  by  counsel 
for  appellant  his  cross-examination  was  almost  entirely 
omitted,  to  supply  which  omission,  as  well  as  other 
evidence  left  out  of  appellant's  abstract,  an  additional 
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abstract  was  filed  by  counsel  for  appellee.  The  cross- 
examination  of  appellant  himself,  as  shown  by  the  ad- 
ditional abstract,  clearly  shows  that  all  the  transactions 
called  in  question  by  his  bill  were  entered  into  between 
his  sister  and  ^uckins  with  his  full  knowledge  and  con- 
sent, and  that  he  must  at  that  time  have  considered  her 
as  possessing  testamentary  capacity  and  the  ability  to 
rationally  enter  into  the  contract  which  she  signed.  We 
are  clearly  of  the  opinion  that  the  case  made  by  his  bill, 
and  the  testimony  offered  in  support  of  it,  fall  far  short 
of  entitling  him  to  the  relief  prayed. 

The  decree  of  the  circuit  court  being  in  conformity 
with  this  view,  will  be  affirmed.  ^^^^^  ^^^^^^_ 


Barney  Graff 

V, 

The  People  of  the  State  of  Illinois. 

Opinion  filed  February  17^  1904 — Behearing  denied  April  7,  IBOJ^* 

1.  Appeals  and  errors— effect  where  appeal  is  taken  in  a  criminal 
case  instead  of  suing  out  writ  of  error.  While  an  appeal  in  a  criminal 
case  is  not  authorized  by  law,  yet  if  there  is  no  motion  to  dismiss 
and  the  People  appear  and  join  in  error  and  everything^  essential 
to  a  hearing^  upon  writ  of  error  is  before  the  court,  the  case  will 
be  treated  as  being  before  the  court  on  writ  of  error. 

2.  Jury — when  overruling  challenge  for  cause  is  not  prejudicial,  O  ver- 
ruling-  a  challenge  for  cause  is  not  prejudicial,  where  the  juror  was 
challenged  peremptorily  and  the  accused  was  not  compelled  to 
retain  any  juror  who  was  incompetent. 

3.  CRiMiNAii  IaAW— when  wife  of  one  of  defendants  named  in  indict- 
ment may  testify.  The  wife  of  one  of  the  defendants  named  in  an 
indictment  may  testify  in  corroboration  of  the  testimony  of  her 
husband,  who  had  pleaded  guilty  before  the  trial  and  was  not,  so 
far  as  the  record  shows,  on  trial,  where  her  testimony  is  neither 
for  nor  against  her  husband. 

4.  Same — admissibility  of  conversation  in  conspiracy  case,  A  conver- 
sation, to  be  admissible  in  a  case  where  defendants  are  charged 
with  conspiracy,  need  not  have  taken  place  in  the  presence  of 
some  one  of  the  parties  jointly  indicted,  so  long  as  the  conversa- 
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tion  was  in  furtherance  of  the  common  desig'n  by  one  engfaged  in 
the  conspiracy,  whether  named  in  the  indictment  or  not. 

5.  Same — user  is  prima  facie  evidence  of  corporate  existence  in  criminal 
case.  Under  an  indictment  charg^ing*  defendants  with  conspiracy 
to  defraud  certain  alleged  foreign  insurance  corporations  of  goods 
and  property,  uncontradicted  proof  that  such  companies  made  and 
issued  policies,  and  after  loss  adjusted  the  same  and  paid  over  the 
money,  is  sufficient  proof  of  corporate  existence. 

6.  Same — rule  of  merger  of  misdemeanor  at  common  law.  At  com- 
mon law,  where  the  indictment  was  for  a  misdemeanor  but  the 
proof  showed  a  felony,  the  misdemeanor  was  regarded  as  merged 
in  the  felony,  and  an  acquittal  of  the  misdemeanor  would  be  di- 
rected in  order  that  the  accused  might  be  indicted  for  the  felony. 

7.  Same — rule  of  merger  in  Illinois  in  case  of  conspiracy.  The  rule 
of  merger  in  conspiracy  is  limited  to  cases  where  the  conspiracy 
charged  is  a  misdemeanor  but  the  completed  offense,  as  estab- 
lished, is  a  felony,  and  does  not  apply  where  the  conspiracy  charged 
and  the  completed  offense  are  both  misdemeanors  or  both  felonies. 

8.  Same — conviction  for  conspiracy  may  be  had  though  one  of  the  overt 
acts  is  a  felony.  Conviction  for  a  conspiracy  to  defraud  an  insurance 
company  may  be  had  notwithstanding  one  of  the  overt  acts  is  ar- 
son, where  the  other  acts  include  the  buying  of  a  small  stock  of 
goods,  carrying  away  the  greater  part  thereof  before  the  fire  and 
presenting  false  invoices  for  the  goods  in  excess  of  their  cost. 

9.  Same — not  error  to  permit  co-defendant  to  plead  gyilty  during  trial, 
in  presence  of  jury.  It  is  not  ground  for  reversal  that  one  of  the 
co-defendants  in  a  criminal  case  withdrew  his  plea  of  not  guilty 
and  entered  a  plea  of  guilty  in  the  presence  of  the  jury  during  the 
progress  of  the  trial,  where  neither  the  court  nor  the  prosecution 
had  any  notice  of  such  co-defendant's  intention. 

10.  Evidence — what  admissible  in  trial  for  conspiracy.  A  written 
statement  relating  to  the  value  of  goods  destroyed  by  fire,  made 
by  one  of  the  co-defendants  in  a  conspiracy  case  at  the  instigation 
of  another  in  furtherance  of  the  common  purpose  to  defraud  an 
insurance  company,  is  admissible  in  evidence. 

1 1.  Instructions — error  in  instruction  mil  not  reverse  if  not  harmful. 
Error  in  an  instruction  in  singling  out  the  testimony  of  a  particu- 
lar witness  is  not  ground  for  reversal,  where  there  are  other  wit- 
nesses who  gave  practically  the  same  testimony  and  there  is  ample 
evidence  in  the  record  to  sustain  the  verdict. 

Oraffy.  People,  108  111.  App.  168,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— ^heard  in  that  court  on  writ  of  error  to  the  Criminal 
Court  of  Cook  county;  the  Hon.  Parlin  Q.  Ball,  Judge, 
presiding. 
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AppellcLnt,  Barney  Graff,  in  July,  1901,  was  jointly 
indicted  with  Ben  Ettelson,  Dave  Ettelson,  Fred  Alex- 
ander and  George  Samels,  charged  with  a  conspiracy  to 
obtain  money  from  the  Buffalo  German  Insurance  Com- 
pany, and  the  Rochester  German  Insurance  Company 
of  Rochester,  N.  Y.,  by  false  pretenses,  with  intent  to 
cheat  and  defraud  said  companies.  The  defendants  Fred 
Alexander  and  George  Samels  entered  pleas  of  guilty 
before  the  trial  of  said  cause  and  testified  in  the  case  on 
behalf  of  the  People.  During  the  trial,  and  after  the  State 
had  announced  that  it  had  closed  its  case,  Ben  Ettelson, 
another  of  the  defendants,  arose  to  his  feet  and  stated 
to  the  court  that  he  desired  to  enter  a  plea  of  guilty  and 
to  take  the  stand  and  testify  as  to  the  facts  in  the  case, 
appellant  and  Dave  Ettelson  being  the  only  remaining 
defendants  standing  trial. 

The  evidence  discloses  that  for  some  time  previous 
to  January  1,  1901,  appellant  and  Ben  Ettelson,  one  of 
^  the  co-defendants,  had  been  friends,  and  in  the  month 
of  November,  1900,  appellant,  during  an  interview  with 
Ben  Ettelson,  suggested  that  he  get  some  one  who  would 
be  willing  to  make  some  "easy  money."  Shortly  after- 
wards Ettelson  approached  a  man  by  the  name  of  Clark 
Snyder  with  the  proposition  suggested  to  him  by  Graff, 
but  Snyder  refused  to  join  in  the  scheme,  and  shortly 
afterwards  Ettelson  made  the  same  proposition  to  Alex- 
ander and  he  consented  to  become  a  party  to  the  scheme. 
Thereupon  Ettelson  unfolded  the  scheme  to  Alexg.nder, 
stating  that  he  wanted  him  to  start  a  cigar  store  and  to 
first  select  the  store,  and  he,  Ettelson,  would  arrange  to 
have  it  stocked  with  cigars,  and  after  it  was  so  stocked 
they  could  make  some  "easy  money."  Alexander  and 
Ettelson  immediately  began  to  look  for  a  vacant  store 
to  rent,  and  during  the  latter  part  of  December  located 
one  on  the  south  side  of  the  city  of  Chicago  in  the  build- 
ing known  as  Nos.  469-471  Forty-seventh  street,  which 
Ettelson  stated  to  Alexander  was  "made  to  order"  for 
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their  purpose.  Ettelson  then  instructed  Alexander  to 
see  one  M.  A.  Pierce,  who  was  the  agent  having  the  store 
for  rent,  and  arrange  for  the  renting  of  the  same,  which 
Alexander  did,  and  informed  Mr.  Pierce  that  he  intended 
to  conduct  a  retail  cigar  store,  and  being  informed  that 
the  room  rented  for  $30  per  month,  rented  the  same  and 
paid  $30  in  advance,  the  money  being  furnished  by  Ettel- 
son. In  a  few  days  Ettelson,  with  Alexander,  went  to  see 
George  Samels,  who  was  engaged  in  the  cigar  business, 
Ettelson  introducing  Alexander  to  Samels  and  recom- 
mending him,  saying  anything  sold  to  Alexander  would 
surely  be  paid  for.  It  appears,  also,  from  the  evidence, 
that  Graff  had  in  the  meantime  visited  Samels  and  in- 
formed him  of  Ettelson  and  Alexander's  intention  of 
going  into  the  cigar  business,  and  that  he  (Graff)  would 
vouch  for  their  responsibility  and  that  Samels  could 
safely  sell  them  a  stock  of  cigars.  After  having  the  ar- 
rangements made  with  Samels  for  the  cigars,  Ettelson 
and  Samels  purchased  second-hand  fixtures.  The  fixtures 
and  stock  being  placed  in  the  store,  Ettelson  instructed 
Alexander  to  take  out  $3000  insurance  on  the  fixtures  and 
stock.-  The  fixtures  cost  $59  and  the  stock  of  cigars  about 
$700.  Alexander  immediately  went  to  see  about  the  in- 
surance, and  after  some  trouble  he  succeeded  in  getting 
the  two  insurance  companies  named  in  the  indictment 
to  carry  the  insurance,  $500  being  placed  on  the  fixtures 
and  $2500  on  the  stock.  Ettelson  states  that  during  all 
this  time  he  Wcis  in  daily  communication  with  appellant, 
and  that  appellant  advised  him  with  reference  to  every- 
thing done.  After  the  store  was  opened,  ready  for  busi- 
ness, Alexander  apparently  took  charge,  which  was  some 
time  after  the  middle  of  January,  1901.  On  January  31, 
being  nine  days  after  the  policies  were  received,  Ben  Et- 
telson, accompanied  by  his  brother,  Dave,  came  to  the 
store,  bringing  with  them  a  five-gallon  gasoline  can,  and 
instructed  Alexander  to  place  the  can  in  the  rear  room, 
warning  him  not  to  place  it  near  the  fire.  The  same  after- 
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noon  Ben  Ettelson  packed  up  a  large  amount  of  the  stock 
of  cigars  and  removed  them  to  his  house.  Between  twelve 
and  one  o'clock  in  the  morning  Ettelson  and  Graff  came 
to  the  store  and  saturated  everything  with  gasoline,  and 
Ettelson  states  that  some  combustible  material  was  used 
which  had  been  given  him  by  appellant,  and  a  light  be- 
ing applied  to  the  combustible  material  an  explosion 
resulted  therefrom  and  the  place  was  consumed  by  fire. 
Ettelson  and  Graff  ran  from  the  premises.  Ettelson,  being 
badly  burned,  was  compelled  to  call  a  physician  and  was 
taken  to  the  hospital,  where  he  stayed  for  several  weeks. 
Appellant  sent  for  Alexander  the  next  morning,  and  he 
came  to  appellant's  place  of  residence  and  had  a  talk 
with  appellant,  who  informed  Alexander  that  Ettelson 
had  been  badly  burned  at  a  fire  at  his  place  of  business 
the  night  before  and  that  he  would  assist  Alexander  in 
getting"  the  insurance  money,  and  to  call  at  seven  o'clock 
that  evening  and  he  would  tell  him  what  to  do,  which  he 
did,  and  was  instructed  to  take  the  policies  to  Joseph 
Pish,  an  adjuster,  which  Alexander  did.  Pish  stated  it 
would  be  necessary  to  obtain  statements  showing  the 
purchase  price  of  the  stock  and  fixtures.  Alexander 
informed  appellant  of  this  fact,  and  appellant  said  to 
Alexander  that  he  would  attend  to  that,  and  at  this 
time  had  Alexander  make  a  false  statement  as  to  the 
amount  of  fixtures.  Samels  shortly  afterwards  called 
on  appellant  and  informed  him  that  the  stock  of  cigars 
had  not  been  paid  for.  Appellant  said  to  him  that  he 
would  get  his  money  as  soon  as  the  insurance  money  was 
collected,  but  informed  Samels  that'in  order  for  him  to 
get  the  money  it  would  be  necessary  for  Samels  to  make 
out  false  statements  showing  that  $3000  worth  of  cigars 
had  been  purchased  instead  of  $700,  which  Samels  did, 
sending  the  statement  to  Pish,  the  adjuster.  Pish  then 
began  negotiations  for  a  settlement  on  the  insurance 
policies,  and  after  some  delay  made  a  settlement  with 
the  companies  for  $1500,  the  money  all  being  turned  over 
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to  appellant,  Alexander  receiving^  $150  and  Ettelson  re- 
ceiving $300. 

The  case  was  tried  before. a  jury,  who  found  the  ap- 
pellant guilty  of  conspiracy  to  obtain  money  by  false 
pretenses,  as  charged  in  the  indictment,  and  fixed  his 
punishment  at  a  fine  of  $2000  and  imprisonment  in  the 
penitentiary,  on  which  the  court  rendered  judgment.  The 
defendant  Dave  Ettelson  was  found  not  guilty.  A  writ 
of  error  was  prosecuted  to  the  Appellate  Court  by  ap- 
pellant, where  the  judgment  of  the  circuit  court  was  af- 
firmed, and  appeal  was  prayed  and  allowed  to  this  court. 

Appellant  assigns  as  error  (1)  the  action  of  the  court 
in  overruling  a  challenge,  for  cause,  of  jurors;  (2)  the 
admission  of  improper  evidence;  (3)  insufficient  proof  of 
the  existence  of  the  corporations  alleged  to  have  been  de- 
frauded; (4)  that  the  indictment  charged  a  misdemeanor 
while  the  evidence  showed  the  offense  to  have  been  a 
felony,  and  that  the  misdemeanor  merged  in  the  felony, 
and  that  appellant  should  have  been  tried  for  the  felony, 
being  the  burning  of  the  building;  (5)  in  the  court  per- 
mitting Ben  Ettelson  to  withdraw  his  plea  of  not  guilty 
and  enter  a  plea  of  guilty  in  the  presence  of  the  jury, 
and  then  testifying  for  the  State;  (6)  in  permitting  cer- 
tain exhibits  to  be  offered  in  evidence;  (7)  the  giving  and 
refusing  of  instructious;  (8)  the  refusal  of  the  court  to 
grant  a  new  trial  by  reason  of  newly  discovered  evidence. 

Stedman  &  SOELKE,  for  appellant. 

Charles  S.  Deneen,  State's  Attorney,  and  Harry 
Olson,  (Haynie  R.  Pearson,  and  Samuel  W.  Jackson, 
of  counsel,)  for  the  People. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

The  law  does  not  authorize  an  appeal  in  a  criminal 
case,  and  whenever  a  motion  to  dismiss  such  an  appeal 
has  been  made  it  has  been  allowed.  In  this  case  no  mo- 
tion of  that  kind  yras  made,  but  the  appearance  of  the 
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People  was  entered  and  there  was  a  joinder  in  error. 
The  cause  was  submitted  for  decision  upon  the  errors 
assig^ned  on  the  record,  and  inasmuch  as  everything  es- 
sential to  a  hearing  upon  a  writ  of  error  is  before  us,  we 
will  treat  the  case  as  being*  here  on  writ  of  error.  That 
was  done  in  Berkenjield  v.  People^  191  111.  272,  where  the 
record  was  in  the  same  condition. 

As  to  the  first  objection,  it  need  only  be  said  tiiat  the 
record  fails  to  show  that  appellant  was  prejudiced  in  any 
way  by  reason  of  the  court  disallowing  the  challenge, 
for  cause,  of  jurors,  inasmuch  as  the  jurors  were  chal- 
lenged peremptorily,  and  appellant  was  not  forced  or 
compelled  to  keep  any  juror  that  was  incompetent.  Spies 
V.  People,  122  111.  1. 

As  to  the  second  error  assigned,  the  evidence  objected 
to,  first,  was  that  of  the  witness  Mrs.  Alexander,  who 
was  the  wife  of  one  of  the  defendants  named  in  the  in- 
dictment, and  was  permitted  to  testify  in  rebuttal,  in  cor- 
roboration  of  the  testimony  of  her  husband.  Alexander 
had  pleaded  guilty  before  the  beginning  of  the  trial,  and 
was  not,  so  far  as  this  record  shows,  a  defendant,  and 
we  are  unable  to  see  why  her  testimony  was  not  compe- 
tent, the  same  as  any  other  witness.  In  criminal  cases, 
as  a  general  proposition,  a  husband  or  wife  cannot  tes- 
tify for  or  against  one  another,  but  here  the  wife  was 
not  testifying  either  for  or  against  her  husband.  It  is 
claimed,  secondly,  the  court  erred  in  permitting  O.  C. 
Kemp,  the  insurance  adjuster,  to  testify  to  alleged  con- 
versations with  Joe  Fish,  at  which  neither  appellant  nor 
any  of  the  persons  named  in  the  indictment  were  pres- 
ent. Pish  was  the  representative  of  appellant  and  Alex- 
ander and  went  to  Kemp  with  the  proofs  of  loss,  and  in 
the  conversations  there  does  not  appear  to  have  been  any- 
thing said  except  in  relation  to  the  making  and  delivery 
of  the  necessary  proofs  of  loss,  which  Kemp  declined 
to  accept,  and  said  he  regarded  the  claim  as  fraudulent. 
Conversations,  to  be  admissible  in  evidence  in  a  case 
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where  the  defendant  is  charged  with  conspiracy,  need 
not  be  in  his  presence  or  in  the  presence  of  some  one  of 
the  parties  jointly  indicted,  so  long  as  the  conversation 
was  in  furtherance  of  the  common  design  and  by  one 
engaged  in  the  conspiracy,  whether  named  in  the  indict- 
ment or  not.  Ldslier  v.  Littell,  67  N.  E.  Rep.  373;  Spies  v. 
People,  supra;  VauEyckv.  People,  178  111.  199. 

As  to  the  third  contention,  the  indictment  charged, 
"the  personal  goods,  funds,  money  and  property  of  the 
Buffalo  German  Insurance  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  *  *  *  and  property  of  the 
Rochester  German  Insurance  Company  of  Rochester, 
N.  Y.,  a  corporation  organized  and  existing  under  and 
by  the  laws  of  the  State  of  New  York,"  etc.  Appellant 
contends  that  it  became  necessary  for  the  prosecution  to 
prove  that  the  corporation  had  been  organized  and  in- 
corporated as  alleged  in  the  indictment.  Proof  of  the 
actual  exercise  and  enjoyment  of  the  corporate  powers 
and  functions  was  made  by  the  witness  Kemp,  who  was 
the  agent  of  the  companies.  Section  613  of  the  Criminal 
Code  provides  "that  in  all  criminal  prosecutions  involv- 
ing proof  of  the  legjl  existence  of  a  corporation,  user 
shall  be  prima  facie  evidence  of  such  existence,"  (Starr  & 
Cur.  Stat.  p.  1402,)  and  where  there  is  no  countervailing 
proof,  the  proof  of  user  sufficiently  supports  the  allega- 
tions, and  as  w^as  said  in  the  case  of  Kincaid  v.  People,  139 
111.  213:  "The  language  is  broad  and  comprehensive,  in- 
cluding all  criminal  prosecutions  involving  proof  of  the 
legal  existence  of  a  corporation,  and  it  is  not,  as  is  sup- 
posed,— nor  can  it  be,  by  any  fair  construction, — confined 
to  proof  of  the  existence  of  an  Illinois  corporation  only." 
Both  corporations  made  and  issued  policies  of  insurance, 
and  after  loss,  still  acting  in  their  corporate  capacity, 
compromised  and  adjusted  the  same  through  their  ad- 
juster, with  Pish,  who  was  acting  for  and  under  the  di- 
rections of  appellant,  and  he  received  the  money  from 
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the  corporatious  as  such.  We  think  the  evidence  was 
ample  upon  this  point. 

Appellant's  fourth  contention  is,  that  the  indictment 
in  this  case  should  have  been  under  section  14  of  divi- 
sion 1  of  the  Criminal  Code,  (Starr  &  Cur.  Stat.  par.  48, 
p.  1237,)  which  section  makes  it  a  felony  to  burn  or  set 
fire  to,  or  cause  to  be  burned,  any  building  or  chattels, 
etc.,  insured  against  loss  by  fire,  with  intent  to  injure 
the  insurer,  instead  of  under  section  46  of  the  same  stat- 
ute, for  conspiracy,  which  is  a  misdemeanor.  The  ar- 
gument proceeds  upon  the  theory  of  the  merger  of  the 
lesser  offense  (the  conspiracy)  charged  in  the  indictment 
with  the  felony,  (arson,)  which  was  not  charged  in  the 
indictment  but  which  was  one  of  the  overt  acts  pursuant 
to  the  conspiracy. 

At  the  common  law,  because  of  the  marked  difference 
between  felonies  and  misdemeanors,  arising  not  only 
from  the  dissimilarity  and  extent  of  the  punishment  and 
the  consequences  to  the  accused  but  also  the  method 
of  procedure,  the  theory  of  merger  was  evolved  and  gen- 
erally obtained.  Under  an  indictment  for  misdemeanor 
a  person  was  entitled  to  the  full  privilege  of  counsel,  to 
a  copy  of  the  indictment  and  to  a^  special  jury,  which, 
upon  an  indictment  for  a  felony,  he  was  denied.  With 
these  circumstances  in  view  it  was  considered  that  a 
person  could  not  be  found  guilty  of  a  misdemeanor  up- 
on an  indictment  for  felony,  although  the  misdemeanor 
formed  a  constituent  of  the  felony  and  was  complete,  as 
he  would  lose  substantial  advantages  of  the  method  of 
trial  provided  for  the  misdemeanor;  and  where  the  in- 
dictment was  for  a  misdemeanor  and  the  evidence  neces- 
sary to  establish  it  showed  the  commission  of  a  felony, 
an  acquittal  would  be  directed  in  order  that  the  prisoner 
might  be  indicted  and  tried  for  the  felony.  In  such  case 
the  technically  less  crime  of  misdemeanor  merged  in  the 
technically  higher  crime  of  felony,  and  it  became  a  doc- 
trine that  where  the  same  criminal  act  satisfied  the  defi- 


Aprfl/MJ  Graff  v.  The  People.  321 

nitions  of  misdemeanor  and  felony,  the  misdemeanor  was 
merg"ed  and  gone  and  the  felony  could  alone  be  punished. 
It  was  also  the  rule  at  the  common  law  that  one  charged 
with  a  felony  could  not  be  convicted  of  a  misdemeanor, 
although  the  latter  might  be  legally  involved  in  the 
former,  for  by  the  law,  as  then  administered,  felonies 
and  misdemeanors  were  classed  as  different  things,  and 
where  there  was  an  indictment  for  a  felony,  if  the  proof 
failed  to  show  a  felony  but  did  show  a  misdemeanor,  the 
person  was  detained  in  custody,  to  be  indicted  and  prose- 
cuted for  the  misdemeanor.  So  it  has  been  held  in  both 
England  and  America  that  where  an  indictment  was  for 
a  conspiracy  to  commit  a  felony,  though  the  conspiracy 
would  be  a  misdemeanor,  if  the  object  of  the  conspiracy 
was  completed  and  a  felony  was  committed,  then  the 
misdemeanor  would  merge  in  the  felony.  Commonwealth 
V.  Kingsbury,  5  Mass.  106;  People  v.  Mather,  4  Wend.  230; 
State  V.  Hattahough,  66  Ind.  223. 

In  the  modern  criminal  law,  by  reason  of  legislation 
and  decisions  of  the  courts,  the  distinctions  in  the  trials 
of  felonies  and  misdemeanors  have  been  abolished,  and  in 
this  State  it  has. long  been  the  law  that  a  person  charged 
with  an  atrocious  offense  may  be  convicted  of  any  con- 
stituent offense  of  a  lower  degree,  provided  such  minor 
offense  is  substantially  included  in  the  description  in  the 
indictment  or  accusation,  and  even  without  regard  to  the 
technical  line  of  demarcation  between  felonies  and  mis- 
demeanors. (.Herman  v.  People,  131  111.  594;  Beckwith  v. 
People,  26  id.  500;  George  v.  People,  167  id.  447;  Howard  v. 
Peaple,  185  id.  552.)  Where,  however,  the  conspiracy  al- 
leged  in  the  indictment  is  a  misdemeanor  and  the  offense 
for  the  commission  of  which  the  conspiracy  was  formed 
is  also  a  misdemeanor  and  is  completed,  it  has  been  uni- 
formly held,  in  this  country,  that  there  is  no  merger. 
And  so  the  rule  applies,  if  the  conspiracy  charged  is  a 
felony,  and  when  the  completed  crime  is  a  felony,  there 
is  no  merger;  or,  in  other  words,  the  rule  of  merger  does 
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not  apply  where  both  the  conspiracy  for  which  the  per- 
son is  indicted  and  the  completed  offense  are  both  felo- 
nies or  both  misdemeanors.  iOrr  v.  People^  63  111.  App. 
305;  Hamilton  v.  State,  36  Ind.  280;  10  Am.  Rep.  22;  Com- 
monwealth  v.  McPike,  3  Cush.  181;  50  Am.  Dec.  727;  State 
V.  Dowd,  19  Conn.  388;  State  v.  Salter,  48  La.  197;  Keefe  v. 
People,  40  N.  Y.  348.)  And  it  would  seem  that  in  conspira- 
cies the  rule  of  merger  is  confined  to  those  cases  where 
the  conspiracy  charg^ed  in  the  indictment  would  be  a  mis- 
demeanor, and  the  crime,  when  completed,  as  charged 
in  the  indictment,  is  a  felony  and  the  proof  shows  the 
completed  crime.  {United  States  v.  Gardner,  42  Fed.  Rep. 
829;  United  States  v.  McDonald,  3  Dill.  545;  State  v.  Murjihy, 
6  Ala.  765;  41  Am.  Dec.  79;  State  v.  Lewis,  48  Iowa,  579; 
30  Am.  Rep.  407.)  And  it  is  believed  that  by  the  greater 
weight  of  authority  the  rule  of  merger,  as  formerly  ex- 
isting at  common  law,  has  been  to  a  great  extent  abro- 
gated and  confined  to  very  narrow  limits.  (Bishop  on 
New  Crim.  Law,  sees.  791,  814,  815,  815a;  Wharton  on 
Crim.  Law,— 8th  ed.— 1343,  1344.)  If  the  indictment  be 
for  a  conspiracy  which  is  a  misdemeanor,  and  the  con- 
spiracy comprises,  the  doing  of  many  things,  and  the 
proof  shows  that  among  the  overt  acts  done  pursuant 
to  the  conspiracy  is  a  felony,  it  would  seem  the  greater 
weight  of  authority  is  that  a  conviction  may  neverthe 
less  be  had  for  the  conspiracy.  Johnson  v.  State,  2  Dutch 
(26  N.  J.  L.)  313;  Commonwealth  v.  Blackburn,  1  Duval,  4 
People  V.  Peterson,  60  N.  Y.  App.  Div.  118;  United  States  v 
liindskoff,  6  Biss.  265;  State  v.  Grant,  86  Iowa,  217;  ,20  Am 
&  Eng.  Ency.  of  Law,  (2d  ed.)  605;  3  Greenleaf  on  Evi 
dence,  sec.  90;  State  v.  Murray,  15  Me.  100. 

The  crime,  under  paragraph  48,  could  be  committed 
without  any  conspiracy,  and  the  crime  charged  in  the 
indictment  could  have  been  devised  and  committed  with- 
out arson.  It  so  happens  that  arson  was  one  of  the  means 
selected  for  the  commission  of  the  crime  charged,  but 
it  was  only  one  of  them.    The  proof  shows  that  the  con- 
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spiracy  charged  in  the  indictment  was  primarily  to  ob- 
tain from  the  insurer  insurance  greatly  in  excess  of  the 
amount  of  the  loss.  It  involved  an  outlay  of  about  $750 
and  the  pressing  of  a  claim  for  $3000.  The  fraud  con- 
sisted in  buying  a  small  amount  of  goods,  carrying  a 
great  portion  of  them  away  from  the  store,  burning  a 
small  portion  and  presenting  false  invoices  of  goods  pur- 
chased. The  defendant  Samels,  so  far  as  the  evidence 
discloses,  was  not  a  party  to  the  conspiracy  until  after 
the  arson,  nor  is  it  shown  that  he  had  any  knowledge  of 
the  arson  until  after  the  fact.  He  could  not  have  been  in- 
dicted for  arson,  but  only  as  an  accessory  after  the  fact, 
while  he  and  all  the  others  included  in  the  indictment 

• 

were,  if  the  evidence  is  to  be  accredited,  guilty  of  the 
crime  charged  in  the  indictment,  and  we  cannot  yield 
our  assent  to  the  contention  that  where  a  conspiracy  is 
formed,  including  or  requiFing  several  acts  for  its  con- 
summation, and  because  one  of  the  acts  may  be  of  the 
nature  that  it  is  classed  as  a  felony,  therefore  the  con- 
spirator must  be  indicted  for  the  felony  and  the  conspir- 
acy be  disregarded.  If  the  conspiracy  charged  were  only 
to  commit  the  crime  of  arson  for  the  purpose  of  defraud- 
ing the  insurance  companies  named  in  the  indictment, 
then  the  contention  made  here  would  have  much  force. 
It  is  not  shown  that  the  details  of  the  conspiracy  were 
all  developed  or  evolved  at  the  inception  of  the  conspir- 
acy, which  is  the  crime  charged  here,  but  that  the  plan 
grew  with  time,  and  after  the  arson  the  plan  of  increas- 
ing the  demand  against  the  insurance  companies  by  hav- 
ing Samels,  who  had  sold  to  Ettelson  and  Alexander 
cigars  to  the  amount  of  about  $700,  prepare  and  present, 
for  use  in  the  adjustment  of  the  loss,  invoices  of  sales 
to  the  amount  of  $3000,  seems  to  have  been  conceived. 
Samels  had  not  been  paid  for  his  goods,  and  he  was  told 
that  in  order  to  get  his  pay  it  was  necessary  that  he  pre- 
sent the  false  invoices,  which  he  did,  and  which  made 
him  a  party  to  the  conspiracy. 


324  Graff  v.  The  People.  [208  E 

A  careful  examination  of  the  American  authorities 
cited  by  appellant  upon  this  proposition  will  disclose 
that  the  only  one  that  may  be  fairly  said  to  be  directly 
in  point  and  tending^  to  sustain  his  contention  is  Com- 
monwealth V.  Kingsbui^,  supra.  Prom  a  careful  reading  of 
that  case  it  will  appear  that  the  conspiracy  charged  was 
to  commit  a  felony  and  that  it  was  carried  into  effect,  and 
the  real  matter  before  the  court  was  not  the  question  pre- 
sented to  this  court,  as  would  seem  to  be  contended.  In 
that  case  the  Massachusetts  court  remarks  that  the  rule 
of  merger  applies  both  in  respect  to  misdemeanors  and 
to  felonies.  This  announcement  is  so  contrary  to  au- 
thority that  the  case  cannot  carry  with  it  the  weight  it 
otherwise  might.  It  appears  that  the  rule  announced  in 
that  case  was  subsequently  departed  from  in  the  case  of 
Commonwealth  v.  Walker,  108  Mass.  309. 

Hoyt  V.  People,  140  111.  588,  does  not  seem  to  us  to  be 
authority  upon  the  point  here  presented.  The  question 
there  was  whether  the  indictment  was  double.  It  charged 
a  conspiracy  to  burn,  and  it  also  charged  the  burning  of  a 
certain  building  by  the  defendants.  The  indictment  was 
held  not  double,  but  to  be  a  good  indictment  for  arson,  and 
it  was  merely  said  in  the  discussion  that  "the  conspiracy, 
in  such  case,  is  merged  in  the  consummated  act  of  burning." 

It  is  very  earnestly  contended  that  if  this  conviction 
be  allowed  to  stand,  appellant  may  be  indicted  and  con- 
victed of  the  crime  of  arson  under  said  paragraph  48,  as 
it  is  urged  that  the  present  conviction  cannot  be  pleaded 
in  bar  to  an  indictment  for  arson.  We  do  not  feel  called 
upon  to  pass  upon  the  question  as  to  whether  this  con- 
viction can  be  pleaded  in  bar  to  a  prosecution  under  said 
paragraph  48.  Whether  it  can  or  not  does  not  furnish  a 
sufficient  reason  for  relieving  appellant  from  the  conse- 
quences of  his  own  deliberate  actions.  If  he  has  in  fact 
committed  two  crimes  that  are  so  distinct  that  the  con- 
viction of  one  may  not  be  urged  in  bar  of  the  other,  the 
misfortune  must  be  his  own. 
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Complaint  is  made  that  the  trial  court  permitted  Ben 
Ettelson,  a  co-defendant  with  appellant,  after  the  People 
rested,  to  withdraw  his  plea  of  not  guilty  and  enter  his 
plea  of  ^ilty  in  the  presence  of  the  jury  and  during  the 
progress  of  the  trial.  We  are  unable  to  see  how  error 
can  be  predicated  upon  this  matter.  The  court  had  no 
more  control  over  Ben  Ettelson  than  did  appellant.  He 
had  the  unquestioned  right  to  plead  guilty  if  he  saw  fit 
to  do  so,  and  the  only  proper  place  for  him  to  do  so  was 
in  open  court.  It  is  not  shown  or  claimed  that  the  court 
had  any  notice  of  Ettelson's  intention  to  withdraw  one 
plea  and  enter  the  other  until  it  was  done.  Nor  was  it 
shown  that  the  State  had  any  notice  of  the  intended  ac- 
tion of  Ettelson.  It  seems  to  have  been  upon  the  spur 
of  the  moment  and  to  have  been  somewhat  dramatic. 
It  may  be  that  it  had  some  influence  with  the  jury,  but 
neither  the  People  nor  the  court  was  responsible  for  it. 
He  was  a  co-defendant  with  the  appellant  and  was  being 
tried  jointly  with  him,  and  there  is  no  reason  to  assume 
that  the  court  or  the  prosecution  knew  any  more  about 
his  intended  action  than  appellant.  Be  that  as  it  may, 
and  though  it  may  have  been  an  unfortunate  circumstance 
for  appellant,  it  was  not  one  for  which  a  blame  can  be  at- 
tached to  the  court  or  to  those  representing  the  People. 
Appellant's  counsel  now  state  that  both  the  appellant 
and  his  counsel  were  so  surprised  that  they  were  dum- 
founded,  and  it  may  be  that  they  were  greatly  surprised; 
but  they,  doubtless  felt,  as  the  court  must  have  felt,  that 
however  great  the  surprise,  Ettelson  was  exercising  a 
right  that  he  unquestionably  had,  and  unless  there  was 
over-indulgence  by  the  court  (which  there  does  not  seem 
to  have  been)  or  collusion  by  those  representing  the  State, 
(which  is  not  shown,)  the  incident  must  be  regarded  as  one 
of  those  unfortunate  things  that  sometimes  happen  in  the 
course  of  a  trial,  for  which  no  one  in  particular  is  to  blame. 

After  Ettelson  had  pleaded  guilty  the  court  re-opened 
the  case  for  the  State  and  permitted  the  State  to  use 
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Ettelson  as  a  witness.  The  only  objection  interposed  by 
appellant  was  upon  the  ground  that  the  State  had  closed 
its  case.  It  is  admitted  that  it  rested  in  the  discretion 
of  the  court  to  re-open  the  case  and  permit  the  State  to 
offer  further  evidence,  but  appellant  now  urges  that  he 
was  surprised  by  the  course  Ettelson  had  taken  and  by 
the  oflfered  testimony.     Whether  he  was  surprised,  in  a 

m 

legal  sense,  is  not  shown  by  the  record,  as  he  did  not 
object  to  the  evidence  upon  the  ground  of  surprise  or 
make  any  motion  addressed  to  the  court  upon  that  the- 
ory. As  far  as  the  court  could  do  so  by  instructions,  the 
injurious  effect,  if  any,  of  Ettelson's  conduct  was  repaired 
by  appellant's  fifty-second  and  fifty-third  instructions. 
The  jury  were  told  that  the  fact  that  Ettelson  had  pleaded 
guilty  in  their  presence  should  not  influence  them  in  ar- 
riving at  their  verdict  or  be  considered  by  them  as  any 
evidence  of  guilt  of  the  other  defendants. 

At  the  time  of  the  adjustment,  Alexander,  one  of  the 
co-defendants,  had  a  certain  written  statement  made 
by  himself  and  relating  to  the  value  of  the  fixtures  that 
were  claimed  to  have  been  lost  by  the  fire.  This  exhibit 
was  admitted  in  evidence  and  is  complained  of  by  appel- 
lant. It  was  one  of  the  efforts  in  the  direction  of  the 
conspiracy  by  one  of  the  conspirators,  for  the  accom- 
plishment of  the  given  purpose.  The  evidence  was  that 
it  was  made  at  the  instigation  of  and  under  the  direction 
of  appellant,  and  we  are  unable  to  see  any  ground  upon 
which  it  was  not  admissible. 

Complaint  is  made  as  to  the  giving  and  refusing  of 
instructions.  Those  given  were  sixty-seven  in  number, 
and  from  a  careful  review  of  them,  and  taken  as  a  series, 
we  think  they  fully  and  fairly  presented  the  law  to  the 
jury,  and  that  those  that  were  refused  were  covered  by 
other  instructions  given. 

Instruction  47  given  for  the  People  singled  out  and 
directed  special  attention  to  the  evidence  of  Ben  Ettel- 
son.    It  told  the  jury  that  the  testimony  of  an  accom- 
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plice  should  be  received  with  caution,  and  yet  that  a 
conviction  might  be  had  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  and  that  if  they  believed,  from 
the  evidence,  that  the  testimony  g^iven  by  Ettelson  was 
true,  they  had  the  rigfht  to 'act  upon  it  as  true;  that  it 
should  be  weighed  by  the  jury  like  the  testimony  of  any 
other  of  the  witnesses,  or  that  the  testimony  of  an  ac- 
complice, like  all  other  evidence  in  the  case,  was  for 
the  jury  to  pass  upon.  By  instructions  44  and  45  given 
for  appellant  the  jury  were  further  and  particularly  cau- 
tioned to  act  with  great  caution  and  care,  and  subject  to 
critical  examination  and  scrutinization,  in  the  light  of 
all  the  other  evidence  in  the  case,  the  testimony  of  ac- 
complices, and  that  they  should  not  convict  upon  such 
testimony  alone,  unless,  after  a  careful  examination  of 
it,  they  were  satisfied,  beyond  a  reasonable  doubt,  of  its 
truth,  and  that  they  could  safely  rely  upon  it.  It  was 
error  to  have  specifically  pointed  out  the  evidence  of  the 
witness  Ettelson,  and  such  action  has  been  many  times 
condemned  by  this  court;  but  there  was  evidence  of  other 
accomplices  to  the  same  effect  as  Ettelson's,  though  not 
so  full,  and  there  was  ample  evidence  in  the  record  to 
warrant  the  verdict  found,  and  we  would  not  feel  justi- 
fied in  reversing  this  case  for  the  error  committed,  as  we 
are  unable  to  see  that  it  resulted  in  harm  to  appellant. 

Motion  for  new  trial  was  made  and  partially  based 
upon  newly  discovered  evidence.  The  evidence  claimed 
to  have  been  newly  discovered  was  but  cumulative,  and 
was  not  sufficient  to  require  the  granting  of  a  new  trial. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Richard  E.  Burke 

V. 

Clarence  E.  SnIvely  et  al. 

Opinion  filed  February  17^  1904-^Rehearing  denied  AprU  7, 1904, 

1 .  Actions  and  defenses — suit  to  enjoin  Stale  officials  from  misuse 
of  public  funds  is  not  an  action  again^  the  State.  In  equity  the  money 
in  the  State  treasury  belongs  to  the  people,  and  a  suit  by  a  tax- 
payer to  enjoin  misappropriation  by  State  officials  of  such  money 
is  not  a  suit  ag'ainst  the  State. 

2.  Injunction — public  ojfflciafe  may  be  enjoined  from  detoting  public 
funds  to  purpose  not  authorized  by  law.  Public  officials  charg^ed  by  law 
with  the  duty  of  making  certificates  or  warrants  authorizing-  pay- 
ment of  money  from  the  State  treasury  may  be  restrained  from 
issuing"  such  certificates  or  warrants  for  purposes  not  authorized  by 
law,  and  the  State  Treasurer  may  be  enjoined  from  paying  them. 

3.  Same — payment  of  money  in  pursuance  of  an  unconstitutional  lata 
is  not  ^'authorized  by  law.**  An  appropriation  of  publiq  funds  in  pur- 
suance of  an  unconstitutional  statute  is  not  authorized  by  law  and 
may  be  restrained  by  injunction. 

4.  Constitutional  law — when  practical  construction  by  other  de- 
partments  of  government  will  not  control.  The  meaning  of  a  constitu- 
tional provision  is  to  be  ascertained  primarily  from  the  language 
employed,  and  it  is  only  when  ambiguity  is  found  and  the  meaning 
is  doubtful  that  the  extrinsic  aid  of  practical  construction  given 
by  other  departments  of  the  government  will  be  resorted  to. 

5.  Same — when  ads  of  legislative  and  executive  departments  are  not  en- 
titled to  great  weight  as  practical  aids  in  construction.  Acts  of  the  legis- 
lative and  executive  departments  are  not  entitled  to  great  weight 
as  aids  to  construction  of  a  provision  of  the  constitution,  where 
the  acts  of  the  same  departments,  nearer  in  point  of  time  to  the 
adoption  of  the  coustitution,  present  an  opposite  construction. 

6.  Same— prowso  is  considered  in  construing  cohstitutional  provision^ 
In  construing  a  constitutional  provision  containing  a  proviso  both 
the  body  of  the  provision  and  the  proviso  must  be  considered,  since 
a  proviso  may  qualify  the  body  of  the  provision  although  it  cannot 
enlarge  the  scope  or  force  thereof. 

7.  Same— co7istitutional  provision  prohibiting  appropriations  in  aid  of 
canate  construed.  Separate  section  3  of  the  constitution,  relating- 
to  the  control  and  management  of  the  Illinois  and  Michigan  canal 
and  prohibiting  appropriations  in  aid  of  railroads  or  canals,  etc., 
prohibits  an  appropriation  by  the  legislature  in  aid  of  the  lUinoia 
and  Michigan  canal,  and  limits  the  power  of  the  legislature,  in 
the  matter  of  such  aid,  to  directing  the  use  of  the  surplus  earn- 
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ings  of  the  canal  for  its  enlargement  or  extension.    (Hand,  C.  J., 
and  Wilkin,  J.,  dissenting.) 

8.  Same — when  question  that  constitutional  provision  impairs  contract 
cannot  be  raised.  The  question  that  a  provision  of  the  State  consti- 
tution impairs  the  obligation  of  contract  between  the  United  States 
and  the  State  cannot  be  raised  in  a  suit  by  a  tax-payer  to  enjoin 
State  officials  from  disbursing  State  funds  in  pursuance  of  a  stat- 
ute which  violates  such  constitutional  provision. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  James  A.  CRteiGHTON,  Judge,  presiding. 

Darrow  &  Masters,  for  appellant: 

A  distinction  is  drawn  between  enjoining  State  offi- 
cers from  performing  unconstitutional  acts  and  ordering 
State  officers  to  obey  the  law.  Pennoyer  v.  McConnaughy, 
140  U.  S.  1;  Cunningham  v.  Macon,  109  id.  453;  Ilagood  v. 
Southern^  117  id.  52;  Haiu  v.  Louisiana,  134  id.  1. 

A  suit  to  restrain  the  insurance  superintendent  from 
paying  a  tax  collected  to  the  State  Treasurer  and  to  re- 
strain the  State  Treasurer  from  receiving  it  is  not  a  suit 
against  the  State.    Insurance  Co,y.  VanCleave,  191  111.  410. 

A  suit  against  the  Governor,  Secretary  of  State  and 
Treasurer  of  State  to  restrain  and  enjoin  them  from  sell- 
ing land  under  an  unconstitutional  statute  is  not  a  suit 
against  the  State.    Pennoyer  v.  McConnoughy,  140  U.  S.  1. 

The  constitution  of  Illinois  expressly  prohibits  the 
legislature  from  ever  loaning  the  credit  of  the  State  in 
aid  of  railroads  or  canals,  or  ever  making  appropria- 
tions from  the  treasury  of  the  State  in  aid  of  railroads 
or  canals.     1  Starr  &  Cur.  Stat.  p.  206. 

In  the  main,  the  general  principle  governing  the  con- 
struction of  statutes  applies  also  to  that  of  constitutions. 
Dunn  V.  Or  eat  Falls,  IZ  Mont.  58;  Taylor  v  .Taylor,  10  Minn. 
107;  People  v.  Fancher,  50  N.  Y.  291;  People  v.  Hutchinson, 
172  111.  498;  Potter's  Dwarris  on  Statutes  and  Constitu- 
tions, 654. 

In  the  interpretation  of  constitutions  words  are  pre- 
sumed to  have  been  employed  in  their  natural  and  ordi- 
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nary  meaning.  Springfield  v.  Edwards^  84  111.  643;  People 
Y,  Railroad  Go.  24  N.  Y.  486;  Story  on  the  Constitution, 
sec.  451;  Olbbons  v.  Ogden,  9  Whieat.  188;  Hills  v.  Chicago^ 
60  111.  86;  Cook  County  v.  Hanecy^  164  id.  566. 

Courts  are  not  justified  in  giving  a  strained  construc- 
tion or  astute  interpretation  to  a  constitutional  clause 
in  order  to  relieve  against  any  individual  or  local  hard- 
ship.   Law  V.  People,  87  111.  385. 

Questions  of  the  wisdom,  expediency  or  justice  of  con- 
stitutional provisions  afford  no  basis  for  construction. 
Newell  V.  People,  7  N.  Y.  101;  State  v.  McOlellan,  138  Ind.  395; 
Cooley's  Const.  Lim.  (6th  ed,)  87. 

Contemporary  construction  can  never  abrogate  the 
text.  It  can  never  fritter  away  its  obvious  sense.  It  can 
never  narrow  down  its  true  limitations.  It  can  never 
enlarge  its  natural  boundaries.  Story  on  the  Constitu- 
tion, 407;  Evans  v.  Myers,  25  Pa.  St.  116;  Sadler  v.  Langham, 
34  Ala.  311 ;  Barnes  v.  First  Parish,  6  Mass.  401;  Railroad  Co. 
'V,  United  States,  91  U.  S.  72;  Collins  v.  Henderson,  11  Bush, 
74;  People  v.  ()' Toole,  164  111.  344. 

It  is  perfectly  apparent  that  the  proviso,  which  says 
that  the  surplus  earnings  of  any  canal  may  be  appro- 
priated for  its  enlargement  or  extension,  saves  from  the 
general  inhibition  of  the  canal  section  something  which 
would  have  been  included  in  it  except  for  the  proviso. 
The  proviso  is  intended  to  restrain  the  enacting  clause 
and  except  from  it  that  which  would  otherwise  have  been 
within  it.  Bank  v.  United  States,  9  Wall.  227;  Wayinan  v. 
Southard,  10  Wheat.  3;  United  States  v.  Dickson,  15  Pet.  168; 
^fin^s  v.  United  States,  id.  523;  Boon  v.  Juliet,  1  Scam.  258. 

The  proviso,  in  effect,  looks  to  a  condition  of  things 
under  which  there  would  be  surplus  earnings  of  the  canal. 
It,  in  effect,  concedes  that  while  the  State  should  not 
appropriate  for  the  maintenance  of  the  canal  or  in  aid 
of  it,  it  would  be  unreasonable  to  prevent  the  canal  from 
having  for  its  own  development  and  extension  those 
earnings  which  it  had  accumulated  over  and  above  what 
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should  be  necessary  for  its  maintenance.  It  is  a  familiar 
rule  of  construction  that  the  express  mention  of  one  thing 
implies  the  intention  to  exclude  others.  People  v.  Mayor, 
51  111.  17;  Prettyman  v.  Supervisors,  19  id.  410. 

George  M.  Bagby,  also  for  appellant: 

Whenever  it  is  clear  that  the  legislature  has  tran- 
scended its  authority  and  that  a  legislative  act  is  in  con- 
flict with  the  constitution,  it  is  imperatively  required  of 
the  court  to  maintain  the  paramount  authority  of  the  in- 
strument which  it  is  solemnly  pledged  to  support,  and 
to  declare  the  act  inoperative  and  void.  Lane  v.  Doe  & 
Dorman,  3  Scam.  238;  Dod^fe  v.  Cole,  97  111.  339. 

A  court  of  chancery  will  afford  preventive  relief 
against  any  illegal  appropriation  of  public  funds  by  in- 
junction. Colfon  v.  Hanchett,  13  111.  615;  Perry  v.  Kinnear, 
42  id.  160;  Springfield  v.  Edwards,  84  id.  626;  Beauchamp  v. 
Kankakee  County,  45  id.  274. 

A  bill  will  lie  at  the  suit  of  any  tax-payer  of  the  State 
to  enjoin  the  action  by  public  agents  or  officers  which 
will  lead  to  the  misapplication  of  public  money,  or  the 
payment  of  such  money  on  illegal  contracts  or  without 
authority  of  law;  and  the  fact  that  the  Governor's  ap- 
proval of  their  acts  is  also  necessary  to  the  payment  of 
public  money  will  afford  no  sufficient  reason  against  en- 
joining  the  illegal  action  of  such  public  agents.  Littler 
v.  Jayne,  124  111.  124. 

No  one  may  complain  of  a  law  impairing  the  obliga- 
tion unless  he  has  an  interest  in  the  contract  the  obli- 
gation of  which  is  said  to  be  impaired.  15  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  1059. 

The  parties  whose  rights  it  is  insisted  are  affected  are 
not  before  this  court  complaining  that  the  obligation  of 
their  contract,  if  contract  there  be,  has  been  impaired 
by  any  action  of  the  constitutional  convention  of  1870, 
and  no  one  else  may  be  heard  to  complain.  Templeton  v. 
Home,  82  111.  491. 
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Where  the  constitution  prohibits  a  thing,  it  must  pre- 
vail over  a  statute  requiring"  that  thing  to  be  done.  Cook 
County  V.  Industrial  School,  125  111.  540. 

Where  the  law  creates  a  particular  fund  out  of  which 
appropriations  for  a  given  purpose  must  be  made  and 
paid,  and  limits  such  appropriations  to  specified  pur- 
poses, it  is  mandatory,  and  its  directions  must  be  strictly 
followed  until  changed.  People  v.  Canal  Trustees,  14  111.  404. 

Grants  of  land  do  not  mean  the  mere  grant  itself,  but 

the  right,  title,  legal  possession  and  estate,  property  and 

ownership  legally  resulting  upon  a  grant  of  land  to  the 

owner.    United  States  v.  Miranda,  16  Pet.  153;  United  States 

^  V.  Arrendondo,  6  id.  744. 

The  word  "grant**  is  nomen  genei-alisshnum.  It  includes 
all  sorts  of  convej^ances.  Durant  v.  Ritchie,  4  Mason,  69; 
Elliot  V.  Shaw,  32  Ohio  St.  433. 

The  word  "grant"  is  of  general  extent,  and  may  amount 
to  a  grant,  feoffment,  gift,  lease,  release,  confirmation  or 
surrender.  Chester  v.  Willan,  2  Saund.  96a;  14  Am.  &  Eng. 
Ency.  of  Law,  (2d  ed.)  1112. 

A  grant,  in  its  own  nature,  amounts  to  an  extinguish- 
ment of  the  right  of  the  grantor  and  implies  a  contract 
not  to  re-assert.  15  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.) 
1035;  4  Wheat.  682. 

A  grant  is  a  contract  executed.  Bristo  v.  Evans,  2 
Overt.  (Tenn.)  346. 

A  mere  breach  of  contract  on  the  part  of  a  State  does 
not  in  any  way  impair  its  obligation.  Brown  v.  Colorado, 
106  U.  S.  95;  5  Col.  596;  64  N.  Y.  107;  15  Am.  &  Eng.  Ency. 
of  Law,  (2ded.)  1041. 

H.  J.  Hamlin,  Attorney  General,  (Joseph  N.  Carter, 
of  counsel,)  for  appellees: 

The  court  is  without  jurisdiction,  as  this  is  an  action, 
in  effect,  against  the  State.  The  money  involved  is  the 
money  of  the  State,  and  the  canal,  to  preserve  which  it 
was  appropriated,  is  the  property  of  the  State. 
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A  suit  brought  against  an  officer  of  the  State  with  the 
purpose  to  affect  the  property  of  the  State,  or  to  enforce 
against  the  State  a  contract,  or  to  restrain  an  officer  from 
executing  for  the  benefit  of  the  State  an  unconstitutional 
law,  is  a  suit  against  the  State.  People  v.  Dulaney,  96  111. 
510;  In  re  ML  Vernon^  147  id.  359;  Hagood  v.  Southern,  117 
U.  S.  53;  Insurance  Go.  v.  VanCleave,  191  111.  413;  Louisiana 
V.  Jumel,  107  U.  S.  711;  In  re  Ayers,  123  id.  444;  FUts  v.  Mc- 
Ghee,  172  id.  529;  Trust  Go,  v.  Stearns,  119  Fed.  Rep.  790. 

In  equity,  those  having  a  beneficial  interest  in  the 
subject  matter,  as  well  as  those  having  the  legal  inter- 
est, are  necessary  parties,  and  must  be  joined  as  parties 
complainant  or  defendant.  Moore  v.  School  Trustees,  19  111. 
86;  Frye  v.  Bank,  10  id.  332;  Dubs  v.  Egli,  167  id.  514;  Gor- 
don v.  Johnson,  186  id.  29;  Girard  v.  Bates,  124  id.  151. 

The  exemption  of  a  State  from  suit  by  individuals  or 
corporations  is  a  right  that  belongs  to  sovereignty  by 
virtue  thereof,  and  is  a  principle  of  the  common  law  of 
universal  application.  People  v.  Bissell,  19  111.  229;  Webster 
V.  French,  11  id.  273;  People  v.  Yates,  40  id.  126. 

There  is  nothing  in  the  constitution  prohibiting  the 
General  Assembly  from  making  appropriations  to  pre- 
serve and  maintain  the  Illinois  and  Michigan  canal.  On 
the  contrary,  the  constitution  makes  it  the  duty  to  do  so. 
Const.  1870,  art.  4,  sec.  18,  and  sec.  1  of  Schedule;  Const, 
of  United  States,  art.  1,  sec.  10,  and  art.  4,  sec.  1;  People 
v.  Rose,  166  111.  422;  Bank  v.  Billings,  4  Pet.  514;  Green  v. 
Biddle,  8  Wheat.  1;  Woodruff  v,  Trofull,  10  How.  190;  Wolf 
V.  New  Orleans,  103  U.  S.  358;  Neio  Orleans  v.  Laivrence,  115 
id.  650;  County  of  Moultrie  v.  Banks,  92  id.  631;  Railroad  Co, 
v.  McGlure,  10  Wall.  511. 

Before  the  courts  can  hold  a  statute  which  has  been 
duly  enacted  by  the  legislature  to  be  unconstitutional 
and  void,  they  must  be  able  to  say,  after  the  most  ex- 
haustive and  careful  examination  and  deliberation,  that 
there  can  be  no  reasonable  doubt  of  the  conflict,  as  as- 
serted, between  the  statute  and  some  provision  of  the 
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constitution.  People  v.  Nelson,  133  111.  575;  Cooley's  Const. 
Lim.  218;  People  v.  Thompson,  155  III.  451;  Powell  v.  Com- 
monwealth,  114  Pa.  St.  287. 

The  constitution  of  this  State  is  only  a  limitation  up- 
on and  not  a  grant  of  power  to  the  General  Assembly. 
Burritt  v.  Commissioners,  120  111.  322;  Winch  v.  Tobin,  107  id. 
212;  Harris  v.  Whiteside  County,  105  id.  445. 

It  follows  that  the  legislature  has  all  the  power  re- 
si)ecting  the  Illinois  and  Michigan  canal,  its  repair,  its 
maintenance  and  operation,  which  has  not  been  taken 
from  it  by  the  constitution  in  express  terms  or  by  neces- 
sary implication. 

Chaules  L.  Walker,  also  for  appellees. 

Mr.  Justice  Boggs  delivered  the  oi)inion  of  the  court: 

This  was  a  bill  in  chancery  filed  in  the  circuit  court 
of  Sangamon  county  by  the  appellant,  against  the  ap- 
pellees Snively,  Newton  and  Sackett,  in  their  official 
capacity  as  Commissioners  of  the  Illinois  and  Michigan 
Canal,  and  the  appellee  James  S.  McCullough,  as  Aud- 
itor of  Public  Accounts  of  the  State,  and  the  appellee 
Fred  A.  Busse,  as  Treasurer  of  the  State,  to  restrain  the 
said  Auditor  of  Public  Accounts  from  drawing  his  war- 
rant in  favor  of  the  said  canal  commissioners  for  certain 
sums  of  money  appropriated  by  an  act  of  the  General 
Assembly  approved  May  15,  1903,  (Laws  of  1903,  p.  45,) 
for  the  maintenance  and  protection  of  the  Illinois  and 
Michigan  canal  and  for  the  necessary  and  extraordinary 
expenses  thereof,  and  enjoining  the  said  State  Treasurer 
from  paying  any  moneys  out  of  the  public  funds  of  the 
State  on  any  such  warrant,  should  one  be  or  have  been 
drawn.  A  temporary  injunction  was  issued  as  prayed. 
The  defendants  to  the  bill  filed  a  joint  answer  thereto. 
The  answer  was  accompanied  by  the  affidavits  of  sev- 
eral persons,  containing  statements  pertinent  to  matters 
alleged  in  the  answer.     A  general  replication  was  filed 
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to  the  answer.  The  cause  was  submitted  to  the  chan- 
cellor upon  the  bill,  answer  and  affidavits  filed  there- 
with, the  replication  to  the  answer  and  a  stipulation 
of  the  parties  in  substance  as  follows:  That  the  bill  of 
complaint,  as  verified  under  oath  of  said  complainant, 
shall  be  considered  as  the  evidence  on  his  part;  that  the 
answer  of  said  defendants,  verified,  together  with  the 
affidavits  thereof,  shall  be  considered  as  the  evidence  of 
one  witness  if  competent  and  received  by  the  court,  as 
to  substance,  on  the  part  of  the  defendants,  and  that  the 
court  shall  consider  the  averments  of  said  bill  and  an- 
swer, and  the  statements  in  said  affidavits,  as  evideiK:e 
offered  by  the  respective  parties,  and  give  to  the  same 
the  same  force  and  effect  as  though  the  testimony  of  said 
parties  was  taken  in  open  court.  The  court  overruled  a 
motion  entered  by  the  appellant  to  strike  the  affidavits 
from  the  files,  to  which  ruling  exception  was  entered, 
and  the  appellant  thereupon  gave  in  evidence  his  bill, 
duly  verified,  and  the  appellees  read  in  evidence  their 
answer  thereto  and  the  affidavits  filed  in  support  of  the 
answer.  The  decree  of  the  court  was  that  the  bill  should 
be  dismissed  and  the  injunction  dissolved,  from  which 
decree  the  appellant  has  prosecuted  this  appeal. 

The  General  Assembly  of  the  State,  at  its  session  in 
1903,  adoptedtstatutes  authorizing  the  appropriation  of 
$152,950  from  the  i^ublic  moneys  of  the  State  for  the  pur- 
pose of  providing  means  for  maintaining  the  Illinois  and 
Michigan  canal  in  a  navigable  condition  and  maintain- 
ing* and  operating  the  Bridgeport  pumping  station  and 
dredging  the  steamboat  channel  and  basin  at  LaSalle. 
The  act  authorized  the  Auditor  of  Public  Accounts,  on 
receipt  of  the  certificate  of  the  canal  commissioners 
showing  that  the  moneys  are  needed  for  the  purposes 
for  which  the  same  were  appropriated,  to  draw  his  war- 
rant on  the  State  Treasurer  in  favor  of  the  canal  commis- 
sioners for  such  sums  so  appropriated.    The  bill  alleges 
that  the  complainant  is  a  citizen  of  the  State  of  Illinois 
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and  the  owner  of  real  and  personal  property  which  is 
subject  to  taxation  in  said  State  and  is  taxed  therein, 
and  further  alleges  that  such  appropriations  of  the  pub- 
lic moneys  are  prohibited  by  the  provisions  of  the  con- 
stitution of  1870  with  reference  to  canals,  and  that  the 
acts  of  the  legislature  authorizing  such  appropriations 
of  the  public  moneys  are  therefore  void,  and  the  prayer 
of  the  bill  is,  that  such  alleged  misappropriation  of  the 
moneys  of  the  State  be  restrained  and  enjoined.  Appel- 
lees contend  the  bill  is  a  suit  against  the  State  of  Illinois, 
and  should  be  dismissed  for  the  reason  that  section  26 
of -article  4  of  the  constitution  of  1870  declares  the  State 
shall  not  be  made  a  party  to  any  action  at  law  or  suit  in 
chancery. 

The  bill  is  not  a  suit  against  the  State.  It  does  not 
implead  or  ask  any  relief  against  the  State.  The  relief 
asked  is,  that  officials  of  the  State  charged  by  law  with 
the  perfotmance  of  official  duties  be  restrained  from  a 
misuse  of  moneys  entrusted  to  them  or  from  applying 
such  moneys  to  purposes  not  warranted  by  law.  The 
question  to  be  determined  is  whether  the  State  has,  by 
law,  authorized  the  payment  from  the  public  funds  of 
sums  of  money  to  the  commissioners  of  the  canal,  to 
be  used  in  keeping  in  repair,  improving,  maintaining  and 
operating  the  Illinois  and  Michigan  canal.*  In  equity  the 
money  in  the  State  treasury  is  the  money  of  the  people 
of  the  State,  and  suits  by  a  tax-payer  to  restrain  the  mis- 
appropriation by  public  officers  of  such  money  to  an  un- 
authorized purpose  are  not  suits  against  the  State.  We 
have  frequently  maintained  the  jurisdiction  of  courts  of 
equity  to  entertain  bills  in  behalf  of  tax-payers  to  re- 
strain misappropriation  of  funds  by  public  authorities. 
(Littler  v.  Jayne,  124  111.  123;  Adams  v.  Brenan,  177  id.  194.) 
In  Burritt  v.  Commissioners  of  State  Contracts^  120  111.  322, 
this  court  entertained  an  original  petition  for  a  writ  of 
mandamus  to  compel  the  commissioners  to  provide  the 
petitioner,  who  was  a  justice  of  the  peace,  with  a  certain 
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legal  publication,  to  be  paid  for  out  of  public  moneys, 
and  considered  the  contention  on  its  merits.  In  German 
Alliance  Ins,  Co.  v.  VjanCleave,  191  111.  410,  we  upheld  the 
jurisdiction  of  a  court  of  chancery  to  restrain  the  insur- 
ance commissioner  from  paying  to  the  Treasurer  of  the 
State  moneys  collected  as  taxes  from  certain  insurance 
companies,  and  to  enjoin  the  State  Treasurer  from  re- 
ceiving such  taxes. 

Public  officials  of  the  State  who  are  charged  by  law 
with  the  duty  of  granting  certificates  or  warrants  pur- 
porting to  authorize  the  payment  of  moneys  from  the 
treasury  of  the  State  may  be  restrained  from  issuing  cer- 
tificates or  warrants  for  the  payment  of  the  public  money 
for  any  other  than  purposes  for  which  such  moneys  may 
be  lawfully  used,  and  the  Treasurer  of  the  State  may  be 
enjoined  from  paying  public  funds  for  purposes  or  objects 
not  authorized  by  law.     An  unconstitutional  statute  is 
not  law,  and  an  appropriation  of  public  funds  in  pursu- 
ance of  an  unconstitutional  statute  is  a  misuse  of  funds, 
which  may  be  restrained  by  injunction.     Suits  of  that 
character,  such  as  bills  to  enjoin  the  Governor,  Secre- 
tary of  State  and  Treasurer  of  State  from  selling  lands 
of  the  State  under  an  unconstitutional  statute,  (Pennoyer 
V.  McConnaughy,  140  U.  S.  1,)  a  suit  against  the  Governor 
and  other  State  officers  to  restrain  the  issuing  of  a  bond 
in  Violation  of  a  statute,  (Louisiana  Board  v.  McComh,  92 
U.  S.  531,)  and  a  suit  against  the  Auditor  of  a  State  to 
restrain  the  execution  of  an  unconstitutional  statute, 
(Osborn  v.  Bank  of  the  United  States^  9  Wheat.  738,)  have 
been  held  not  suits  against  the  State  and  not  violative 
of  constitutional- provisions  against  impleading  the  State 
in  any  action  at  law  or  suit  in  chancery.   We  may  there- 
fore consider  the  contention  pf  the  appellant  that  the 
General  Assembly  was  wanting  in  power  to  authorize 
the  public  moneys  to  be  taken  out  of  the  treasury  of  the 
State  and  applied  to  maintenance  and  operation  of  the 
Illinois  and  Michigan  canal.   The  General  Assembly  pos- 
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sesses  full,  plenary  power  of  legislation  in  the  absence  of 
some  inhibitory  constitutional  provision.  It  is  composed 
of  representatives  of  the  people  of  the  State,  and  may 
therefore  exercise  every  legislative  function  not  denied 
it  by  the  constitution  and  not  delegated  to  some  other 
department  of  the  State  government. 

The  contention  of  the  appellant  is,  that  the  provision 
of  the  constitution  of  1870  which  relates  to  the  Illinois 
and  Michigan  canal  prohibits  the  legislature  from  mak- 
ing any  appropriations  from  the  treasury  of  the  State 
for  the  maintenance  and  operation  of  the  Illinois  and 
Michigan  canal  or  for  the  ordinary  and  necessary  or  ex- 
traordinary expenses  of  the  canal.  The  constitutional 
provision  referred  to  reads  as  follows:  "The  Illinois  and 
Michigan  canal  shall  never  be  sold  or  leased  until  the 
specific  proposition  for  the  sale  or  lease  thereof  shall 
first  have  been  submitted  to  a  vote  of  the  people  of  the 
State  at  a  general  election,  and  have  been  approved 
by  a  majority  of  all  the  votes  polled  at  such  election. 
The  General  Assembly  shall  never  loan  the  credit  of  the 
State,  or  make  appropriations  from  the  treasury  thereof, 
in  aid  of  railroads  or  canals:  Provided,  that  any  surplus 
earnings  of  any  canal  may  be  appropriated  for  its  en- 
largement or  extension."  (Const.  1870,  separate  sec.  3; 
Starr  &  Cur.  Stat.  1896,  p.  206.) 

It  will  be  observed  the  section  consists  of  but  two 
sentences.  The  first  sentence  inhibits  the  sale  or  lease 
of  the  Illinois  and  Michigan  canal  except  by  the  author- 
ity of  the  people  of  the  State,  expressed  at  the  polls  at 
an  election  to  be  held' throughout  the  State  on  a  specific 
proposition  for  the  sale  or  lease  thereof.  This  sentence 
leaves  unafffected  the  power  of  the  legislature  to  oper- 
ate the  canal  and  to  make  appropriations  of  the  public 
moneys  to  defray  the  expenses  of  the  operation,  main- 
tenance or  preservation  thereof.  Prior  to  the  formation 
of  the  constitution  the  canal  had  been  operated  under 
the  direction  and  by  the  authority  of  the  General  Assam- 
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bly,  and  an  income  had  been  derived  in  excess  of  all 
the  expense  of  operation,  and  it  was  bein^  so  controlled, 
managed  and  operated  at  and  during  the  time  the  consti- 
tutional convention  was  in  session.  Notwithstanding  the 
fact  that  at  the  time  of  the  formation  of  the  constitution 
of  1870,  and  also  during  all  prior  years,  after  the  comple- 
tion of  the  canal,  all  the  exi>enses  of  operation  and  main- 
tenance of  the  canal  had  been  met  and  discharged  out 
of  the  tolls  and  earnings,  and  the  income  had  each  year 
exceeded  the  expenses  of  the  operation  and  maintenance 
thereof,  still  we  are  advised  by  the  discussion  that  arose 
in  the  constitutional  convention  upon  the  question  of  the 
adoption  of  this  sentence,  and  more  particularly  as  to  the 
adoption  of  the  second  sentence  of  the  constitutional  pro- 
vision under  consideration, — the  provision  having  been 
divided  and  a  separate  vote  had  on  each  sentence, — that  . 
it  was  to  be  apprehended  that  the  more  rapid  means  of 
transportation  afforded  by  railroads  and  the  great  in- 
crease in  the  number  of  railway  lines  in  the  territory  con- 
tiguous to  the  canal,  would  divert  traffic  from  the  canal, 
and  that  in  the  future  the  tolls  and  income  from  the  canal 
would  most  likely  decrease  and  shrink  away,  and  pos- 
sibly fall  below  the  amount  necessary  to  defray  the  ex- 
penses of  maintaining  and  operating  it,  and  that  in  the 
not  remote  future  the  operation  and  maintenance  thereof 
might,  and  probably  would,  become  a  burden  and  expense 
to  the  people  if  the  public  moneys  were  not  protected  by 
the  constitution  against  legislative  enactments  making 
appropriations  in  aid  of  the  canal,  and  to  meet  such  defi- 
ciencies as  might  occur  in  the  course  of  the  operation  and 
maintenance  thereof.  We  hereinafter  refer  to  this  dis- 
cussion and  quote  the  remarks  of  members  of  the  conven- 
tion. The  second  sentence  of  the  constitutional  provision 
here  being  considered,  it  is  urged,  was  framed  for  the 
express  purpose  of  protecting  the  treasury  of  the  State 
in  the  event  the  canal  should  cease  to  be  self-supporting. 
The  second  sentence  may  be  here  repeated  for  more  con- 
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venient  reference:  ."The  General  Assembly  shall  never 
loan  the  credit  of  the  State,  or  make  appropriations  from 
the  treasury  thereof,  in  aid  of  railroads  or  canals:  Pro- 
vided, that  any  surplus  earnings  of  any  canal  may  be  ap- 
propriated for  its  enlargement  or  extension." 

The  constitution  of  a  State  derives  its  force  and  au- 
thority from  the  vote  of  the  people  adopting  it.  For  that 
reason  it  is  a  general  rule  that  in  construing  the  provi- 
sions of  a  constitution  the  words  employed  therein  shall 
be  given  the  meaning  which  they  bear  in  ordinary  use 
among  the  people.  The  natural  and  ordinary  meaning 
of  the  words  is  to  be  accepted  except  where  a  word  is 
used  the  meaning  whereof  is  established  by  statute  or 
by  judicial  construction.  The  word  "aid,"  employed  in  the 
body  of  the  sentence,  has  no  such  established  meaning, 
or  any  technical  meaning  different  from  that  given  it  by 
the  lexicographers  as  the  meaning  thereof  as  understood 
generally  among  men.  In  ordinary  acceptation  it  means 
to  help;  to  support;  to  assist;  to  sustain;  to  succor  or  to 
relieve;  and  so  it  is  defined  by  Mr.  Webster.  The  inhibi- 
tion against  making  appropriations  from  the  treasury  of 
the  State  in  "aid"  of  canals,  if  the  word  "aid"  be  given  its 
natural  and  ordinary  meaning,  would  deny  to  the  legis- 
lature the  power  to  appropriate  money  from  the  treasury 
for  any  of  the  purposes  of  the  Illinois  and  Michigan  canal 
here  asked  to  be  enjoined,  if  the  word  "canals,"  used  in 
the  body  of  the  sentence,  includes  the  Illinois  and  Mich- 
igan canal. 

If  the  proviso  had  not  been  appended  to  the  body  of 
the  sentence  some  weight  and  force  would  attach  to  the 
argument  that  the  general  word  "canals,"  found  ia  the 
body  of  the  sentence,  had  no  reference  to  the  canal  owned 
by  the  State;  that  it  was  absurd  to  speak  of  the  State 
loaning  its  credit  to  itself,  as  the  owner  of  the  Illinois 
and  Michigan  canal,  and  that  a  prohibition  against  the 
application  of  the  public  moneys  in  aid  of  canals  should 
not;  in  reason^  be  understood  to  forbid  the  applicatioij 
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by  the  State  of  moneys  from  the  treasury  to  defray  the 
necessary  expenses  of  operating,  repairing,  maintain- 
ing and  preserving  a  canal  which  belonged  to  the  State; 
that  under  the  correct  interpretation  and  construction 
the  prohibition  was  against  lending  the  credit  of  the 
State  or  appropriating  the  moneys  of  the  State  in  aid 
of  railroads  or  canals  which  individuals  or  private  cor- 
porations owned  or  were  preparing  to  construct  as  the 
business  enterprises  of  private  proprietors.     The  true 
constitutional  intent  can,  however,  only  be  ascertained 
by  the  careful  consideration  of  the  entire  sentence, — the 
body  thereof  and  the  proviso, — for  one  of  the  offices  of 
a  proviso  is  to  qualify  the  generality  of  the  body  of  the 
sentence  of  which  it  is  a  part,  though  it  can  have  no 
potency  to  enlarge  the  scope  or  force  of  the  enactment. 
{Sarah  v.  Borders^  4  Scam.  341;  Huddleston  v.  Francis^  124 
111.  196;  In  re  Day,  181  id.  73.)    The  office  intended  to  be 
served  by  the  proviso  here  in  review  is  clear.    Manifestly 
the  proviso,  though  the  words  "any  canals"  are  employed 
therein,  had  and  has  reference  only  to  the  canal  that  was 
owned  by  the  State, — the  Illinois  and  Michigan  canal. 
The  State  had  the  right  to  control  and  direct  the  ap- 
plication of  the  earnings  of  that  canal,  and  of  no  other. 
Under  the  statutes  then  in  force  the  "surplus  earnings"  of 
the  Illinois  and  Michigan  canal  were  required  to  be  paid 
into  the  treasury  of  the  State,  and  the  State  had  power 
to  permit  such  surplus  earnings  to  be  drawn  out  of  its 
treasury  and  applied  to  the  extension  or  enlargement  of 
the  canal  owned  by  the  State.     The  State  had  no  power 
to  control  the  manner  in  which  the  surplus  earnings  of 
any  canal  other  than  the  Illinois  and  Michigan  canal 
should  be  expended.     The  State  owned  but  one  canal, — 
the  Illinois  and  Michigan  canal, — had  power  to  control 
the  surplus  earnings  of  but  that  one  canal,  and  the  pro- 
viso had  reference  only  to  that  canal.     The  words  "any 
canal"  were  no  doubt  used  in  the  proviso  in  an  excess  of 
caution,  in  order  that  the  proviso  might  apply  as  well  to 
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any  other  canal  of  which  the  State  might  possibly  after- 
ward become  the  owner,  in  order  the  restriction  might 
be  general  and  uniform,  but  it  could  in  no  contingency 
apply  to  a  canal  not  owned  by  the  State.  The  body  of 
the  sentence  (the  proviso  being  excluded)  prohibits  the 
appropriation  of  any  of  the  public  moneys  "in  aid"  of 
canals,  generally.  The  proviso  appended  thereto  au- 
thorizes the  appropriation  of  the  "surplus  earnings"  of 
the  Illinois  and  Michigan  canal  to  the  enlargement  and 
extension  of  that  waterway.  The  body  of  the  sentence 
is  general  in  its  terms  and  its  objects,  and  prohibits  the 
appropriation  of  any  of  the  public  moneys  in  aid  of  any 
and  all  canals.  The  proviso  qualifies  the  generality 
of  this  prohibition  by  excepting  therefrom  any  moneys 
which  have  come  into  the  treasury  of  the  State  from  the 
"surplus  earnings"  of  the  Illinois  and  Michigan  canal, 
and  by  providing  that  any  such  surplus  earnings  may  be 
devoted  by  the  General  Assembly  to  the  purposes  of  en- 
larging or  extending  that  canal.  The  rule  of  construc- 
tion in  such  instances  is  that  the  proviso  is  to  be  strictly 
construed,  and  that  it  takes  no  case  out  of  the  prohibi- 
tioQ  declared  in  the  body  of  the  sentence  other  than  the 
precise  case  that  is  included  in  the  terms  of  the  proviso. 
The  Supreme  Court  of  the  United  States,  speaking 
through  Mr.  Justice  Story,  in  the  ^ase  of  United  States 
V.  Dickson,  15  Pet.  165,  said:  "Passing  from  these  con- 
siderations to  another,  which  necessarily  brings  under 
review  the  second  point  of  objection,  we  are  led  to  the 
general  rule  of  law  which  has  always  prevailed  and  be- 
come consecrated  almost  as  a  maxim  in  the  interpreta- 
tion of  statutes,  that  where  the  enacting  clause  is  general 
in  its  language  and  objects,  and  a  proviso  is  afterwards 
introduced,  that  the  proviso  is  to  be  strictly  construed, 
and  takes  no  case  out  of  the  enacting  clause  which  does 
not  fairly  fall  within  the  terms  of  the  proviso.  In  short, 
the  proviso  carves  special  exceptions,  only,  out  of  the 
enacting  clause." 
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The  proviso  to  the  sentence  of  the  constitution  here 
under  consideration  carves  a  special  exception,  only,  out 
of  the  general  inhibition  found  in  the  body  of  the  sen- 
tence and  leaves  the  general  inhibition  in  full  force  and 
vigor,  save  only  to  the  extent  it  is  qualified  by  the  ex- 
ception of  the  proviso.  The  proviso  therefore  takes  out 
of  the  general  inhibition  that  which,  but  for  the  proviso, 
"would  have  remained  within  such  general  inhibition,  and 
leaves  within  the  general  inhibition  found  in  the  body  of 
the  sentence  all  that  is  not  specifically  taken  out  by  the 
terms  of  the  proviso,  strictly  construed  The  inhibition 
against  the  application  of  the  public  moneys  that  had 
been  or  should  be  gathered  into  the  treasury  of  the  State 
by  taxation  of  the  property  of  tax-payers  of  the  State, 
to  the  purpose  of  "aiding"  the  canal;  was  not  qualified 
by  the  proviso  or  in  any  manner  affected  thereby.  On 
the  contrary,  the  presence  of  the  proviso  demonstrates 
that  it  was  the  understanding  of  the  framers  of  the  con- 
stitution that  the  body  of  the  sentence  prohibited  the 
appropriation  of  the  public  money  in  aid  of  the  Illinois 
and  Michigan  canal,  and  that  the  proviso  was  added 
for  the  purpose  of  so  qualifying  that  prohibition  that  it 
might  be  lawful  to  use  the  "surplus  earnings"  of  that  canal 
which  should  come  into  the  treasury  in  enlarging  or  ex- 
tending it,  if  the  General  Assembly  should  ever  deem  that 
course  to  be  desirable.  Therefore  it  seems  to  us  to  be  so 
clear  as  to  be  beyond  doubt  or  debate,  that  the  proviso 
was  annexed  to  the  sentence  for  the  reason  it  was  the 
understanding  of  the  convention  that  the  word  "canals," 
employed  in  the  body  of  the  sentence,  was  intended  to 
include  the  Illinois  and  Michigan  canal,  and  that  the 
body  of  the  sentence,  in  the  absence  of  a  proviso  there- 
to, would  absolutely  inhibit  the  appropriation  of  any  of 
the  public  moneys  in  aid  of  that  canal,  and  that  as  to  the 
Illinois  and  Michigan  canal  an  exception  to  the  general 
inhibition  was  intended,  namely,  that  appropriations  of 
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the  surplus  earning's  of  the  Illinois  and  Michigan  canal 
might  be  made  for  the  purpose  of  extending  or  enlarging 
it.  Such  being  the  object  intended  to  be  secured  by  the 
addition  of  the  proviso,  it  is  unmistakable  that  it  was 
the  understanding  of  the  framers  of  the  constitution  that 
the  body  of  the  sentence  absolutely  inhibited  the  appro- 
priations of  the  public  moneys  in  aid^of  or  for  any  of  the 
purposes  of  the  Illinois  and  Michigan  canal,  and  that  the 
proviso  was  added  to  qualify,  in  a  degree,  the  generality 
of  the  language  of  the  body  of  the  sentence  and  to  limit 
the  inhibition  against  the  appropriation  of  any  money 
from  the  treasury  of  the  State  to  the  purposes  of  or  in 
aid  of  the  canal,  to  such  an  extent  as  would  leave  it 
within  the  power  of  the  legislature  to  appropriate  the 
moneys  which  had  come* into ^t he  treasury  from  the  sur- 
plus earnings  of  the  canal  to  the  extension  or  enlarge- 
ment of  that  waterway. 

The  constitutional  intent,  then,  to  be  gathered  from 
the  entire  provision  is,  that  the  power  to  sell  or  lease 
the  canal  shall  remain  with  the  people;  that  the  control 
and  management  thereof,  and  the  operation  of  the  same, 
if  that  shall  seem  wise  and  best,  should  be  possessed  by 
the  legislature,  to  which  power  of  management,  control 
and  operation  there  was  attached  an  inhibition  against 
the  application  of  the  public  moneys  which  should  be 
derived  from  taxation  of  the  property  of  the  citizens  of 
the  State  to  any  of  the  purposes  of  the  canal,  but  that 
any  moneys  which  should  be  paid  into  the  treasury  of 
the  State  as  surplus  earnings  of  the  canal  might  be  drawn 
therefrom  and  applied  to  the  extension  or  enlargement 
of  the  canal.  The  constitutional  intent  was  and  is,  that 
the  canal  shall  be  self-supporting  and  that  the  people 
of  the  State  shall  not  be  taxed  to  aid  it  in  any  way. 

In  construing  constitutional  provisions  the  true  in- 
quiry  is,  what  was  the  understanding  of  the  meaning*  of 
the  words  used  by  the  voters  who  adopted  it?  Still,  the 
practice  of  consulting  the  debates  of  the  members  of  the 
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convention  which  framed  the  constitution,  as  aiding"  to  a 
correct  determination  of  the  intent  of  the  framers  of  the 
instrument,  has  long*  been  indulged  in  by  courts  as  aid- 
ing to  a  true  understanding  of  the  meaning  of  provisions 
that  are  thought  to  be  doubtful.  The  discussion  in  the 
constitutional  convention  of  questions  connected  with 
the  constitutional  provisions  here  und«r  consideration 
supports  the  construction  we  have  given  to  it. 

Mr.  Archer,  a  member  of  the  convention,  said,  among 
other  things:  "I  am  willing  to  vote  for  the  proposition 
in  these  reports  that  this  canal  shall  not  be  leased  or 
sold  and  that  it  shall  forever  remain  the  property  of  the 
State.  Then,  if  it  appears,  in  the  course  of  a  few  years, 
that  the  canal  is  a  burden;  that  it  is  unprofitable;  that  to 
lease  or  sell  it  would  promote  and  secure  the  prosperity 
of  the  people  better  than  to  keep  it,  let  the  legislature 
submit  an  amendment  to  the  constitution  to  that  effect, 
— revoke  what  has  been  done  and  act  upon  the  policy 
subsequently  discovered  to  be  correct  and  proper.  But, 
Mr.  Chairman,  I  will  not  by  my  vote  inaugurate,  however 
remotely,  a  system  of  appropriations  for  this  canal  be- 
yond what  its  revenues  may  enable  it  to  have  appropri- 
ated to  it."    (Debates  Const.  Con.  vol.  1,  p.  374.) 

Mr.  McCoy,  another  delegate,  remarked:  "We  all  know 
that  this  canal  has  been  a  fruitless  enterprise.  We  all 
know  that  it  has  yielded  nothing  to  the  State  of  Illinois. 
We  all  know  that  there  has  been  a  large  sum  of  money 
spent  in  its  construction,  and  it  cannot  now  be  well 
claimed  by  the  friends  of  the  enterprise  that  the  people 
of  the  State  of  Illinois  are  to  be  further  taxed.  *  *  * 
But  I  have  no  objection  to  this  canal.  It  is  an  elephant  on 
our  hands.  The  gentlemen  concede  that  we  ought  not  to 
retain  the  animal  on  our  hands  much  longer  without  spe- 
•cial  favor.  I  am  decidedly  in  favor  of  its  feeding  itself 
for  a  while."    (Debates  Const.  Con.  vol.  1,  p.  886,  col.  2.) 

Mr.  Washburn,  also  a  delegate,  gave  expression  to  his 
views  as  follows:  "If  gentlemen  would  be  satisfied  with 
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a  simple  provision  that  the  legislature  should  not  sell 
or  lease  or  dispose  of  this  canal  without  the  consent  of 
the  people,  they  could  get  it.  We  have  no  objection  to 
that;  we  are  willing  to  accede  to  that  much,  but  that 
will  not  be  accepted.  That  is  not  what  is  wanted.  I  be- 
lieve members  have  gone  so  far  as  to  say  that  would 
be  no  boon  if  they  are  prohibited  from  making  appropri- 
ations for  the  canal.  The  appropriations  are  what  they 
want,  what  they  expect  and  what  we  do  not  want  you 
to  have.  We  are  willing  for  you  to  have  your  canal.  We 
are  willing  you  should  keep  all  you  have;  we  are  willing 
you  should  run  your  canal  and  make  all  you  can  out  of 
it, — have  all  the  benefits  and  proceeds  of  it, — giving  you 
the  advantage  of  17,000,000  over  the  people  of  the  State; 
but  do  not  ask  us  to  tie  the  incubus  of  that  canal  on  the 
people  of  the  State  for  all  time  to  come,  so  that  you  may 
have  lever  power  wherewith  to  obtain  future  appropria- 
tions out  of  the  legislature."  (Debates  Const.  Con.  vol.  1, 
p.  431,  col.  3.) 

Mr.  Pillsbury,  a  member  of  the  convention,  manifestly 
understood  that  the  inhibition  prevented  the  appropria- 
tion of  the  public  moneys  to  keep  the  canal  in  repair. 
He  desired  that  the  propositions  contained  in  the  second 
sentence  of  the  constitutional  provision  should  be  so 
divided  that  the  members  might  vote  separately  upon 
the  question  of  inhibiting  appropriations  to  "railroads" 
and  the  question  of  making  appropriations  in  aid  of 
"canals,"  and  moved  for  a  division  of  the  proposition  ac- 
cordingly, and  in  support  of  his  motion  said:  "Voting  to 
aid  railroads  is  a  very  different  thing  from  voting  appro- 
priations to  the  canal  which  we  already  have.  I  do  not 
wish  to  prevent  the  legislature  from  protecting  the  prop- 
erty they  already  own,  in  case  the  interest  of  the  people 
demands  an  appropriation  to  keep  the  canal  in  repair. 
I  desire  to  vote  upon  the  question  freed  from  the  connec- 
tion with  railroads."  (Debates  Const.  Con.  vol.  1,  p.  486, 
col.  2.) 
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Mr.  Hayes  also  desired  a  similar  division  of  the  ques- 
tion, and  in  support  thereof  said:  "Mr.  President,  I  de- 
sire to  divide  the  second  branch  so  as  to  have  a  separate 
vote  upon  the  proposition  that  the  State  shall  make 
no  appropriations  to  protect  her  property  in  the  canal. 
I  desire  to  have  a  separate  vote  upon  that  proposition." 
(Debates  Const.  Con.  vol.  1,  p.  485,  col.  1.) 

Mr.  Benjamin  voted  ag'ainst  the  adoption  of  the  con- 
stitutional provision  we  are  considering,  and  in  explana- 
tion of  his  vote  said:  "Mr.  President,  I  desire  to  explain 
my  vote.  I  am  in  favor  of  the  proposition  that  the  Gen- 
eral Assembly  shall  not  make  appropriations  from  the 
treasury  in  aid  of  railroads,  but  I  am  opposed  to  any 
prohibition  by  which  the  General  Assembly  would  be 
precluded  from  making  appropriations  from  the  treas- 
ury for  the  repair  and  preservation  of  the  property  of 
the  State, — the  Illinois  and  Michif^^an  canal.  I  therefore 
vote  no."    (Debates  Const.  Con.  vol.  1,  p.  486,  col.  3.) 

Mr.  Merriam,  another  member  of  the  convention,  in 
explanation  of  the  vote  cast  by  him  ag^ainst  the  adoption 
of  the  provision,  among  other  things  said:  "While  I  will 
very  cheerfully  vote  in  favor  of  the  proposition  to  pre- 
vent the  State  from  appropriating  money  for  railroad 
purposes  in  any  shape,  I  am  opposed  to  the  other  part  of 
the  proposition,  and  therefore  vote  no."  (Debates  Const. 
Con.  vol.  1,  p.  486,  col.  3.) 

Mr.  Wagner,  also  a  delegate,  voted  against  the  prop- 
osition, and  when  doing  so  said:  "I  vote  no,  for  the  rea- 
son that  I  believe  that  the  proposition  robs  the  State  of 
its  ability  to  take  care  of  itself  and  protect  the  canal." 
(Debates  Const.  Con.  vol.  1,  p.  486,  col.  3.) 

A  contrary  view  of  the  meaning  and  effect  of  the 
constitutional  provision  was  expressed  but  by  one  mem- 
ber of  the  convention,  so  far  as  we  are  advised,  viz.,  Mr. 
Browning.  That  gentleman,  in  response  to  the  state- 
ment of  Mr.  Benjamin  that  he  was  opposed  to  prohibit- 
ing" the  General  Assembly  from  making  appropriations 
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of  public  moneys  for  the  repair  and  preservation  of  the 
Illinois  and  Michigan  canal  and  for  that  reason  voted 
agfainst  the  provision,  expressed  the  opinion  that  the 
provision  did  "not  touch  the  power  of  the  General  As- 
sembly to  keep  the  canal  in  repair."  (Debates  Const. 
Con.  vol.  1,  p.  486,  col.  3.) 

It  is  therefore  seen  that  the  meaning  we  have  given 
to  the  constitutional  provision  is  the  same  as  that  given 
it  by  all  but  one  of  the  members  of  the  constitutional 
convention  who,  so  far  as  we  are  advised,  gave  expres- 
sion to  their  views  in  the  debate. 

Though  it  does  not  aid  to  the  determination  of  the 
question  of  the  power  of  the  legislature  to  make  the  ap- 
propriation in  question,  it  is  not  inappropriate  to  remark 
that  the  fears  entertained  by  members  of  the  constitu- 
tional convention  that  more  modern  and  more  speedy 
means  of  transporting  passengers  and  commodities  would 
soon  supplant  the  canal  and  divert  traffic  from  it,  and 
the  canal  would  become  practically  of  no  use  as  a  water- 
way or  highway  of  traffic  and  commerce  and  would  cease 
to  produce  an  income  sufficient  to  pay  the  expenses  con- 
nected with  its  management,  and  would,  unless  restrained 
by  the  constitution,  become  a  regular  applicant  at  the 
door  of  the  State  treasury  for  appropriations  of  money  of 
the  tax-payers  of  the  State,  have  been  verified.  In  1876 
the  tolls  received  for  the  use  of  the  canal  aggregated 
$113,293,  but  since  that  year  there  has  been  a  marked 
and  substantially  gradual  decrease  in  such  receipts.  In 
1900  so  little  demand  was  there  for  the  canal  as  a  high- 
way or  waterway  for  transportation  of  persons  or  prop- 
erty that  but  $13,867  were  paid  as  tolls.  In  1901  the  use 
of  the  canal  for  the  purpose  of  trade  or  commerce  was 
so  little  availed  of  that  but  $8120  were  collected  from 
tolls.  The  gross  receipts  were  much  larger  in  all  the 
years  than  the  sums  stated,  but  the  excess  arose  from 
sales  of  ice  privileges  and  sales  of  water  power.  But  in 
addition  to  all  receipts,  of  every  character,  during  these 
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years,  heavy  appropriations  from  the  treasury  of  the 
State,  amounting  to  soiiiething  more  than  one-half  a  mil- 
lion dollars,  have  been  asked  and  obtained  from  the  pub- 
lic treasury  to  meet  the  deficiencies  arising  from  the 
management  and  operation  of  the  canal.  The  canal  has 
practically  fallen  into  disuse  for  any  of  the  purposes 
of  transportation  of  either  persons  or  property,  and  has 
been  perverted  to  mere  commercial  purposes  of  supply- 
ing water  power  to  those  along  its  banks  and  selling 
privileges  to  cut  ice  from  its  pools.  It  is  no  longer  a 
highway  of  commerce. 

It  is  argued  by  counsel  for  appellees  in  support  of 
the  contention  that  the  constitutional  provision,  under 
the  proper  construction  thereof,  does  not  deny  to  the 
General  Assembly  power  to  appropriate  public  moneys 
to  defray  the  expenses  of  operating  and  maintaining  the 
canal,  that  the  first  sentence  of  the  constitutional  pro- 
vision* is  particular  and  specific  and  relates  to  but  one 
canal, — the  Illinois  and  Michigan  canal;  that  it  deprived 
the  legislature  of  power  to  sell  or  lease  the  canal  until 
authorized  by  a  vote  of  the  electors  of  the  State;  that 
this  limitation  on  the  power  of  the  legislature  to  sell  or 
lease  the  canal  demonstrated  that  the  members  of  the 
constitutional  convention  were  impressed  with  the  im- 
portance of  the  canal  to  the  people  as  a  means  of  trans- 
portation of  their  commodities  and  as  having  a  tendency 
to  check  unjust  and  excessive  charges  by  railroads,  and 
that  it  is  manifest  that  it  was  the  constitutional  intent 
that  the  legislature  should  keep  the  canal  in  usable  con- 
dition and  operate  it,  even  if  it  should  become  necessary 
to  appropriate  moneys  gathered  into  the  treasury  by 
taxation  of  the  property  of  citizens  of  the  State  gen- 
erally, and  that  the  inhibition  contained  in  the  second 
sentence  i^  general,  only,  and  does  not  specially  inhibit 
appropriations  of  the  public  moneys  to  repair  or  main- 
tain the  Illinois  and  Michigan  canal,  and  hence  that 
tliat  which  is  specific  and  particular  in  the  first  sentence 
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should  control  over  that  which  is  general  in  the  second 
sentence.  This  argument  is  faulty  in  its  premise  and 
hence  erroneous  in  its  conclusion.  The  restriction  in  the 
first  sentence  against  the  sale  or  lease  of  the  canal  by 
the  General  Assembly  does  not  in  express  words  or  by 
fair  implication  imjiose  it  upon  the  legislature,  as  a  con- 
stitutional duty,  to  operate  the  canal,  either  while  it 
could  be  made  to  pay  or  in  the  event  it  failed  to  earn 
enough  to  pay  exi)enses.  The  restriction  imposed  no 
duty  on  the  legislature,  but  left  the  law-making  body 
free  to  deal  with  the  canal  as  its  wisdom  and  judgment 
should  dictate,  save  that  the  canal  could  not  be  sold  or 
leased.  This  restriction  alone  considered,  the  legislature 
had  power  to  operate  the  canal  even  at  the  expense  of  the 
general  tax-payers,  or  to  abandon  the  operation  thereof 
and  let  the  canal  remain  idle  and  unused.  No  constitu- 
tional duty  to  operate  the  canal  being  declared  by  the 
first  sentence,  the  general  inhibition  found  in  the  second 
sentence  against  appropriations  in  aid  of  the  canal  is  not 
in  conflict  with  the  first  sentence. 

The  suggestion  is  made  that  this  supposed  conflict 
between  the  first  sentence  and  the  body  of  the  second 
sentence  may  be  reconciled  by  regarding  the  inhibition 
against  lending  the  credit  of  the  State  or  making  appro- 
priations of  the  public  moneys  in  aid  of  railroads  or  ca- 
nals as  intended  only  to  inhibit  loaning  the  credit  of  the 
State  or  appropriating  the  public  money  to  aid  in  building 
and  constructing  railways  or  canals,  and  as  not  intended 
to  include  and  prohibit  appropriations  of  the  public  mon- 
eys to  meet  and  discharge  indebtedness  occasioned  in 
the  course  of  the  operation  of  the  Illinois  and  Michigan 
canal;  that  it  was  only  constructive  work,  building  rail- 
roads or  digging  canals, — not  the  expenses  of  operation, 
— that  was  inhibited  by  the  general  language  of  the  sec- 
ond sentence.  In  support  of  the  suggestion  it  is  pointed 
out  that  the  proviso  relates  only  to  construction  work, — 
that  is,  the  enlargement  or  extension  of  the  canal, — and 
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only  qualifies  that  which  was  inhibited  by  the  body  of 
the  sentence,  namely,  aiding  in  constructive  work.  If 
such  a  construction  could  be  given  the  sentence,  the  in- 
hibition would  be  so  restricted  that  there  would  be  no 
prohibition  against  loaning  the  credit  of  the  State  or 
appropriating  money  from  its  treasury  to  aid  any  of  the 
purposes  of  any  railroad  or  canal,  other  than  the  work 
of  building  or  constructing  such  railroad  or  canal.  If 
that  view  is  correct,  the  General  Assembly  may  open 
the  treasury  of  the  State  and  draw  therefrom  the  public 
money  and  apply  it  to  the  indebtedness  of  any  railroad 
or  canal,  other  than  indebtedness  incurred  for  what  is 
called  constructive  work.  This  would  be,  in  substance, 
to  embark  again  on  the  policy  of  fostering  and  support- 
ing internal  improvements  by  applying  the  moneys  of 
the  tax-payers  to  the  discharge  of  the  indebtedness  of 
railroads  and  canals, — a  conclusion  which  is  so  incon- 
sistent with  the  manifest  intent  of  the  framers  of  the  con- 
stitution as  to  be  entirely  beyond  serious  consideration. 

The  appellees  further  insist,  to  quote  from  their  brief, 
that  "in  construing  a  constitutional  provision  an  impor- 
tant rule  to  be  observed, — one  often  of  a  controlling 
character, — is,  that  a  contemporaneous  exposition  by 
the  legislative  as  well  as  of  the  executive  branch  of 
the  State  government  is  entitled  to  great  weight  in  as- 
certaining the  meaning  of  such  provision  concerning  the 
construction  of  which  different  minds  might  not  agree." 

It  appears  from  the  record  that  the  tolls  received  for 
the  use  of  the  canal  during  the  years  after  the  adoption 
of  the  constitution  of  1870  until  the  year  1877  exceeded 
the  gross  expenses  connected  with  its  management.  In 
the  year  1877  there  was  a  deficiency  of  about  1^14,000,  but 
no  application  was  made  to  the  legislature  for  an  appro- 
priation by  reason  thereof.  In  1878  the  tolls  exceeded 
the  gross  expenses  in  the  sum  of  about  ?2000,  but  in  1879 
the  gross  expenses  exceeded  the  tolls  in  the  sum  of  some- 
thing more  than  $8000.     Since  1879  the  income  of  the 
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canal^as  a  highway  or  waterway  of  trade  and  commerce 
has  dwindled  away,  until  in  1901  the  total  tolls  received 
amounted  to  but  ^120,  the  expenses  for  said  year  1901 
being  *111,002.  In  1879  the  legislature  adopted  an  act 
appropriating  the  sum  of  $30,000  to  be  applied  to  the  pur- 
pose of  making  necessary  repairs  and  put  and  keep  the 
canal  in  a  navigable  condition,  to  be  used  only  after 
all  the  surplus  earnings  of  the  canal  had  been  applied 
to  such  purposes.  In  1883,  in  1891,  in  1897,  in  1899  and 
in  1901  like  enactments  were  adopted  making  appropri- 
ations in  aid  of  the  canal,  and  also  in  1903,  when  the 
act  here  involved  was  adopted.  The  sum  total  of  these 
appropriations  exceeds  one-half  million  of  dollars  in 
addition  to  the  sums  specifically  appropriated  to  con- 
struct the  dams  at  Copperas  Creek  and  Henry.  The  an- 
swer of  appellees  avers  that  the  sums  appropriated  in 
1879  and  1883,  together  amounting  to  J70,000,  were  not 
used  on  the  canal,  and  that  only  a  portion  of  the  later 
appropriations  were  so  used.  To  what  purpose  these 
moneys  not  used  on  the  canal  were  applied  is  not  dis- 
closed, save  that  it  is  to  be  inferred  such  moneys  were 
expended  in  and  about  the  dams  at  Copperas  Creek  and 
at  Henry,  and  therefore  for  the  benefit  of  the  canal.  The 
additional  sum  of  $76,452  was  appropriated  out  of  the 
public  moneys  to  aid  in  building  those  locks  and  dams, 
and  the  earnings  of  the  canal  to  an  amount  not  disclosed 
were  also  devoted  to  the  same  purpose  under  enactments 
of  the  General  Assembly.  These  various  enactments  were 
approved  by  the  chief  executive  of  the  State  at  the  time 
of  their  adoption,  respectively.  The  earlier  of  these  acts 
was  not  passed  until  nine  years  after  the  adoption  of  the 
constitution,  in  1870.  Contemporaneous  and  continuous 
action  of  the  General  Assembly,  sanctioned  by  the  ap- 
proval of  the  Governor,  would  be  entitled  to  much  weight. 
{Bunn  V.  People,  45  111.  397.)  The  literal  meaning  of  "con- 
temporaneous" is  "living  or  existing  at  the  time,"  (8  Cyc. 
1145.)    While  the  principle  of  construction  could  not  be 
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fairly  held  to  require  perfect  or  literal  coincidence  in 
point  of  time,  the  lapse  of  time, — of  years, — weakens*the 
force  of  the  influence  of  the  enactment  as  a  practical  and 
contemporaneous  construction  of  the  provision.  Out  of 
that  deference  which  is  always  due  from  the  judicial  to 
the  executive  and  legfislative  departments  of  the  State, 
these  various  enactments  making  appropriations  in  aid 
of  the  Illinois  and  Michigan  canal  present  themselves  as 
worthy  of  our  consideration  as  practical  expositions  of 
the  meaning  accorded  to  this  provision  of  the  constitu- 
tion by  the  different  executives,  and  legislatures  by  whom 
the  acts  were,  respectively,  adopted. 

We  are  referred,  however,  to  an  act  of  the  General 
Assembly  which  was  adopted  on  the  27th  day  of  March, 
1874,  and  approved  by  the  then  chief  executive  of  the 
State.  This  enactment  was  passed  five  years  earlier  than 
the  act  of  1879,  which  was  the  first  of  the  acts  relied  on 
by  the  appellees  as  a  practical  contemporaneous  con- 
struction of  the  constitutional' provision.  The  act  of  1874 
was  passed  within  four  years  after  the  adoption  of  the 
constitution,  while  nine  years  elapsed  before  the  passage 
and  approval  of  the  act  of  1879.  The  enactment  of  1874 
constitutes  chapter  19  of  our  Revised  Statutes.  It  pro- 
vides that  the  canal  commissioners  shall  continue  to 
consist,  as  before,  of  three  discreet  and  skillful  persons 
to  be  appointed  by  the  Governor,  by  and  with  the  con- 
sent of  the  Senate.  Section  9  of  the  act  prescribes  the 
duties  of  the  commissioners.  The  second  subdivision  of 
the  section  is  as  follows: 

''Second — To  cause  the  said  canal,  locks  and  dams  and 
appurtenances  to  be  kept  in  good  and  suflBcient  repair 
and  condition  for  use,  and  whenever  it  shall  be  necessary 
for  that  purpose,  they  may,  by  themselves  or  their  agents, 
enter  upon  and  use,  overflow  or  damage  any  contiguous 
lands,  and  procure  and  appropriate  all  such  material  as 
in  their  judgment  may  be  necessary  or  proper  to  be  used 
in  making  such  repair,  build  or  construct  any  dam,  lock, 
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or  other  improvement,  and  may  take  proceedings  in  their 
official  name  to  ascertain  the  compensation  therefor,  in 
the  manner  at  the  time  provided  by  law  for  the  exercise 
of  the  right  of  eminent  domain:  Provided^  that  the  dam- 
ages, cost  of  materials  and  improvements  shall  in  all 
cases  be  paid  out  of  the  net  proceeds  derived  from  tolls." 

It  will  be  noted  that  it  was  deemed  important  to  ap- 
pend a  proviso  to  the  body  of  this  subdivision  of  the  sec- 
tion specifically  declaring  that  the  cost  of  material  used 
and  of  improvements  authorized  to  be. made,  and  the  dam- 
ages which  might  be  incurred  if  necessary  to  keep  the 
canal  in  good  and  sufficient  repair  and  condition  for  use, 
should  "in  all  cases"  be  paid  out  of  the  net  proceeds 
derived  from  the  tolls.  This  proviso  indicates  that  the 
legislature  of  1874  understood  the  inhibition  of  the  con- 
stitutional provision  against  making  appropriations  of 
the  public  moneys  in  aid  of  the  canal  as  we  have  con- 
strued it,  and  that  they  attached  the  proviso  as  a  limi- 
tation upon  the  power  of  the  commissioners  to  make  the 
rex>airs  and  improvements  and  exercise  the  power  of  emi- 
nent domain  and  do  the  things  specified  in  the  body  of 
the  subdivision  of  the  section,  by  restricting  them  in  the 
exercise  of  such  powers  to  the  extent  that  the  obligations 
thereby  incurred  could  be  paid  out  of  the  net  proceeds 
of  the  tolls.  This  legislative  interpretation  of  the  con- 
stitutional provision  was  more  nearly  contemporaneous 
with  the  constitution  in  point  of  time  than  the  earliest 
of  the  enactments  relied  upon  by  the  appellees  as  legis- 
lative construction  of  the  constitutional  provision. 

A  still  earlier  enactment,  approved  April  22,  1871,  at 
the  first  session  of  the  General  Assembly  after  the  adop- 
tion of  the  constitution  of  1870,  indicates  that  it  was  the 
legislative  understanding  that  the  public  moneys  of  the 
State  were  not  to  be  appropriated  in  aid  of  the  canal.  The 
act  is  found  on  page  215  of  the  Session  Laws  of  1871-72. 
The  preamble  recites:  "Whereas,  the  Illinois  and  Michi- 
gan canal,  and  all  remaining  canal  property,  have  re- 
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verted  or  are  about  to  revert  to  the  State,  and  it  devolves 
upon  the  General  Assembly  to  take  the  necessary  steps 
to  insure  judicious  and  economical  management  of  the 
same;  therefore,"  etc.  The  first  section  provides  that 
it  shall  be  the  duty  of  the  canal  commissioners  of  the 
State  to  examine  and  audit  the  accounts  of  their  pre- 
decessors, the  retiring-  board  of  trustees  of  the  canal. 
The  second  section  empowers  the  commissioners  to  take 
charge  of  and  exercise  full  control  over  the  Illinois  and 
Michigan  canal,  and  to  receive  all  moneys  in  the  hands 
of  the  board  of  trustees  belonging  to  the  canal  fund  and 
to  pay  the  same  into  the  State  treasury,  and  to  receive 
all  books,  office  buildings  and  other  property  in  the  pos- 
session of  the  trustees,  and  directs  the  board  of  trustees 
to  comply  with  the  provisions  of  the  act  and  account  for 
and  pay  over  to  the  commissioners  all  such  moneys  and 
deliver  all  such  property  promptly  on  the  passage  of  the 
act.  To  the  body  of  the  second  section  were  appended 
two  provisos,  as  follows:  ''Provided,  that  any  claim  for 
which  the  State  trustee  is  now  liable  may  be  prosecuted 
against  the  said  commissioners,  and  shall  be  paid  by 
them  out  of  the  resources  of  the  canal:  Provided,  that  all 
moneys  received  for  rents  and  tolls,  not  necessary  for 
the  expenses  of  the  canat  and  for  keeping  the  same  in 
repair,  shall  be  paid  quarterly  into  the  State  treasury, 
and  that  the  rate  of  tolls  shall  not  be  increased  without 
the  consent  of  the  General  Assembly."  The  first  of  the 
provisos  disclaims  any  liability  on  the  part  of  the  State 
to  pay  any  claim  for  which  the  board  of  canal  trustees 
may  be  liable  to  answer  for,  and  directs  that  all  such 
claims  shall  be  paid  out  of  the  resources  of  the  canal. 
The  second  proviso  is  in  accord  with  the  view  that  the 
expenses  of  the  canal  and  of  keeping  the  same  in  repair 
-were  to  be  paid  out  of  moneys  received  from  rents  and 
tolls  for  the  use  of  the  canal. 

In  view  of  the  earlier  legislation  with  reference  to  the 
canal  since  the  adoption  of  the  constitution,  the  enact- 
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ments  of  1879  and  succeeding  years,  making  appropria- 
tions out  of  the  public  moneys  in  aid  of  the  Illinois  and 
Michigan  canal,  are  shorn  of  much  of  the  inJB.uence  which 
otherwise  might  be  accorded  to  them  as  aids  to  the  true 
interpretation  of  the  constitutional  provision  under  con- 
siders^tion.  It  is  a  primary  rule  that  the  meaning  of  a 
constitutional  provision  is  to  be  ascertained  from  the 
language  employed  therein,  and  that  it  is  only  when 
ambiguity  is  found  and  the  meaning  is  doubtful  that  the 
extrinsic  aid  of  practical  construction  given  by  other 
departments  of  the  State  is  to  be  resorted  to.  (6  Am.  & 
Eng.  Ency.  of  Law,— 2d  ed. — p.  932,  and  authorities  cited 
in  note  5.)  In  the  case  of  Plioebe  v.  Jay,  Breese,  268, 
speaking  with  reference  to  repeated  enactments  of  the 
legislature  as  aids  to  the  construction  of  constitutional 
provisions,  it  was  said:  "If  they  have  no  power  to  pass  an 
act,  any  number  of  repetitions  of  unconstitutional  acts, 
or  acts  beyond  the  pale  of  their  authority,  can  never 
make  the  original  act  valid." 

We  are  of  the  opinion  that  the  true  meaning  of  the 
constitutional  provision  with  reference  to  the  canal  is, 
that  the  legislature  should  have  power  to  operate  it  to 
the  extent,  an^  to  the  extent  only,  that  the  income  of 
the  canal  would  defray  the  expenses  of  operation,  main- 
tenance and  preservation,  and  that  no  moneys  shall  be 
appropriated  from  the  treasury  of  the  State  in  aid  of  the 
operation,  maintenance  or  preservation  thereof,  and  that 
if  the  earnings  of  the  canal  produced  a  surplus,  appro- 
priations of  such  surplus  might  be  made  to  aid  in  the 
enlargement  or  extension  of  the  canal,  should  the  legis- 
lature deem  it  wise  to  so  appropriate  such  surplus. 

It  is  further  urged  that  the  State  of  Illinois  procured 
the  funds  wherewith  to  construct  the  Illinois  and  Michi- 
gan canal  from  the  sales  of  lands  granted  to  the  State 
by  the  United  States  for  the  sole  and  only  purpose  of 
providing,  a  fund  to  be  applied  by  the  State  to  the  con- 
struction of  a  canal,. and  that  the  act  of  Congress  grant- 
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ing^  said  lands  to  the  State  for  the  purpose  aforesaid, 
contained  the  following  proviso:  ''Provided^  that  said 
canal,  when  completed,  shall  be  and  forever  remain  a 
public  highway  for  the  use  of  the  government  of  the 
United  States,  free  from  any  toll  or  other  charge  for  any 
property  of  the  United  States,  or  persons  in  their  ser- 
vice, passing  through  the  same:  Provided,  that  such  ca- 
nal shall  be  commenced  within  five  years  and  completed 
within  twenty  years,  or  the  State  shall  be  bound  to  pay 
to  the  United  States  the  amount  of  land  previously  sold, 
and  that  the  title  to  the  purchasers  under  the  State  shall 
be  valid."  It  is  further  insisted  that  the  said  act  of  Con- 
gress was  adopted  by  Congress  and  accepted  by  the  State 
of  Illinois  long  prior  to  the  adoption  of  the  constitution 
of  1870,  and  that  it  then  constituted  a  contract  between 
the  State  of  Illinois  and  the  United  States  obligating  the 
State  to  forever  keep  and  maintain  the  canal  as  a  public 
highway  or  waterway  for  the  use  of  the  government  of  the 
United  States,  free  from  any  tolls  or  other  charges,  for 
any  person  in  the  service  of  the  United  States  or  for  any 
property  of  the  United  States  passing  through  the  same. 
Upon  thisjnsistence  it  is  urged  that  if  the  provision  of 
the  constitution  of  the  State  here  under  consideration  is 
construed  to  mean  that  no  appropriation  of  the  public 
moneys  belonging  to  the  State  shall  be  made  and  ap- 
plied to  the  purpose  of  keeping  the  canal  in  proper  con- 
dition for  use  as  a  public  highway  or  waterway,  free  to  be 
used  by  the  Federal  government  without  charge  or  toll, 
the  provisions  of  the  State  constitution,  so  construed, 
would  impair  the  obligation  of  the  contract  between  the 
State  and  tbe  general  government,  and  would  be  void,  as 
in  contravention  of  section  10  of  article  1  of  the  constitu- 
tion of  the  United  States,  which  declares  that  no  State 
shall  enact  a  law  impairing  the  obligation  of  a  contract. 
The  question  whether  the  cession  of  Congress,  and  the 
acceptance  thereof  by  the  State,  constitute  a  contract 
on  the  part  of  the  State  to  forever  keep  and  maintain 
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the  canal  in  such  condition  that  the  general  government 
may  use  it  as  a  public  highway  does  not  arise  for  deter- 
mination. If  such  a  contract  arose  out  of  the  grant  of 
the  land  and  the  acceptance  thereof,  the  complaint  that 
the  provision  of  the  State  constitution  here  under  con- 
sideration, if  construed  to  deny  to  the  legislature  power 
to  appropriate  any  sums  whatever  from  the  public  treas- 
ury for  the  purpose  of  repairing  or  maintaining  the  canal 
in  usable  condition  as  a  public  highway  would  impair 
the  obligation  of  that  contract,  cannot  be  urged  by  the 
appellees,  who  appear  in  the  suit  only  in  their  capacity 
as  officers,  which  positions  they  hold  under  and  by  the 
authority  of  the  constitution  of  the  State  of  Illinois  and 
the  statutes  made  in  pursuance  thereof.  The  rights  of 
these  appellees  are  not  affected  by  any  alleged  impair- 
ment of  the  alleged  or  supposed  contract  between  the 
Federal  government  and  the  State  of  Illinois.  The  only 
person  who  may  complain  that  a  law  impairs  the  obli- 
gation of  a  contract  is  one  who  has  an  ipterest  in  the 
enforcement  of  the  obligation  of  the  contract  said  to  be 
impaired.  {Templeton  v.  Home,  82  111.  491;  15  Am.  &  Eng. 
Ency.  of  Law,— 2d  ed.— 1059.)  If  it  shall  be  found  that 
the  grant  of  the  lands  and  the  acceptance  thereof  con- 
stitute a  contract,  and  a  question  of  the  enforcement  of 
the  contract  shall  arise,  the  United  States  and  the  State 
of  Illinois,  in  the  exercise  of  the  sovereign  power  which 
they  respectively  possess,  it  may  be  confidently  asserted, 
will  adjust  their  respective  rights  and  obligations  ami- 
cably, honorably  and  justly.  No  obligation  will  be  im- 
paired or  repudiated.  The  appellees  are  but  servants  of 
the  State,  charged,  temporarily,  with  the  performance  of 
duties  in  and  about  certain  public  affairs  of  the  State 
which  the  State  has  entrusted  to  them  to  be  performed, 
and  in  that  capacity  they  appear  in  this  proceeding. 
They  do  not  represent  the  United  States,  and  have  no 
power  to  submit  for  decision  the  question  whether  con- 
tract obligations  accrued  by  reason  of  the  cession  and 
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acceptance  of  the  lands,  much  less  to  insist  that,  notwith- 
standing- the  changed  conditions  which  have,  it  seems, 
rendered  the  canal  wholly  unnecessary,  if  not  entirely 
useless,  as  a  highway  to  the  United  States,  the  alleged 
contract  can  only  be  discharged  by  the  specific  perform- 
ance thereof. 

The  circuit  court  fell  into  error  in  dismissing  the  bill. 
The  relief  prayed  for  should  have  been  granted. 

The  decree  of  the  circuit  court  is  therefore  reversed 
and  the  cause  will  be  remanded  to  that  court,  with  direc- 
tions to  enter  a  decree  perpetually  enjoining  the  appel- 
lees, according  to  the  prayer  of  the  bill. 

Reversed  and  remanded,  tuith  directions. 

Hand,  C.  J.,  and  Wilkin,  J.,  dissenting:     ^ 
The  question  presented  here  for  determination  is  one 
of  legislative  power,  and  the  argument  that  the  opera- 
tion of  the  Illinois  and  Michigan  canal  has  ceased  to  be 
profitable  and  therefore  it  should  be  abandoned  is  beside 
the  case.     Such  arg^ument,  if  presented  to  the  considera- 
tion of  the  legislature,  if  founded  on  fact,  might  be  wor- 
thy of  its  consideration,  but  when  urged  here  as  a  reason 
for  holding  the  statute  unconstitutional  is  without  force. 
If,  however,  it  is  to  be  given  force,  the  facts  should  not 
be  lost  sight  of  that  the  canal  thus  far  has  not  been  a 
burden  to  the  State,  and  the  evidence  in  this  record  does 
not  show  it  ever  will  be  burdensome  to  the  State.     The 
original  cost  of  the  canal,  which  was  approximately  $5,- 
000,000,  was  paid  for  from  the  sale  of  lands  donated  to 
the  State  by  the  general  government  for  canal  purposes, 
with  the  express  understanding  that  the  canal  should  be 
forever  maintained  by  the  State.     From  the  time  of  its 
construction  to  the  time  of  the  filing  of  this  bill  the  canal 
had  earned  more  than  $6,500,000,  and  there  now  remains 
in  the  State  treasury,  after  paying  all  its  expenses  and 
after  refunding  to  the  State  all  moneys  appropriated  for 
its  use,  the  sum  of  $338,695.76. 
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At  the  time  the  constitution  of  1870  was  adopted  the 
canal  was  the  most  valuable  piece  of  property  owned  by 
the  State,  and  the  framers  of  the  constitution,  to  guard 
against  its  sacrifice,  inserted  a  provision  in  the  consti- 
tution, which  was  subsequently  ratified  by  the  people, 
that  it  should  never  be  sold  or  leased  unless  the  specific 
proposition  for  the  sale  or  lease  thereof  should  first  have 
been  submitted  to  a  vote  of  the  people  of  the  State  at  a 
general  election  and  approved  by  a  majority  of  all  the 
votes  polled  at  such  election.  The  adoption  of  that  pro- 
vision showed  that  it  was  the  fixed  intention  of  the  peo- 
ple that  they  should  not  be  deprived  of  said  canal  without 
their  consent,  and  to  effectuate  such  intention  they  took 
from  the  legislature  the  power  to  transfer  the  canal  to 
any  person  or  corporation,  even  for  a  temporary  period. 
The  constitution,  it  must  be  remembered,  is  a  limitation 
upon  and  not  a  grant  of  power,  and  the  people  having 
provided  that  the  canal  shall  not  be  sold  or  leased  but 
shall  remain  the  property  of  the  State  until  they  have 
consented  that  it  might  be  disposed  of  by  sale  or  lease, 
it  would  seem  clear  the  legislature,  as  their  representa- 
tive, has  the  right  to  provide  for  the  preservation  of  the 
canal  by  the  appropriation  of  funds  from  the  State  treas- 
ury so  long  as  it  belongs  to  the  State,  the  same  as  it  has 
for  other  property  of  the  State,  such  as  the  State  House, 
insane  asylums,  penitentiaries,  etc.,  unless  such  power 
has  been  taken  away  by  the  constitution,  either  in  ex- 
press terms  or  by  necessary  implication.  It  having  been 
provided  the  canal  cannot  be  sold  or  leased  except  upon 
the  vote  of  the  people,  the  implication  would  be  that  it 
should  be  maintained  and  operated  until  it  was  sold  or 
leased,  and  not  that  it  should  be  allowed  to  fill  up  and 
fall  into  decay, — and  the  power  to  appropriate  funds 
from  the  State  treasury  for  such  purpose  would  neces- 
sarily follow.  The  implications  arising,  therefore,  are 
all  in  favor  of  the  power  to  appropriate  money  for  the 
operation  and  maintenance  of  the  canal,  rather  than 
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against  it.  This  beings  true,  we  must  therefore  search  the 
constitution  and  be  able  to  point  out  the  clause  therein 
which  prevents  the  leg'islature  from  appropriating"  funds 
from  the  State  treasury  with  which  to  operate  and  main- 
tain said  canal,  and  if  such  prohibition  cannot  be  pointed 
out,  the  power  exists,  as  the  power  is  vested  in  the  leg- 
islature unless  it  has  been  taken  away. 

It  is  contended  such  limitation  or  inhibition  is  found 
in  the  following  paragraph  of  the  constitution:  "The 
General  Assembly  shall  never  loan  the  credit  of  the 
State,  or  make  appropriations  from  the  treasury  there- 
of, in  aid  of  railroads  or  canals:  Provided,  that  any  sur- 
plus earnings  of  any  canal  may  be  appropriated  for  its 
enlargement  or  extension."  We  do  not  think  the  con- 
tention correct.  It  is  a  well  known  fact  that  prior  to 
the  year  1870  municipal  aid  had  been  voted  to  assist  in 
railroad  construction  in  many  municipalities  throughout 
the  State  in  a  most  wild  and  extravagant  manner;  that 
the  members  who  sat  in  the  constitutional  convention, 
held  that  year,  had  not  forgotten  the  schemes  for  a  sys- 
tem of  internal  improvements  which  in  the  early  history 

« 

of  the  State  had  threatened  to  bankrupt  the  State,  and 
that  new  schemes  for  the  construction  of  canals  to  fur- 
nish drainage  to  the  city  of  Chicago,  for  the  reclaiming 
of  the  swamp  and  overflowed  lands  of  the  State,  and  to 
furnish  a  waterway  connecting  the  great  lakes  and  the 
gulf,  through  the  Illinois  and  Mississippi  rivers,  were 
again  rife,  and  anyone  who  will  take  the  time  to  read 
what  was  said  at  the  time  thie  provision  under  consid- 
eration was  before  the  constitutional  convention  will 
conclude  at  once  that  the  words  "the  General  Assembly 
shall  never  loan  the  credit  of  the  State,  or  make  appro- 
priations from  the  treasury  thereof,  in  aid  of  railroads  or 
canals,"  were  incorporated  into  the  constitution  to  pre- 
vent the  legislature  from  lending  the  credit  of  the  State 
to  or  making  appropriations  from  the  State  treasury  in 
aid  of  railroads  and  canals  which  were  not  then  built, 
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and  which,  when  constructed,  were  to  be  owned  and  con- 
trolled by  private  persons  or  corporations, — at  least  by 
parties  other  than  the  State, — and  that  said  provision 
does  not  apply  to  the  Illinois  and  Michigan  canal. 

This  much  seems  to  be  conceded,  but  it  is  said  the 
proviso  following  those  generg.1  words,  viz.,  "that  any 
surplus  earnings  of  any  canal  may  be  appropriated  for 
its  enlargement  or  extension,"  clearly  refer  to  the  Illi- 
nois and  Michigan  canal,  and  prohibit  an  appropriation 
of  funds  from  the  State  treasury  for  the  maintenance  and 
operation  of  said  canal.  We  think  the  position  unten- 
able. It  is  conceded  the  usual  office  of  a  proviso  is  to 
limit  the  general  provision  which  precedes  it,  and  not  to 
enlarge  it.  If  this  proviso  is  construed  as  a  limitation, 
its  effect  would  be  to  take  from  the  general  provision 
some  subject  which,  by  the  general  words  used  in  the  pro- 
vision which  precedes  the  proviso,  would  be  included  in 
the  general  provision,  but  in  no  event  could  it  be  held 
to  import  into  the  general  provision  a  subject  which  was 
not  there  before.  As  the  Illinois  and  Michigan  canal 
was  not  included  in  the  general  provision  preventing  the 
pledging  of  the  credit  of  the  State  or  the  appropriation 
of  funds  from  the  State  treasury  in  aid  of  railroads  or 
canals,  the  same  was  not  imported  therein  by  the  pro- 
viso, and  therefore  the  appropriation  covered  by  the  act 
of  the  legislature  now  in  question  is  not  prohibited  by 
said  constitutional  provision,  when  considered  separately 
or  in  connection  with  the  proviso.  It  also  appears  from 
the  debates  in  the  constitutional  convention  when  the 
provision  now  claimed  to  inhibit  the  passage  of  the  act 
making  the  appropriation  in  question  was  under  consid- 
eration, that  certain  members  of  the  convention  were 
strongly  in  favor  of  the  enlargement  and  the  extension 
of  the  Illinois  and  Michigan  canal  westward  to  the  Mis- 
sissippi river,  and  it  would  seem  from  the  debate  which 
then  ensued,  that  the  office  of  the  proviso  above  set  out 
was,  in  case  the  canal  should  be  extended  to  the  Missis- 
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sippi  river, — which  also  involved  its  enlargement  to  a 
ship  canal, — to  prevent  the  credit  of  the  State  and  the 
moneys  in  the  State  treasury  being  used  to  pay  for  or 
the  State  becoming  liable  in  any  manner  for  the  cost  of 
such  extension  or  enlargement,  except  in  so  far  as  the 
surplus  earnings  of  the  canal  would  pay  for  such  exten- 
sion and  enlargement. 

As  no  other  express  provision  of  the  constitution  has 
been  pointed  out  which  it  is  claimed  prevents  the  ap- 
propriation of  moneys  from  the  State  treasury  for  the 
operation  and  maintenance  of  the  Illinois  and  Michigan 
canal,  and  as  the  provision  pointed  out  does  not,  in  ex- 
press terms  or  by  implication,  even  remotely  refer  to  the 
expenses  of  operating  or  maintaining  the  canal,  we  take 
it  there  is  no  provision  of  the  constitution  which  pro- 
hibits such  appropriation, — and  such  was  the  view  of 
the  gentleman  who  drafted  the  constitutional  provision 
which  has  been  relied  upon  to  defeat  said  appropriation. 
While  his  view  is  not  controlling,  he  was  admittedly  a 
profound  lawyer.  At  the  time  the  provision  was  being 
voted  upon  he  said  "that  this  [the  constitutional  provi- 
sion above  quoted  in  full]  does  not  touch  the  power  of  the 
General  Assembly  to  keep  the  canal  in  repair,"  and  in  case 
of  doubt  we  think  the  view  as  there  expressed  entitled  to 
great  weight,  and  that  after  that  view  has  been  accepted 
and  acted  upon  for  more  than  thirty  years  by  the  execu- 
tive and  legislative  departments  of  the  State  it  should 
not  be  set  aside.  In  considering  the  constitutionality 
of  a  statute  it  is  the  duty  of  the  court  to  hold  it  consti- 
tutional unless  the  court  can  say  it  is  clearly  in  conflict 
Tvith  the  constitution,  and  if  the  court  is  in  doubt  and 
two  views  are  presented,  one  of  which  would  sustain  and 
the  other  overthrow  the  law,  the  court  should  adopt  the 
one  favorable  to  the  law  and  hold  it  constitutional. 
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D.  W.  Storrs  et  al. 

V. 

The  City  of  Chicago. 

Opinion  JUed  Fehnuiry  17, 1904— Rehearing  denied  AprU  7, 1904. 

• 

1.  Special  assessments— to^ot  does  not  invalidate  acts  of  superin- 
tendent of  special  assessments.  Where  the  report,  certificate  and  af- 
fidavit of  the  superintendent  of  special  assessments  show  that  he 
acted  in  his  proper  official  capacity,  the  assessment  is  not  invali- 
dated by  reason  of  a  superfluous  order  of  the  court  appointing  him 
superintendent  of  special  assessments  in  the  particular  proceeding-. 

2.  Same — limits  of  improvement  district  is  a  legislative  qjiestion.  The 
limits  of  a  district  embracing-  the  improvement  to  be  built  by  spe- 
cial assessment  rest  in  the  discretion  of  the  city,  and  the  courts 
will  interfere  only  to  correct  a  clear  abuse  of  such  discretion. 

3.  Same — when  assessment  is  not  void  as  for  a  double  improvement,  A 
special  assessment  for  the  construction  of  cement  sidewalks  on  a 
system  of  streets  is  not  invalid  as  for  a  double  improvement,  where 
there  fs  nothing  in  the  record  to  show  an  abuse  of  the  city's  dis- 
cretion in  creating-  the  improvement  district,  nor  that  the  streets 
named  are  so  separate  that  sidewalks  upon  one  do  not  benefit  prop- 
erty upon  others.    (People  v.  Latham,  203  111.  9,  distinguished.) 

Appeal,  from  the  County  Court  of  Cook  county;  the 
Hon.  Prank  Harry,  Judge,  presiding. 

P.  W.  Becker,  for  appellants. 

Robert  Redfield,  and  William  M.  Pindell,  (Ed- 
gar B.  ToLMAN,  Corporation  Counsel,  of  counsel,)  for 
appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellants  prosecute  this  appeal  to  reverse  a  judg- 
ment confirming  a  special  assessment  rendered  by  the 
county  court  of  Cook  county  for  the  construction  of  a 
cement  sidewalk. 

Numerous  objections  were  filed  in  the  court  below,  all 
of  which  were  overruled.  Those  relied  upon  on  this  ap- 
peal for  a  reversal  are:  Pirst,  the  assessment  roll  made 
by  John  A.  May,  not  in  the  capacity  of  superintendent  of 
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special  assessments  but  as  appointee  of  the  court,  was 
contrary  to  section  38  of  the  act  of  1901;  second,  the  im- 
provement is  double;  third,  the  ordinance  is  uncertain 
as  to  the  depth  and  quantity  of  the  filling;  fourth,  the 
provisions  of  the  ordinance  permitting"  owners  to  con- 
struct said  sidewalk  in  accordance  with  said  ordinance, 
do  not  conform  to  section  34  of  the  Improvement  act; 
fifth,  the  provisions  of  the  ordinance  that  the  whole  cost 
thereof  be  paid  by  special  assessment  conflict  with  sec- 
tion 94  of  the  Improvement  act;  sixth,  the  recommen- 
dation and  estimate  ,do  not  describe  the  improvement 
mentioned  in  the  ordinance;  and  seventh,  that  certain 
lots  on  the  line  of  the  improvement  were  improperly 
exempt  from  assessment  by  the  ordinance,  the  burden 
being  on  the  city  to  show  the  cause  of  exemption. 

Section  38  of  the  act  of  1901,  (Kurd's  Stat.  1901,  p.  385,) 
mentioned  in  the  first  objection,  is  as  follows:  "Upon  the 
filing  of  such  petition,  the  superintendent  of  special  as- 
sessments, in  cities  where  such  officer  is  provided  for  by 
this  act,  otherwise  some  competent  person  appointed  by 
the  president  of  the  board  of  local  improvements,  shall 
make  a  true  and  impartial  assessment  of  the  cost  of  the 
said  improvement  upon  the  petitioning  municipality  and 
the  property  benefited  by  such  improvement."  The  as- 
sessment roll,  as  shown  by  the  record,  was  returned  by 
John  A.  May,  and  signed  by  him  as  "superintendent  of 
special  assessments,"  which  is  in  conformity  with  the 
foregoing  section.  It  appears,  however,  that  the  court 
below  followed  section  38  of  the  act  of  1897,  which  pro- 
vided that  upon  the  filing  of  the  petition  the  court  should 
enter  an  order  directing  the  superintendent  of  special 
assessments  to  make  a  true  and  impartial  estimate,  etc., 
and  appointed  John  A.  May  superintendent  of  special 
assessments  to  perform  that  duty.  It  is  contended  that 
he  made  the  rolL  as  the  appointee  of  the  court,  and  not 
in  his  official  capacity  as  superintendent  of  special  as- 
sessments, because  in  his  report,  certificate  and  affidavit 
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he  mentions  his  appointment  by  the  county  court  of  Cook 
county,  etc.,  and  it  is  said  the  words  "superintendent  of 
special  assessments,"  following  his  signature,  should  be 
treated  as  merely  descriptio  personce.  This  is  too  technical 
a  view  upon  which  to  ground  a  reversal  of  the  judgment 
below.  The  report,  certificate  and  affidavit  all  show  that 
John  A.  May  acted  as  "superintendent  of  special  assess- 
ments of  the  city  of  Chicago,"  and  the  fact  that  he  was 
appointed  by  the  court  did  not  invalidate  his  acts.  The 
proper  official  acted  in  his  official  capacity. 

The  objection  that  the  improvement  is  double  de- 
mands more  serious  consideration.  This  proceeding  is 
not  under  the  Sidewalk  act  of  1875,  but  under  the  statute 
concerning  local  improvements,  approved  June  14,  1897, 
(Hurd's  Stat.  1899,  chap.  24,  p.  362,)  and  therefore  the  re- 
cent case  of  People  v.  Latham,  203  111.  9,  is  not  authority 
on  this  question.  The  ordinance  in  the  present  case  pro- 
vided "that  a  cement  sidewalk  six  feet  in  width  be  and 
is  hereby  ordered  constructed  on  a  system  of  streets  as 
follows,  to- wit:  On  both  sides  of  Sherman  avenue  from 
Railroad  avenue  to  Seventy -ninth  street;  both  sides  of 
Saginaw  avenue  from  Seventy-seventh  street  to  Seventy- 
eighth  street;  both  sides  of  Seventy-seventh  street  from 
Colfax  avenue  to  Coles  avenue,"  etc.  Counsel  for  appel- 
lants attaches  to  his  argument  a  diagram,  which  he  claims 
shows  tlie  relative  location  of  the  streets  upon  which  the 
sidewalks  were  to  be  built,  and  argues  that  the  improve- 
ments are  thereby  shown  to  be  distinct  and  separate.  An 
insuperable  obstacle  in  the  way  of  the  argument  is,  that 
there  is  no  proof  whatever  in  the  record  upon  which  to 
base  the  assumption  of  fact  upon  which  it  is  based.  The 
only  testimony  introduced  upon  the  hearing,  as  appears 
from  the  bill  of  exceptions,  was  that  of  E.  C.  Hathaway, 
a  sidewalk  inspector  in  the  employ  of  the  city,  to  the 
effect  that  he  was  acquainted  with  the  location  of  the 
proposed  improvement,  and  that  the  lots  mentioned  in  the 
ordinance  as  excepted  from  its  provisions  had  a  cement 
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or  stone  walk,  and  that  in  front  of  objectors'  property 
was  in  bad  condition,  etc.,  saying  nothing  whatever  as 
to  the  relative  location  of  the  streets  mentioned  in  the 
ordinance.  The  rule  of  law  is  well  settled  in  this  State 
on  the  question  of  double  improvements.  "The  limits  of 
the  district  [formed  for  a  special  assessment]  rest  in  the 
discretion  of  the  legislative  power,  and  the  courts  will 
interfere  only  to  correct  a  clear  abuse  of  the  discretion. 
In  theory  (and  the  practice  should  in  all  cases  of  impos- 
ing special  taxes  conform  to  the  theory)  the  limits  of  the 
improvement  should  be  so  fixed  as  that  the  property  to 
be  taxed  shall  receive  some  benefit  from  the  proposed 
improvement.  Absolute  equality,  as  already  said,  is  not 
attainable,  but  if,  in  the  combination  of  streets,  and  the 
like,  they  should  be  so  separate  and  distinct  that  the 
making  of  one  could  not  reasonably  be  said  to  benefit 
property  situated  upon  the  other,  their  combination 
would  be  clearly  violative  of  the  rule  governing  in  such 
case."  {Davis  v.  City  of  Litchfield,  145  111.  313;  Church  v. 
People^  179  id.  205.)  "The  extent  of  the  improvement, 
and  what  shall  be  included  within  it,  and  its  nature  and 
character,  are  within  the  legislative  discretion  of  the 
city  council.  Sidewalks  on  each  side  of  the  street  may 
be  included  as  a  single  improvement,  as  in  Watson  v.  City 
of  Chicago,  115  111.  78;  and  the  improvement  of  different 
streets  may  be  included  in  a  single  scheme  of  improve- 
ment, as  in  City  of  Springfield  v.  Green,  120  111.  269,  and  Wil- 
bur V.  City  of  Springfield,  123  id.  395.— Burroughs  on  Taxa- 
tion, sec.  146;  Cooley  on  Taxation,  450,  451."  {Davis  v.  City 
of  LUchfleld,  supra.)  The  same  doctrine  is  announced  in 
the  later  decisions  of  this  court.  {Drexel  v.  Town  of  Lake, 
127  111.  54;  Haley  v.  City  of  Alton,  152  id.  113;  Palmer  v, City 
of  Danville,  154  id.  156;  Payne  v.  Village  of  South  Springfield, 
161  id.  285;  Walker  v.  People,  170  id.  410;  Village  of  Hins- 
dale V.  Shannon,  182  id.  312.)  Here  the  ordinance  provi- 
ded for  a  system  of  improvements,  the  sidewalks  on  the 
streets  named  to  be  in  all  respects  the  same,  and,  as 
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already  stated,  there  is  no  evidence  in  the  record  from 
which  we  can  say  that  the  city  council  abused  its  dis- 
cretion in  desig'nating'  the  district  or  system  of  streets 
designated,  nor  is  there  anything  upon  which  to  base  a 
conclusion  that  the  streets  sought  to  be  improved  are  so 
separate  and  distinct  that  the  sidewalks  upon  one  cannot 
reasonably  be  said  to  benefit  property  upon  the  others. 
So  far  as  appears  from  the  record  the  improvement  is 
single, — as  much  so  as  was  the  scheme  for  the  improve- 
ment of  several  streets  in  City  of  Springfield  v.  Green,  or 
Wilbur  V.  City  of  Springfield,  supra,  and  subsequent  cases 
following  them. 

The  third  objection  is  substantially  the  same  as  one 
of  those  urged  to  a  similar  ordinance  in  the  case  of  Oage 
V.  City  of  Chicago,  203  111.  26,  and  there  held  to  be  without 
merit.     See,  also,  Oage  v.  City  of  Chicago,  196  111.  512. 

The  ordinance  provides  that  the  owner  of  any  lot 
shall  be  allowed  forty  days  in  which  to  construct  said 
sidewalk,  "in  accordance  with  said  ordinance,"  and  it  is 
contended,  under  the  fourth  objection,  that  this  is  not  a 
compliance  with  section  34  of  the  statute,  which  gives 
the  owner  the  right  to  construct  a  sidewalk,  "provided 
the  work  so  to  be  done  shall  in  all  respects  conform  to  the 
requirements  of  such  ordinance.^*  The  argument  is  too  re- 
fined and  technical  to  deserve  serious  consideration. 

We  regard  the  fifth  objection  also  without  merit.  The 
ordinance  does  not,  as  claimed  by  counsel,  authorize  the 
levy  of  an  assessment  to  pay  ^he  costs  and  expenses  of 
making  and  levying  the  assessment,  which  section  94  of 
the  act  of  1897  provides  shall  be  paid  by  the  municipality 
from  its  general  funds. 

The  sixth  objection  is,  that  the  improvement  set  out 
in  the  ordinance  provides  for  a  cinder,  cement,  concrete, 
torpedo  sand  and  limestone  walk,  whereas  the  recommen- 
dation and  estimate  described  only  a  "cement  sidewalk." 
This  objection  was  also  held  to  have  been  properly  over- 
ruled in  Oage  v.  City  of  Chicago,  196  111.  512. 
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The  seventh  and  last  objection  is  likewise  disposed 
of  adversely  to  the  contention  of  objectors  by  the  last 
named  case  and  what  we  said  in  Hyman  v.  City  of  Chicago^ 
188  111.  462. 

The  county  court  properly  overruled  each  of  the  fore- 
going- objections,  and  its  judgment  will  accordingly  be 

affirmed.  ^   ,  ^     -»        i 

Judgment  ajjirmed. 


In  re  Appeal  of  Theresa  Borden,  Exrx. 

Opinion  filed  February  17^  1904—Behearing  denied  April  7, 1904. 

Taxes — taxable  sitna  of  credits  is  at  owner*s  residence.  Credits,  stockB 
and  bonds,  which  in  law  accompany  the  person  of  their  owner,  have 
their  taxable  situs  where  he  resides  in  this  State,  although  they 
are  in  the  hands  of  non-resident  ajsrents  but  not  for  the  transaction 
of  the  owner^s  business,  of  which  they  constitute  the  subject  mat- 
ter or  stock  in  trade. 

Auditor's  certificate  of  appeal  to  review  decision  of 
board  of  review  of  Marion  county. 

L.  M.  Kagy,  for  appellant. 

H.  J.  Hamlin,  Attorney  General,  for  the  People. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  action  of  the  board  of 
review  of  Marion  county  in  assessinfsf  against  Theresa 
Borden,  executrix  of  the  last  will  aind  testament  of  Henry 
Lee  Borden,  deceased,  certain  stocks,  bonds  and  credits 
owned  by  the  estate  of  her  deceased  husband,  Henry  Lee 
Borden,  at  the  time  of  his  death,  and  which,  under  his 
will,  became  vested  in  her. 

For  several  years  prior  to  his  death  Henry  Lee  Bor- 
den owned  a  farm  and  dwelling  house  in  Tonti  township, 
in  Marion  county,  and  lived  there  with  his  family  a  por- 
tion of  each  year  up  to  the  time  of  his  death.  He  died 
on  November  21,  1902,  in  California  and  was  buried  in 
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New  York.  By  his  last  will  and  testament  he  appointed 
his  widow,  Theresa  Borden,  the  appellant  herein,  his  ex- 
ecutrix and  made  her  his  sole  legatee.  The  will  was  duly 
admitted  to  probate  by  the  county  court  of  Marion  county 
and  letters  of  administration  issued  to  said  widow.  L.L. 
Borden,  a  son  of  appellant,  acting*  as  her  agent,  gave  in 
to  the  local  assessor  of  Tonti  township,  for  assessment 
for  the  year  1903,  $50,350  in  the  name  of  appellant,  indi- 
vidually. The  board  of  review  notified  her  to  appear 
before  it  on  September  10, 1903,  and  show  cause  why  cer- 
tain stocks,  bonds  and  credits  owned  by  her  should  not 
be  assessed,  and  on  that  date  she  appeared  with  her  at- 
torneys and  made  a  written  answer  to  said  notice,  alleg- 
ing that  all  the  personal  property  belonging  to  the  estate 
of  Henry  Lee  Borden  subject  to  taxation  in  said  county 
had  been  duly  listed  and  assessed  by  the  assessor  of 
Tonti  township,  and  that  certain  shares  of  stock  of  the 
Home  National  Bank  of  Elgin,  Illinois,  were  not  sub- 
ject to  taxation  in  said  county  but  were  taxable  in  Eane 
county,  and  that  the  United  States  bonds  held  by  said 
estate  were  exempt  from  taxation.  She  then  listed  nu- 
merous stocks,  bonds  and  credits  which  she  alleged  were 
not  subject  to  taxation  in  the  State  of  Illinois  on  April 
1, 1903,  for  the  reason  that  such  stocks  and  bonds,  on  the 
first  day  of  April,  1903,  and  at  all  times  prior  thereto,  had 
no  actual  or  constructive  situs  in  the  State  of  Illinois, 
but  were  held,  owned  and  controlled  in  the  State  of  New 
York  and  there  had  their  legal  situs,  and  therefore  were 
not  assessable  in  said  Tonti  township.  She  also  filed 
with  the  board  her  affidavit,  and  that  of  her  son,  L.  L. 
Borden,  in  support  of  the  allegations  of  her  written  an- 
swer, with  the  further  statements  that  all  stocks  and 
bonds  last  above  mentioned  were  held,  owned  and  con- 
trolled in  the  State  of  New  York  by  agents  of  appellant 
for  the  purpose  of  enabling  said  agents  to  transact  all 
business  relating  thereto  in  the  State  of  New  York,  where 
said  bonds,  stocks  and  credits  had  their  legal  situs  on 
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April  1,  1903,  and  had  had  their  legal  situs  long  prior  to 
the  death  of  Henry  Lee  Borden;  that  the  appellant  and 
Henry  Lee  Borden  never  had  permanently  resided  in 
Tonti  township  or  in  Marion  county,  but  had  only  used 
said  farm,  residence  and  buildings  in  said  county  as  a 
temporary  abode  for  the  purpose  of  spending  the  pleasant 
spring  months  of  the  year,  and  of  occasionally  stopping 
for  the  purpose  of  rest  and  recreation  when  not  living 
elsewhere  in  the  United  States,  the  greater  portion  of 
the  time,  to-wit,  about  ten  months  in  the  year,  having 
been  spent  out  of  the  State  of  Illinois;  that  said  stocks, 
bonds  and  credits  had  no  connection  whatever  with  the 
business  of  appellant  as  executrix,  or  personally,  in  said 
county,  but  were  separate  and  distinct  therefrom,  and 
all  business  transactions  in  relation  thereto  were  con- 
ducted and  carried  on  in  the  State  of  New  York. 

The  board  of  review,  after  hearing  these  affidavits, 
certified  that  the  foregoing  was  all  the  evidence  heard 
or  considered  On  the  hearing  of  said  matter,  and  made 
a  written  finding  to  the  effect  that  the. said  Henry  Lee 
Borden,  for  several  years  prior  to  his  death,  lived  on 
said  farm  with  his  family  a  portion  of  each  year,  and 
during  his  lifetime,  while  living  in  said  township,  exer- 
cised the  right  of  citizenship  by  voting  at  township  elec- 
tions in  the  township;  that  after  his  death  said  Theresa 
Borden,  his  widow,  filed  her  petition,  under  oath,  in  the 
county  court  of  Marion  county  asking  for  probate  of  his 
will  and  testament,  and  in  said  petition  she  stated,  un- 
der oath,  that  the  said  Henry  Lee  Borden  was,  at  the 
time  of  his  death,  a  resident  of  said  county  and  that 
she  at  that  time  was  a  resident  of  said  county;  that  on 
the  first  day  of  April,  1903,  said  widow  resided  in  said 
township  and  had  no  other  home  or  permanent  residence 
elsewhere,  and  that  on  May  15,  1903,  she  reported  all  of 
these  stocks,  bonds  and  credits  to  the  county  treasurer 
of  Marion  county  upon  which  to  base  the  inheritance  tax 
of  the  State  of  Illinois,  which  tax  she  paid  to  said  county 
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treasurer;  that  all  of  these  stocks,  bonds  and  credits 
were  listed  to  the  locaj  assessor  of  Tonti  township  for 
the  year  1903  by  L.  L.  Borden,  her  son  and  agent,  and 
afterwards,  at  the  request  of  said  son,  said  local  assessor 
received  a  new  schedule,  and  erased  from  said  assess- 
ment books  all  of  the  stocks,  bonds  and  credits  in  con- 
troversy herein  except  the  sum  of  $50,350,  and  that  all 
of  said  assessments  were  made  in  the  name  of  Theresa 
Borden  individually,  and  not  in  her  name  as  executrix, 
and  that  the  same  should  be  made  in  her  name  as  execu- 
trix; that  all  of  said  stocks,  bonds  and  credits  in  contro- 
versy were  kept  by  the  said  Henry  Lee  Borden,  in  his 
lifetime,  in  the  hands  of  his  agents  in  the  State  of  New 
York,  and  have  remained  there  in  the  hands  of  the  said 
agents  since  his  death;  that  the  said  stocks,  bonds  and 
credits  were  not  used  by  the  said  Henry  Lee  Borden  in 
his  lifetime,  nor  by  his  agents,  either  before  or  since  his 
death,  in  any  permanent  business  of  the  said  Henry  Lee 
Borden  or  the  said  agents  in  the  State  of  New  York,  nor 
were  they  kept  there,  nor  are  they  now  kept  there,  for 
use  in  any  particular  business,  and  they  were  not  in  the 
hands  of  any  agent  of  said  executrix  on  the  first  day  of 
April,  1903,  in  the  carrying  on  of  any  business  in  which 
they  were  used  or  needed,  and  that  the  taxable  situs  of 
said  stocks,  bonds  and  credits  on  April  1,  1903,  was  in 
said  township  and  county,  and  an  assessment  was  there- 
fore ordered  to  be  extended  against  said  bonds  by  the 
said  board  of  review,  but  not  against  the  bank  stock  or 
United  States  bonds. 

From  this  order  of  the  board  of  review  an  appeal  was 
prayed  and  allowed  to  the  Auditor  of  Public  Accounts, 
and  the  record  has  been  certified  to  this  court  for  our 
consideration  under  section  35  of  the  Revenue  law  of 
1898,  (Hurd's  Stat.  1899,  p.  1453,)  which,  among  other 
things,  provides:  "If  the  board  of  review  shall  decide 
that  property  so  claimed  to  be  exempt  is  liable  to  be 
taxed,  and  the  party  aggrieved  at  the  time  shall  pray 
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an  appeal,  a  brief  statement  in  the  case  shall  be  made 
by  the  clerk,  under  the  direction  of  the  board,  and  trans- 
mitted to  the  Auditor,  who  shall  present  the  case  to  the 
Supreme  Court  in  like  manner  as  hereinbefore  provided." 
Our  decision  must  be  based  upon  such  brief  statement. 
The  board  of  review  found,  according  to  that  statement, 
that  the  deceased,  Henry  Lee.  Borden,  Was  a  resident  of 
Tonti  township,  in  Marion  county,  this  State,  at  the  time 
of  his  death,  and  that  the  appellant,  in  whom  the  prop- 
erty in  question  became  vested  under  his  will,  reside^ 
in  that  township  on  the  first  day  of  April,  1903.    As  to 
her,  there  is  nothing*  whatever  in  the  affidavits  set  out 
in  the  statement  to  the  contrary.     No  one  pretends  to 
dispute  that  fact.     The  recited  facts  also  sustain  the 
conclusion  of  the  board  that  her  deceased  husband  was  a 
resident  of  that  township,  notwithstanding  the  fact  that 
he  did  not  permanently  reside  there.     If  his  residence 
was  not  there,  where  was  it?  Presumably  he  had  a  resi- 
dence at  some  place,  but  the  affidavits  of  appellant  and 
her  son  are  both  silent  upon  that  subject.    It  is  true,  the 
stocks,  bonds  and  credits  assessed  as  found  were  not 
in  this  ^tate  on  the  first  of  April,  1903,  but  were  held 
in  the  State  of  New  York.     That  fact  alone  would  not, 
however^  exempt  them  from  taxation  in  Tonti  township, 
-where  the  owner  resided,  the  rule  being,  that  where  the 
owner  of  stocks,  bonds,  credits  or  choses  in  action  re- 
sides in  this  State,  there  is  jurisdiction  over  his  person 
and  credits,  which  in  law  accompany  him  and  have  their 
situs  here  for  the  purpose  of  taxation.     Scripps  v.  Board 
of  Review,  183  111.  278,  and  cases  cited  on  page  284;  Ellis 
V.  People,  199  id.  548. 

In  Mdtzenbaugh  v.  People,  194  111.  108,  we  said  (p.  116): 
**The  general  rule  is,  the  taxable  situs  of  credits  is  the 
domicile  of  the  owner.  But  an  exception  to  the  rule 
arises  when  the  instruments  which  evidence  the  right  of 
the  owner  to  receive  the  indebtedness  which  constitutes 
the  credits  are  in  the  hands  of  an  agent  of  the  owner  for 
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the  purpose  of  enabling  such  agent  to  transact  the  busi- 
ness of  the  owner,  in  which  business  the  credits  consti- 
tute, as  it  were,  the  subject  matter  or  stock  in  trade  of 
such  business," — citing"  Hayward  v.  Board  of  Review^  189 
111.  234,  ?i\id.GoldgartY.  People,  106  id.  25.  Appellant  seems 
to  have  attempted,  by  the  affidavits  of  herself  and  son, 
to  bring  the  property  in  question  within  this  exception 
to  the  general  rule,  but  we  are  of  the  opinion  that  she 
has  failed  to  successfully  do  so.  It  will  be  noticed  that 
her  affidavit,  as  well  as  that  of  her  son,  simply  states 
that  the  property  is  held,  owned  and  controlled  in  the 
State  of  New  York  by  agents  of  appellant  for  the  pur- 
pose of  enabling  said  agents  to  transact  all  business 
relating  thereto  in  the  State  of  New  York,  where  said 
stocks,  bonds  and  credits  had  their  legal  situs  on  April  1, 
1903,  etc.  In  what  particular  business  they  were  actu- 
ally held  and  controlled  there  does  not  appear  from  these 
affidavits, — whether  for  the  purpose  of  carrying  on  some 
business  of  which  they  are  "the  subject  matter  or  stock 
in  trade  of  such  business,"  or  merely  for  convenience  in 
receiving  dividends  thereon,  is  left  altogether  indefinite 
and  uncertain;  whereas  the  board  of  review  finds  and  re- 
cites in  its  statement  that  said  stocks,  bonds  and  credits 
were  not  u^ed  by  the  said  Henry  Lee  Borden  in  his  life- 
time, nor  by  his  agents,  either  before  or  since  his  death, 
in  any  permanent  business  of  the  said  Henry  Lee  Borden, 
or  the  said  agents  in  the  State  of  New  York,  nor  were 
they  kept  there,  nor  are  they  now  kept  there,  for  use  in 
any  particular  business,  and  they  were  not  in  the  hands 
of  any  agent  of  said  executrix  on  the  first  day  of  April, 
1903,  in  the  carrying  on  of  any  business  in  which  they 
were  used  or  needed,  etc. 

We  entertain  no  doubt  that  upon  the  showing  in  this 
record  the  board  of  review  correctly  held  that  said  stocks, 
bonds  and  credits  were  taxable  in  the  township  of  Tonti, 
in  Marion  county,  Illinois,  and  its  decision  to  that  effect 
will  accordingly  be  affirmed.  ^^^^.^„  ^^^^ 
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Lewis  H.  Davis  et  al. 

V, 

The  Fidelity  Fire  Insurance  Company. 

Opinion  JUed  February  17, 1904—Behearing  denied  April  12, 1904* 

1.  CONTRACTS^?Tior  negotiations  are  merged  in  final  written  agree- 
ment. After  parties  reduce  to  writing"  their  agreement  as  finally 
determined  upon,  all  prior  negotiations  leading  up  to  the  execu- 
tion of  the  writing"  are  merged  therein,  and  parol  evidence  is  not 
SLdmissible  to  explain,  modify  or  enlarge  its  terms. 

2.  Same — when  duration  of  agency  is  indefinite.  Where  the  final  let- 
ter of  appointment  of  an  ag'ent  by  an  insurance  company  contains 
no  definite  provision  as  to  duration  of  the  agency,  although  drafts 
of  the  letter  had  passed  between  the  company  and  the  agent  sev- 
eral times  with  alterations  in  other  respects,  the  agency  is  termin- 
able at  will,  notwithstanding  it  is  clear  that  the  appointment  was 
sought  by  the  agent  for  a  period  of  five  years  and  the  letter  of  ap- 
pointment expresses  the  hope  the  business  will  be  permanent. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jesse  Holdom,  Judge, 
presiding. 

This  is  a  bill  of  interpleader  filed  in  the  superior 
court  of  Cook  county  by  the  Illinois  Trust  and  Savings 
Hank  against  Lewis  H.  Davis,  John  Shepherd  and  John 
E.  Shepherd,  partners  under  the  firm  name  of  Davis  & 
Shepherd,  doing  business  in  Chicago,  and  the  Fidelity 
Fire  Insurance  Company  of  Baltimore,  offering  to  bring 
into  court  the  amount  of  a  deposit  in  said  bank  of  $12,- 
016.79  in  the  name  of  said  insurance  company,  subject 
to  the  check  of  said  insurance  company,  signed  by  Davis 
&  Shepherd,  managers,  which  moneys,  it  is  alleged,  were 
claimed  both  by  the  insurance  company  and  Davis  & 
Shepherd.  Answers  and  replications  were  filed,  and  the 
case  was  referred  to  a  master  to  take  the  evidence  of 
the  respective  parties  and  report  his  conclusions.  On 
the  coming  in  of  the  master's  report,  and  after  objections 
and  exceptions  had  been  overruled  thereto,  a  decree  was 
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entered  dismissing  the  bank  from  the  suit,  re-imbursing 
it  for  costs  and  solicitors'  fees  and  releasing  it  from  all 
claims  of  the  defendants;  also  directing  the  bank  to  pay 
to  Davis  &  Shepherd  out  of  the  fund  $10,610  and  their 
costs,  and  the  balance  to  the  insurance  company.  The 
insurance  company  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  First  District,  where  the  decree  was 
reversed  and  the  cause  was  remanded  to  the  superior 
court,  with  directions  to  enter  a  decree  that  the  Illinois 
Trust  and  Savings  Bank,  after  deducting  its  costs  in  the 
Appellate  and  superior  courts  and  its  solicitors'  fees  in 
the  Appellate  Court,  pay  the  balance  of  the  deposit  in 
its  hands  to  the  Fidelity  Fire  Insurance  Company,  and 
that  Davis  &  Shepherd  pay  all  other  costs  in  the  Appel- 
late and  superior  courts,  and  a  further  appeal  has  been 
prosecuted  to  this  court  by  Davis  &  Shepherd. 

The  appellants,  Davis  &  Shepherd,  in  the  spring  of 
1900  became  the  western  agents  of  the  Fidelity  Fire  In- 
surance Company,  with  offices  in  Chicago.  They  acted 
as  such  agents  from  May  1  to  December  8, 1900,  when  the 
western  agency  was  discontinued  and  the  appointment 
of  Davis  &  Shepherd  was  terminated.  The  deposit  held 
by  the  Illinois  Trust  and  Savings  Bank  was  the  earnings 
of  the  western  agency  during  that  period,  and  the  claim 
of  Davis  &  Shepherd  was,  that  they  had  an  equitable 
lien  thereon  for  damages  growing  out  of  the  wrongful 
termination  of  their  agency  in  December,  1900,  when  they 
had  been  appointed  the  western  agents  of  said  insurance 
company,  until  May  1,  1905, — that  is,  for  the  period  of 
five  years. 

The  negotiations  leading  up  to  the  appointment  of 
Davis  &  Shepherd  as  western  agents  of  said  insurance 
company  were  begun  in  March,  1900,  and  were  carried  on 
by  J.  J.  Courtney,  representing  the  insurance  company, 
who  later  became  its  president,  and  the  members  of  the 
firm  of  Davis  &  Shepherd,  and  continued  until  the  fol- 
lowing June  16,  when  they  were  completed,  though  the 
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commencement  of  the  agency  was  to  be  dated  back  as 
of  May  1,.  1900,  about  which  time  it  appears  that  Davis 
&  Shepherd  began  work  for  the  insurance  company.  The 
first  negotiations  between  Courtney  and  the  members  of 
said  firm  were  in  Chicago  on  March  22,  1900,  which  were 
followed  by  a  letter  from  Davis  &  Shepherd  on  March  24, 
to  J.  J.  Courtney,  as  president  of  the  insurance  company, 
written  at  Courtney's  suggestion,  embodying  the  sub- 
stance of  their  conversation  upon  the  22d  of  March  in 
the  form  of  a  proposition  to  be  submitted  to  the  board 
of  directors  of  the  insurance  company,  to  represent  the 
said  company  as  its  western  agents,  with  offices  at  Chi- 
cago. The  letter  is  lengthy  and  relates  to  certain  mat- 
ters concerning  the  western  branch  of  the  company's 
business,  and  in  so  far  as  it  is  material  to  the  matters 
in  controversy  between  the  parties  is  as  follows: 

'^Chicago,  McL  24,  1900. 
*  ^Mr.  J,  J,  Courtney,  Preset,  Brooklyn,  iNT.  Y,  : 

*'Deae  Sir — Referring  to  our  conversation  of  yesterday.  *  * 

*^ Tenth — It  must  be  the  understanding  that  the  contem- 
plated arrangement  is  a  permanent  one,  extending  6ver  a  pe- 
riod of  years, — not  less  than  five  nor  more  than  ten  is  asked  in 
such  a  contract, — for  which  employment  the  said  named  gen- 
tlemen will  give  their  very  best  endeavor  and  their  time  in  the 
development  of  said  department. 

^^ Eleventh — A  percentage  of  five  per  cent  will  be  expected 
on  the  balance  betwixt  income  and  outgo  in  said  department, 
to  be  paid  Messrs.  Davis  &  Shepherd. 

'^Thirteenth — duly  upon  the  condition  of  establishing  a  per- 
manent insurance  business  on  a  solid  basis  and  under  conser- 
vative management  are  these  gentlemen  willing  to  engage  to 
open  up  and  develop  such  department,  and  a  contract  will  be 
entered  into  by  them  with  this  understanding  only. 

''Fourteenth—*     *     * 

*  *At  a  very  conservative  estimate,  and  on  $2500  lines,  such 
as  you  suggest,  an  income  in  this  territory  of  $150,000  for  the 
first  year  may  be  expected,  $200,000  second  year,  $250,000  third 
year,  and  $300,000  within  five  years.  This  means  that  the  most 
conservative  methods  are  to  be  used  in  the  selecting  of  busi- 
ness and  in  the  management  of  the  department,  and  only  the 
best  business,  through  good  agencies,  selected." 
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April  15,  1900,  Davis  &  Shepherd  sent  a  telegram  to 
Courtney  at  the  company's  office  in  Baltimore,. in  which 
it  is  stated  that  Mr.  John  Shepherd  of  their  firm  would 
be  with  him,  Courtney,  Friday,  (evidently  referring  to  a 
later  date,)  and  saying,  "He  has  our  authority  to  close 
contemplated  arrangements."  The  evidence  shows  that 
Mr.  John  Shepherd  did  go  to  Baltimore,  where  the  mat- 
ter  of  the  agency  was  discussed  with  Mr.  Courtney,  and 
the  testimony  shows  that,  among  other  things,  the  dura- 
tion of  the  agency  was  discussed,  and  Shepherd  stated 
that  he  "would  not  enter  into  any  arrangement  that  did 
not  contemplate  some  length  of  time."  During  the  month 
of  May  following,  letters  were  written  by  Courtney  to 
Davis  &  Shepherd  which  refer,  in  a  general  way,  to  the 
agency  and  their  letter  of  appointment  which  was  to  be 
sent  to  them,  and  on  May  7  Courtney  sent  a  letter  of  that 
date  to  Davis  &  Shepherd  in  Chicago,  in  which  was 
enclosed  a  draft  of  a  letter  of  appointment  of  Davis  & 
Shepherd  as  western  branch  managers  of  the  company. 
The  first  of  these  letters  states,  in  substance,  that  the 
appointment  had  been  wired  to  Davis  &  Shepherd;  that 
this  letter  was  in  confirmation  of  the  telegram;  that  the 
letter  of  appointment  had  been  prepared  "with  the  ut- 
most care,"  though  it  was  not  signed,  and  that  Davis  & 
Shepherd,  after  having  carefully  read  it,  should  make 
"whatever  suggestions  may  occur  to  you  for  its  modifi- 
cation or  alteration  in  any  particular,"  and  return  it  to 
the  office  of  the  company  for  submission  to  its  executive 
committee  on  the  16th  of  the  month  (May).  This  draft  of 
letter  of  appointment  is  lengthy,  and  after  the  address, 
so  far  as  material,  is  as  follows: 

**Gentlemen: 

** Western  Department. 

* 'Referring  to  my  visit  to  your  city  in  March  last,  and  to 
your  favor  of  the  24th  of  March,  as  well  as  to  the  visit  of  your 
Mr.  John  Shepherd  in  April  to  this  city  for  the  purpose  of  per- 
fecting arrangements  for  the  establishment  of  a  branch  of  this 
company,  to  be  hereinafter  styled  as  its  'Western  Department,* 
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with  headquarters  in  your  city,  at  Nos.  195-197  LaSalle  street, 
we  now  take  pleasure  in  advising*  you  of  your  appointment  as 
manager  thereof,  said  appointment  to  date  as  and  from  the 
first  of  May,  1900.     *    *    ♦ 

**In  a  general  way  we  desire  our  line  kept  down  to  a  con- 
servative basis,  for  the  reason  that  a  company  of  the  limited 
size  and  comparative  youth  of  the  Fidelity  may  prove  of  more 
benefit  to  its  agents  by  writing  conservatively  for  the  first  two 
or  three  years  of  its  existence  and  later  on  increasing  its  lines, 
than  by  writing  excessive  lines  at  the  start  and  be  compelled 
to  reduce  them  later.  The  Fidelity  is  in  business  to  stay,  and 
under  your  able  representations  should  soon  take  a  leading 
place  in  the  agency  field  of  the  west.     *    *    * 

**DURATI0N  OF  YOTTR  APPOINTMENT. 

*  *It  is  mutually  recognized  that  this  appointment  has  for 
its  object  not  only  the  efficient  supervision  and  proper  conduct 
of  all  the  company's  business  in  the  territory  placed  under  your 
jurisdiction,  but  the  active  cultivation  and  material  increase 
in  the  volume  of  its  business  in  that  area,  particularly  in  the 
preferred  classes,  which  will  not  involve  the  undue  writing  of 
term  business,  as  alluded  to  heretofore.  Our  aim,  which  we 
understand  to  be  shared  by  your  good  selves,  is  to  establish  a 
permanent  insurance  business  in  the  territory  assigned  t<^  you, 
on  a  solid  basis  and  under  conservative  management,  such  as 
has  been  mutually  discussed  and  agreed  upon,  and  this  contract 
is  entered  into  between  this  company  and  your  good  selves 
with  this  understanding  only." 

The  omitted  parts  of  this  letter  refer  to  the  territory 
covered  by  the  agency,  various  details  as  to  the  con- 
duct of  the  business,  their  office,  its  furnishings,  books  of 
account,  bank  account,  and  an  estimate  of  the  probable 
income  of  the  business  for  its  first,  second  and  fifth  years, 
and  other  matters  which  cover  nineteen  pages  of  type- 
written matter  in  the  record,  and  concludes  as  follows: 

"In  conclusion  we  desire  to  express  the  hope  that  our  rela- 
tions will  prove  mutually  beneficial  and  of  long  duration  and  of 
the  most  harmonious  nature. 

** Awaiting  the  favor  of  your  acknowledgment,  touching 
upon  all  the  features  dealt  with  in  this  letter,  I  am,  dear  sirs, 

** Yours  very  truly, 

President." 
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Under  date  of  May  12,  Davis  &  Shepherd  reply  to 
Courtney's  letter  of  May  7,  and  state,  among"  other  things, 
that  "we  are  enclosing  you  a  copy  of  the  draft  of  letter 
of  appointment,  with  some  few  modifications,"  and  then 
proceed  to  refer  to  nine  different  headings  of  the  draft  of 
the  letter  of  appointment,  but  make  no  reference  what- 
ever to  the  duration  of  the  agency.  Their  letter  closes 
with  the  following  language:  "Trusting  that  the  sev- 
eral matters  may  meet  with  your  approval,  we  beg  to  re- 
main," etc.  Enclosed  with  this  letter  Davis  &  Shepherd 
returned  the  draft  of  letter  of  appointment  with  various 
marks  and  interlineations  thereon,  but  leave  that  part 
thereof  headed  "Duration  of  your  appointment,"  which 
has  been  above  quoted,  without  any  mark  or  modification. 

Under  date  of  June  14,  1900,  Courtney  wrote  to  Davis 
&  Shepherd  as  follows:  "Referring  to  our  respects  of  the 
7th  of  May,  wherein  we  forwarded  you  a  draft  letter  of 
appointment  for  your  approval,  and  to  your  reply  there- 
to of  the  12th  idem,  containing  your  comments  thereon, 
we  now  beg  to  advise  you  that  we  have  re-written  the 
said  letter  of  appointment  under  the  same  date,  viz., 
May  7, 1900,  and  incorporated  therein  such  modifications 
as  have  proven  necessary  to  g.ccord  with  your  sugges- 
tions. This  we  now  enclose  herein,  and  in  order  that 
the  modifications  referred  to,  and  other  matters  need- 
ing comment,  may  be  clearly  understood,  we  recapitulate 
them  under  their  several  captions,  as  follows." 

This  letter  then  makes  reference  to  all  the  sugges- 
tions of  Davis  &  Shepherd  contained  in  their  letter  of 
the  12th,  and  what  had  been  done  with  reference  thereto 
in  the  final  letter  of  appointment,  and  closes  with  a  re- 
quest that  Davis  &  Shepherd  reply  thereto  in  the  "fullest 
detail  without  loss  of  time,  and  thus  dispose,  once  and  for 
all,  of  your  appointment  and  its  attendant  conditions." 
The  final  letter  of  appointment  was  enclosed  in  this 
letter,  and  is  the  same  as  the  original  draft  under  the 
heading  "Duration  of  your  appointment,"  but  in  other  re- 
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spects  is  modified  as  above  stated.  To  this  letter  Davis 
&  Shepherd  replied,  acknowledging  the  receipt  of  the 
"letter  of  appointment,"  and  also  his  letter  setting  forth 
certain  subjects  concerning  it,  on  which  Courtney  desired 
information.  The  letter  then  proceeds  to  give  the  infor- 
mation referred  to,  and  cojicludes  as  follows:  "Trusting 
that  all  the  matters  dealt  with  by  you  have  been  prop- 
erly disposed  of  to  your  entire  satisfaction,  we  are  yours 
most  truly,  Davis  &  Shepherd,  managers."  This  letter 
contains  no  reference  whatever  to  the  duration  of  ap- 
pointment, and  so  far  as  the  record  shows,  nothing  further 
occurred  between  the  parties  thereafter  with  reference 
to  that  subject,  and  nothing  appears  from  the  record  but 
this  correspondence  and  the  previous  conversations  be- 
tween the  parties  relating  to  the  term  of  the  agency. 

D.  J.  Schuyler,  and  Thomas  Bates,  for  appellants. 

Thomas  Taylor,  Jr.,  (J.  W.  Taylor,  and  George 
Whitelock,  of  counsel,)  for  appellee. 

James  C.  Hutchins,  and  Max  Baird,  for  the  Illinois 
Trust  and  Savings  Bank. 

Mr.  Chi^p  Justice  Hand  delivered  the  opinion  of  the 
court: 

From  the  view  we  take  of  this  case  it  will  be  neces- 
sary to  consider  but  one  question, — that  is,  was  the  firm 
of  Davis  &  Shepherd  appointed  western  agents  for  the 
Fidelity  Fire  Insurance  Company  for  the  period  of  five 
years,  or  was  their  appointment  for  an  indefinite  period 
of  time  and  subject  to  termination  by  the  insurance  com- 
pany upon  its  discontinuing  its  western  agency.  From 
a  consideration  of  all  the  evidence  in  the  record  we  think 
it  clear  that  the  agreement  between  the  insurance  com- 
pany and  Davis  &  Shepherd  must  be  found  in  the  letter 
of  appointment  bearing  date  May  7,  1900,  and  that  all 
the  conversations  and  correspondence  between  the  par* 


382  Davis  v.  Fidelity  Fire  Ins.  Co.  [208  Dl. 

ties  leading  up  to  that  letter,  and  the  acceptance  of  its 
terms  by  Davis  &  Shepherd,  were  in  the  nature  of  nego- 
tiations, and  became  merged  in  said  letter  of  appoint- 
ment when  accepted. 

The  law  is  well  settled  that  when  parties  reduce  to 
writing  their  agreement  as  finally  agreed  upon  by  them, 
all  prior  negotiations  leading  up  to  the  execution  of  the 
writing  are  merged  in  the  writing,  and  that  parol  evi- 
dence is  not  admissible  to  explain,  contradict,  enlarge 
or  modify  the  writing  as  it  exists  when  executed.  The 
writing,  when  executed,  becomes  the  repository  of  the 
agreement  between  the  parties.  In  Memory  v.  Niepert^ 
131  111.  623,  on  page  630,  it  is  said:  "Where  parties  have 
deliberately  put  their  contract  into  writing,  the  rule 
doubtless  is  that  the  writing  is  the  exclusive  evidence  of 
what  the  contract  is."  And  in  Clark  v.  Malloryy  185  111. 
227  (p.  232):  "While  courts  will  uniformly  endeavor  to 
ascertain  the  intentions  of  the  parties  in  construing  a 
contract  between  them,  and  for  that  purpose  will  look 
into  the  surrounding  circumstances  at  the  time  the  con- 
tract was  executed  if  the  language  of  the  instrument 
is  ambiguous  or  its  meaning  uncertain,  still,  when  the 
language  employed  is  unequivocal,  although  the  parties 
may  have  failed  to  express  their  real  intention,  there 
being  no  room  for  construction,  the  legal  effect  of  the 
instrument  will  be  enforced  as  written.  Intention  of  the 
parties  is  not  to  be  determined  from  previous  understand- 
ings or  agreements,  but  must  be  ascertained  from  the 
instrument  itself  which  they  execute  as  their  final  agree- 
ment, otherwise  written  evidence  of  an  agreement  would 
amount  to  npthing." 

In  the  conversation  in  Chicago  on  March  22  between 
Courtney  and  the  members  of  the  firm,  in  the  letter  of 
March  24  written  by  the  firm  to  Courtney,  and  in  the 
conversation  in  April  between  John  Shepherd  and  Court- 
ney in  Baltimore,  it  is  doubtless  true  that  Davis  &  Shep- 
herd were  seeking  to  obtain  an  appointment  for  five 
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years.  This  part  of  their  proposition,  however,  does  not 
appear  to  have  been  acceded  to  by  the  insurance  com- 
pany, and  in  the  draft  of  the  letter  of  appointment  of 
May  7,  as  first  sent  to  Davis  &  Shepherd,  the  duration 
of  the  time  of  their  appointment  was  left  indefinite. 
They  were  asked  to  examine  the  letter  and  to  note  such 
changes  therein  as  they  desired  to  have  made.  After  an 
examination  of  the  letter,  which  must  have  included  an 
examination  of  the  paragraph  designated  "Duration  of 
your  appointment,"  as  it  occupies  a  prominent  position 
in  the  letter,  Davis  &  Shepherd  suggested  a  number  of 
changes  in  the  letter,  none  of  which  affected  in  any  man- 
ner that  part  of  the  letter  which  fixed  the  duration  of 
the  time  of  their  appointment,  and  the  letter  of  appoint- 
ment, upon  the  receipt  of  their  suggestions,  was  re-writ- 
ten by  the  company  in  accordance  with  their  suggestions, 
but  no  change  .was  made  in  the  duration  of  the  time  of 
their  appointment.  The  letter,  as  re-wriWen,  was  re- 
turned to  them,  and  they  accepted  its  terms,  and  their 
appointment  thereunder,  in  writing.  The  propositioh  of 
Davis  &  Shepherd  that  they  be  given  an  appointment 
for  five  years,  contained  in  the  conversation  had  on  the 
22d  of  March,  repeated  in  their  letter  of  March  24  and 
referred  to  by  John  Shepherd  when  in  Baltimore,  was 
not  accepted  by  the  insurance  company,  but  what,  in 
effect,  was  a  counter-proposition  upon  that  subject  was 
submitted  by  the  company  in  the  draft  of  the  letter  of 
May  7,  which  was  sent  to  Davis  &  Shepherd  for  their  ex- 
amination and  which  they  afterwards  accepted  in  writ- 
ing. In  Maclay  v.  Harvey,  90  111.  525,  it  was  held  a  letter 
"Written  in  reply  to  an  offer,  which  re-states  the  terms 
of  the  offer  but  with  some  variations,  though  slight,  can 
not  be  regarded  as  the  consummation  of  a  contract  and 
requires  an  acceptance  upon  the  terms  thus  stated,  and 
until  unequivocally  accepted  is  only  a  mere  proposition 
or  offer.  And  in  Anglo-American  Provision  Co.  v.  Prentiss, 
157  III.  506,  on  page  513  it  is  said:  "It  is  undoubtedly  the 
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rule  that  where  one  party  makes  a  proposition  to  an- 
other, an  assent,  to  be  valid  so  as  to  conclude  an  agree- 
ment or  contract  between  the  parties,  must  in  every 
respect  meet  and  correspond  with  the  offer,  neither  fall- 
ing short  of  nor  going  beyond  the  terms  proposed,  but 
exactly  meeting  them  at  all  points  and  closing  with  them 
just  as  they  stand." 

We  have  no  doubt  the  parties  fully  expected  that  the 
western  agency  of  the  insurance  company  and  the  busi- 
ness relation  established  between  them  would  continue 
for  some  time, — perhaps  for  a  period  of  years.  Still,  the 
time  the  western  agency  and  the  business  relation  be- 
tweien  the  parties  were  to  continue  was  left  indefinite 
by  the  agreement,  and  the  insurance  company  was  not 
bound  to  continue  its  western  agency,  and  neither  party, 
by  the  terms  of  the  agreement,  could  require  the  other  to 
continue  the  relation  thereby  established  between  them 
longer  than  such  relation  was  agreeable  to  both. 

In  Orr  v.  Ward,  73  111.  318,  the  contract  sued  on  was 
an  employment  contract,  in  writing,  for  a  salary  and 
commission,  which  provided  for  the  payment  to  the  em- 
ployee of  $2100  for  the  year  1873  and  $2400  for  the  year 
1874,  in  semi-monthly  or  monthly  installments,  and  a 
commission  on  all  sales  in  excess  of  $35,000.  The  appel- 
lee commenced  work  thereunder  in  January,  1873,  and 
continued  until  June  11  of  the  same  year,  when  the  firm 
which  had  engaged  him  became  insolvent  and  he  was 
discharged.  Suit  was  brought  to  recover  damages  for 
not  continuing  appellee  in  the  service  of  the  firm.  The 
court,  on  page  319,  said:  "We  are  to  judge  of  the  con- 
tract by  what  it  contains.  Having  reduced  it  to  writing, 
we  must  presume  the  parties  have  embodied  in  it  their 
entire  agreement.  It  contains  no  stipulation  the  firm 
will  retain  appellee  for  two  years  or  any  other  fixed 
period.  Their  undertaking  is  to  pay  him  at  a  certain 
rate  of  compensation  if  he  shall  discharge  the  duties 
assumed  by  him  to  be  performed.     No  doubt  it  is  true 
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each  party  contracted  on  the  supposition  the  business 
would  continue  through  the  space  of  two  years,  but  ap- 
pellant's firm  did  not  obligate  themselves  to  continue  it 
for  that  length  of  time.  As  a  matter  of  fact,  it  terminated 
much  sooner.     We  have  no  authority  to  add  to  the  con- 
tract as  the  parties  have  made  it,  enlarging  the  liability 
of  either  one  of  them,  and  have  no  disposition  to  do  so." 
If  the  duration  paragraph  be  abbreviated  by  eliminat- 
ing adjective  and  dependent  phrases,  it  would  then  read 
as  follows:    "Our  aim  is  to  establish  a  permanent  insur- 
ance business  on  a  solid  basis  and  under  conservative 
management,  such  as  has  been  mutually  discussed  and 
agreed  upon;"  and  if  it  be  admitted  that  this  amounted 
to  an  agreement  that  the  western  agency  should  be  per- 
manently continued  and  for  a  permanent  appointment, 
we  think  it  still  might  be  terminated  at  the  will  of  either 
party.     In  Lord  v.  Goldberg,  81  Cal.  596,  (15  Am.  St.  Rep. 
82,)  the  plaintifE  testified  that  he  said,  "While  it  is  a  very 
good  increase  in  salary,  will  it  be  permanent?"  to  which 
the  defendant  answered,  "It  will;  it  will  last;  it  will  be 
permanent."    It  was  held  the  hiring  was  for  an  indefinite 
period.     And  in  Oray  v.  WiUff,  68  111.  App.  376,  in  a  suit  ' 
for  a  wrongful  discharge,  it  was  shown  that  the  plain- 
tiff, a  musician,  had  written  the  defendant  previous  to 
the  employment,  saying,  "I  would  prefer  your  house  if 
you  can  guarantee  a  long  engagement,"  and  that  the  de- 
fendant had  replied,  "Be  here  Thursday  evening."  It  was 
held  that  the  term  "long  engagement"  has  no  certain 
meaniog,  and  that  there  was  no  employment  for  a  defi-  . 
nite  time,  and  that  the  defendant  had  the  right  to  dis- 
charge the  plaintiff  on  giving  him  the  customary  notice. 
In  Becky.  Walkers,  24  Pa.  Cir.  Ct.  403,  it  was  said:  "Though 
by  the  contract  the  employment  is  made  expressly  a  per- 
manent employment,  the  law  still  holds  that  the  term  is 
indefinite."    And  in  Milner  &  Co,  v.  Hill,  19  Ohio  Cir.  Ct. 
663,  an  employment  contract  was  made  by  the  appellee 
writing  to  appellants,  after  some. previous  correspond- 
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ence:  "Would  you  be  kind  enough  to  inform  me  what 
salary  you  will  pay  if  only  for  the  season,  and  what  you 
will  pay  if  for  an  annual  or  permanent  position?  And 
also  please  state  whether  the  position  soon  to  be  vacant 
in  your  ingrain  department  is  for  the  season  or  perma- 
nent."' Appellants  answered:  *ln  reply  would  say  that 
the  position  in  our  ingrain  department  will  be  a  perma- 
nent one.  ♦  *  *  Come  at  once."  After  a  breach  al- 
leged, the  court  say:  "Either  party  might  terminate  the 
contract  at  any  time.  *  *  *  It  is  simply  a  statement 
that  he  has  entered  into  a  business  that  is  permanent 
rather  than  a  temporary  business,  and  it  refers  to  the 
position  itself,  rather  than  to  his  employment  for  the 
position." 

It  is  urged  by  appellants  that  the  letter  of  appoint- 
ment does  not  fully  set  forth  the  agreement  between  the 
parties,  and  therefore  the  case  of  Orr  v.  Ward^  supra,  and 
the  other  cases  to  the  same  effect  cited  by  the  appellee 
in  its  brief,  do  not  apply  to  this  case  for  that  reason. 
We  are  of  the  opinion  the  letter  of  appointment  does 
set  forth  the  agreement  between  the  parties,  and  that  its 
terms  are  plain  and  unambiguous.  While  the  agreement 
does  not  state  the  duration  of  the  time  of  the  appoint- 
ment of  Davis  &  Shepherd,  but  leaves  the  time  of  their 
appointment  indefinite,  that  does  not,  in  a  legal  sense, 
make  the  agreement  uncertain  or  ambiguous.  To  admit 
parol  evidence  that  the  appointment  was  for  a  period  of 
five  years  by  reason  of  the  fact  that  the  time  of  their 
appointment  is  indefinite,  would  be  to  import  into  the 
agreement  a  provision  which  the  parties  deliberately 
omitted  therefrom.  In  other  words,  to  admit  such  testi- 
mony would  be  to  make  a  new  contract  for  the  parties. 
This  the  court  is  powerless  to  do.  Vail  v.  Northwestern 
Mutual  Life  Ins.  Co.  192  111.  567. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago 

V, 

W.  D.  Kerfoot  &  Co. 

Opinion  JUed  February  17^  190^—Behearing  denied  AprU  7, 190J^, 

1.  SpeciaLi  assessments — a  change  in  improvement  may  he  made 
trithout  submitting  esliTnale  at  new  public  hearing.  Under  section  8  of 
the  Improvement  act,  as  amended  in  1901,  (Laws  of  1901,  p.  104,) 
the  proposed  improvement  may  be  changed  at  the  public  hearinjf 
if  the  estimated  cost  is  not  increased  to  exceed  twenty  per  cent, 
and  in  such  case  no  new  hearing^  is  required  nor  need  the  new  esti- 
mate be  submitted  to  the  property  holders. 

2.  Same — board  not  required  to  formally  approve  engineer's  estimate. 
The  statute  does  not  require  the  board  of  improvements  to  for- 
mally approve  engineer's  estimate  of  cost  at  some  public  meeting, 
the  requirement  being  that  the  estimate  be  made  and  signed  by 
the  engineer,  and  itemized  to  the  satisfaction  of  the  board. 

Hand,  C.  J.,  dissenting. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judg-e,  presiding. 

Robert  Redfield,  (Edgar  Bronson  Tolman,  Cor- 
poration Counsel,  of  counsel,)  for  appellant. 

Mason  Bros.,  (Louis  M.  Greeley,  of  counsel,)  for 
appellees. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  refusing  confirmation  of  a  special  assess- 
ment, on  the  petition  of  appellant,  levied  to  defray  the 
cost  of  paving",  curbing  and  grading  Twentieth  street 
from  Halsted  street  to  South  Center  avenue,  in  the  city 
of  Chicago.  The  petition  contained  a  copy  of  the  ordi- 
nance, to  which  no  objection  is  made.  Accompanying 
the  ordinance  was  the  recommendation  of  the  board  of 
local  improvements  and  the  engineer's  estimate  of  the 
cost  of  the  proposed  improvement. 

It  appears  from  the  record  that  on  November  26, 1902, 
the  boar^  of  local  improvements  passed  a  resolution  to 
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improve  the  street  named  above,  by  "plastering  curb 
walls,  re-setting  curb-stones  and  curbing  with  limestone 
curb-stones  on  limestone  blocks,  grading,  and  paving 
with  re-pressed  vitrified  paving  brick  on  two  inches  of 
sand  and  six  inches  of  Portland  cement  concrete,  joints 
filled  with  asphaltic  cement,  surface  dressed  with  one- 
half  inch  of  sand/'  The  engineer's  estimate  of  costs  was 
$33,000  and  was  properly  included  in  the  resolution,  and 
the  public  hearing  was  fixed  for  the  11th  day  of  Decem- 
ber, 1902.  At  the  latter  date,  proper  notice  having  been 
given,  the  public  hearing  was  had,  when  it  was  deter- 
mined to  alter  and  change  the  improvement,  and  a  reso- 
lution was  accordingly  passed  amending  the  former 
resolution  "so  as  to  provide  for  the  plastering  of  the  curb 
walls,  constructing  granite  concrete  gutters  and  a  gran- 
ite  concrete  combined  curb  and  gutter  on  cinders,  grad- 
ing, and  paving  with  asphalt  on  six  inches  of  Portland 
cement  concrete,  swept  with  natural  hydraulic  cement," 
and  the  engineer  was  directed  and  authorized  to  prepare 
an  estimate  of  the  cost  of  the  improvement  as  amended, 
and  the  improvement  was  ordered  to  be  proceeded  with  in 
accordance  with  the  original  resolution  and  the  amend- 
ment thereof.  The  engineer  made  and  presented  his  es- 
timate, which  showed  the  cost  of  the  improvement  as 
modified,  and  estimated  to  be  $32,500.  No  other  or  fur- 
ther public  hearing  was  had  than  that  of  December  11, 
1902.  On  February  24,  1903,  the  secretary  of  the  board 
of  local  improvements  presented  the  estimate  of  the 
engineer  and  the  draft  of  the  ordinance  for  the  improve- 
ment to  the  board,  at  a  meeting  held  at  that  time,  that 
the  board  might,  if  it  approved  the  same,  sign  a  certi- 
ficate recommending  the  passage  of  the  ordinance  and 
the  making  of  the  improvement,  and  the  board  having 
examined  the  same,  attached  their  signatures  to  the  cer- 
tificate, and  the  certificate  or  estimate  of  the  engineer 
and  the  ordinance  were  presented  to  the  city  council  for 
action,  which  resulted  in  the  ordinance  passing  and  the 
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petition  for  the  improvement  being  filed  in  the  county 
court. 

The  objection  urged  against  this  proceeding  is,  that 
the  estimate  of  the  engineer  was  not  considered  by  the 
board  at  the  time  of  the  public  hearing,  and  that  the 
board  had  no  right  to  adopt  a  resolution  for  an  improve- 
ment, or  change  or  alter  a  former  resolution,  until  the 
estimate  of  the  cost  of  the  proposed  change  is  made 
and  presented  to  the  board  and  submitted  at  a  public 
hearing,  and  it  is  urged  that  unless  this  construction  be 
placed  upon  the  statute  the  benefit  of  the  public  hearing 
to  the  tax-payer  is  lost,  as  it  is  said  that  at  such  hear- 
ing the  property  owner  has  a  right  to  discuss  before  the 
board  not  only  the  necessity  of  the  proposed  improve- 
ment and  the  nature  thereof,  but  also  the  cost  as  esti- 
mated, and  in  support  of  this  contention  Clarke  v.  City  of 
Chicago,  185  111,  354,  is  cited. 

The  above  case  is  not  in  point.  The  facts  there  were 
entirely  dissimilar  to  those  in  the  case  at  bar.  The  im- 
provement in  that  case  was  not  abandoned  at  the  meeting 
fixed  for  the  public  hearing,  but  at  another  and  different 
meeting,  after  an  ordinance  had  been  passed  under  the 
first  plan  and  proceedings  for  the  special  assessment  in- 
stituted, while  in  the  case  at  bar  the  change  of  plan  was 
determined  upon  at  the  meeting  for  the  public  hearing, 
as  provided  by  section  8.  At  that  public  meeting  an  es- 
timate of  the  engineer  was  presented  for  the  improve- 
ment, as  intended  by  the  first  or  original  resolution,  and 
was,  no  doubt,  considered,  and,  so  far  as  the  court  can 
know,  it  was  developed  upon  that  hearing,  taking  into 
consideration  the  necessity  of  the  improvement  or  na- 
ture thereof  and  the  cost  as  estimated,  that  it  was  better 
and  more  in  keeping  with  the  interest  and  wishes  of  the 
property  holders  to  change  the  improvement  to  the  one 
provided  for  by  the  ordinance.  Whether  a  new  estimate 
should  have  been  made  and  presented  and  considered  at 
that  public  hearing,  or  whether  an  adjournment  should 
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have  been  taken  for  the  purpose  of  allowing  an  estimate 
to  be  made  and  a  hearing  upon  that  estimate,  according" 
to  the  proposed  change  of  the  improvement,  must  be  de- 
termined by  the  provisions  of  the  statute.  The  proceed- 
ing is  statutory  and  the  board  of  local  improvements  is 
only  required  to  pursue  the  statute,  and  the  property 
holder  is  entitled  to  no  more  hearings  nor  to  have  any 
other  matters  considered  at  any  hearing  than  the  stat- 
ute requires.  Upon  that  subject,  section  8  of  the  Local 
Improvement  act,  as  amended  by  the  amendatory  act  of 
1901,  simply  provides  that  the  "board  shall  adopt  a  new 
resolution  abandoning  the  said  proposed  scheme  or  ad- 
hering thereto,  or  changing,  altering  or  modifying  the 
extent,  nature,  kind,  character  and  estimated  cost,  pro- 
vided such  change  shall  not  increase  the  estimated  cost 
of  the  improvement  to  exceed  twenty  (20)  per  centum  of 
the  same  without  a  further  public  hearing  thereon,  as  it 
shall  consider  most  desirable;  and  thereupon,  if  the  said 
proposed  improvement  be  not  abandoned,  the  said  board 
shall  cause  an  ordinance  to  be  prepared  therefor,  to  be 
submitted  to  the  council  or  board  of  trustees."  Thus  it 
will  be  seen  that  by  the  statute  it  is  not  required  that  a 
further  estimate  be  submitted  to  the  property  holders 
or  that  a  further  or  other  public  hearing  be  had,  but  the 
direction  is,  that  the  "board  shall  cause  an  ordinance  to 
be  prepared  therefor,"  the  only  limitation  or  restriction 
being,  that  the  change  shall  not  increase  the  estimated 
cost  of  the  improvement  to  exceed  twenty  per  centum. 
(McChesney  v,City  of  Chicago,  205  111.  611;  Washburn  v:Cily 
of  Chicago,  198  id.  506.)  In  the  case  at  bar  the  cost  of  the 
improvement  was  decreased  $500. 

It  is  urged,  however,  that  it  was  necessary  that  the 
board  should  consider  the  estimate  of  the  engineer  of  the 
board  at  some  public  meeting  and  should  formally  approve 
the  same.  Such  is  not  the  requirement  of  the  statute.  It 
is  nowhere  required  that  the  board  shall  approve  the  es- 
timate of  the  civil  engineer,  but  the  requirement  is,  that 
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such  board  shall  cause  an  estimate  of  the  cost  of  such 
improvement  to  be  made  in  writing  by  the  engineer,  over 
his  signature,  which  shall  be  itemized  to  the  satisfaction 
of  the  board.  We  think  it  sufficiently  appears  by  this 
record  that  an  estimate  of  the  cost  of  the  improvement 
as  proposed  to  be  made  by  the  ordinance  in  question  was 
made  by  the  public  engineer,  was  presented  to  the  board 
and  was  itemized  to  its  satisfaction,  as  the  board  certi- 
fied the  same,  with  the  ordinance,  to  the  council,  with  its 
recommendation  for  the  passage  of  such  ordinance.  It  is 
not  questioned,  nor,  indeed,  do  we  think  it  can  well  be, 
that  the  legislature  has  authority  to  prescribe  the  steps 
and  course  necessary  to  be  taken  for  such  improvement, 
and  that  when  it  has  done  so  the  courts  are  not  author- 
ized to  require  more. 

The  objection  urged,  and  sustained  by  the  county 
court,  should  have  been  overruled. 

The  judgment  of  the  county  court  is  reyersed  and  the 

cause  remanded  for  further  proceedings  in  conformity 

with  the  views  here  expressed. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Hand,  dissenting. 


John  Daum 

V. 

Ira  Cooper. 


Opinion  filed  February  17 ^  1904— Rehearing  denied  April  if,  1904. 

1 .  Drain  AOE-rri^/it  of  party  to  change  natural  water-course  on  his  own 
land.  One  may  chang-e  the  course  of  a  natural  water-course  on  his 
own  land  if  he  restores  it  to  the  origfinal  channel  before  it  reaches 
the  lands  of  another,  provided  such  change  does  not  cast  upon  the 
lands  of  an  adjoining'  owner  water  not  naturally  flowing  there. 

2.  Injunction — when  digging  of  drainage  ditch  will  not  be  enjoined. 
A  court  of  equity  will  not  enjoin  the  construction  of  a  ditch  upon 
defendant's  own  land  where  actual  experience  for  many  years,  un- 
der practically  the  same  conditions,  has  demonstrated  there  is  no 
reasonable  ground  to  fear  complainant  will  suffer  material  injury. 
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Appeal  from  the  Circuit  Court  .of  Lee  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

George  D.  O'Brien,  and  Henry  S.  Dixon,  for  ap- 
pellant. 

D.  W.  Baxter,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  the  appellant, 
praying  that  appellee  be  enjoined  from  cutting  a  ditch 
in  his  (appellee's)  farm  and  causing  water  to  flow  out  of 
its  natural  course  to  and  upon  the  lands  of  appellant. 
The  cause  was  heard  upon  bill,  answer,  replication  and 
proofs  produced  in  open  court,  and  a  decree  was  entered 
dismissing  the  bill  for  want  of  equity,  from  which  decree 
this  appeal  has  been  perfected. 

A  motion  submitted  by  the  appellee  to  dismiss  the 
appeal  for  wapt  of  jurisdiction  was  reserved  to  the  hear- 
ing, and  will  be  overruled  for  reasons  that  will  be  made 
apparent  in  the  course  of  the  opinion. 

The  appellant  and  the  appellee  are  the  owners  of 
adjoining  farm  lands  in  the  town  of  Alto,  in  Lee  county. 
The  lands  are  all  situated  in  section  29,  town  39,  north, 
range  2,  east.  The  appellant  is  the  owner  of  the  west 
half  of  the  south-east  and  the  east  half  of  the  south-west 
quarter  of  said  section,  and  the  appellee's  lands  are  de- 
scribed as  the  east  half  of  the  north-west  and  the  north- 
east quarter  of  the  said  section.  Appellee's  dwelling  is 
located  on  the  north-east  corner  of  the  west  half  of  the 
north-east  quarter,  which  tract,  together  with  the  eighty- 
acre  tract  immediately  west  of  it,  will  be  designated  here- 
after as  the  appellee's  home  place.  A  public  highway 
runs  east  of  this  home  tract  of  appellee's  land,  dividing- 
it  from  the  east  half  of  the  north-east  quarter,  which  lat- 
ter tract  will  be,  for  convenience,  hereafter  called  the 
"Rody  place."  This  highway  runs  south  along  the  east 
side  of  the  lands  of  the  appellant.     There  is  a  highway 
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along  the  north  side  of  appellee's  lands.  The  following 
plat  will  aid  to  a  clearer  understanding  of  the  location 
of  these  lands  and  of  what  will  hereafter  be  said  in  this 
opinion  as  to  ditches  and  water-courses: 


uterMAwmo 


Two  small  water-courses  ran  from  the  Rody  place 
across  the  highway  westwardly  into  appellee's  home 
tract,  and  another  water-course  entered  his  home  tract 
near  the  center  thereof,  on  the  north  side.  The  natural 
flow  of  the  water  from  all  of  these  water-courses  was  to 
the  west  and  south-west.  It  seems  from  the  testimony 
that  the  water  did  not  flow  in  any  well  defined  channels 
in  the  westerly  or  south-westerly  portion  of  appellee's 
home  place,  but  that  the  land  there  was  low  and  flat  and 
the  water  found  its  way  in  slight  depressions  to  the  west 
and  south-west.  The  appellee  contended,  and  the  testi- 
mony in  his  behalf  tended  to  show,  that  a  portion  of  this 
water  flowed  from  his  land  on  to  a  portion  of  the  north- 
western corner  of  the  lands  of  the  aj^pellant,  but  the 
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testimony  in  behalf  of  the  appellant  tended  to  show  that 
the  water  would  in  a  state  of  nature  flow  across  appel- 
lee's west  line  of  his  home  place  at  points  from  twenty 
to  sixty  rods  north  of  the  north-west  corner  of  the  lands 
now  owned  by  the  appellant.  The  north-west  portion  of 
appellant's  land  and  the  south-west  portion  of  appellee's 
land  were  flat  and  low  and  wet,  and  the  truth  of  either 
contention  could  not  be  well  declared  from  the  proof. 

The  lands  belonging  to  the  appellant  formerly  be- 
longed to  one  Jeptha  Mitten.  In  the  year  1871  the  ap- 
pellee and  the  said  Jeptha  Mitten,  by  mutual  consent  and 
apfreement,  constructed  a  line  of  ditches  beginning  on  the 
west  line  of  appellee's  home  place  about  one  hundred 
rods  north  of  his  south-west  corner  and  extending  thence 
south  along  the  west  line  of  the  appellee's  home  place  to 
the  north-west  corner  of  Mitten's  land,  (now  appellant's 
tract,)  thence  south  along  the  west  line  of  Mitten's  land 
a  distance  of  eighty  rods.  Appellant  became  the  owner 
of  the  Mitten  land  in  1875. 

In  1886  the  appellee  claimed  that  the  highway  com- 
missioners, in  grading  and  improving  the  highways  near 
the  north-east  corner  of  his  home  place,  had  obstructed 
the  natural  flow  of  the  water  coming  from  the  east  and 
north,  and  caused  the  same  to  flood  his  door-yard  and 
premises  about  his  house  in  the  north-east  corner  of  the 
home  tract.  This  complaint  on  the  part  of  the  appel- 
lee resulted  in  an  agreement  with  the  commissioners  of 
highways,  made  in  1886,  under  which  the  appellee  was 
permitted  to  construct,  and  did  then  construct  at  his 
own  expense,  a  ditch  in  the  west  "bench"  of  the  highway, 
which  ran  north  and  south,  beginning  in  the  west  bench 
of  the  said  highway  at  the  north-east  corner  of  his  home 
place  and  extending  from  thence  south  to  within  about 
four  feet  of  the  south  line  of  his  land.  This  ditch  in- 
tercepted the  waters  which  would  otherwise  flow  on  the 
north-easterly  portions  of  his  home  place  because  of  the 
construction  of  the  grade  of  the  highway,  and  also  the 
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waters  which  would  otherwise  flow  on  the  easterly  part 
of  his  home  place  from  the  two  water-courses  coming 
from  the  Rody  place,  and  would  conduct  all  such  water 
down  the  ditch  to  the  south  end  thereof,  near  the  south- 
east corner  of  his  home  place.  The  appellee  at  the  same 
time  caused  a  ditch  to  be  dug"  on  his  own  land  in  the 
south  part  of  his  home  place,  from  the  south  end  of 
this  ditch  on  the  west  side  of  the  highway,  west  to  his 
own  ditch  near  the  south-west  corner  of  his  home  place. 
These  ditches  were  constructed  in  1886,  and  conducted 
the  water  which  otherwise  would  have  come  upon  the 
home  place  upon  the  north-east  corner  thereof,  and  from 
the  Rody  place,  south  in  the  ditch  in  the  highway  to  the 
ditch  leading  west  on  his  own  land,  thence  in  the  latter 
ditch  west  to  the  appellee's  ditch  on  the  west  line  of  his 
home  place  and  within  a  few  feet  of  the  north  end  of  the 
Mitten  ditch,  into  which  latter  ditch  the  water  would 
then  be  conveyed  by  the  ditch  on  the  west  line  of  ap- 
pellee's land. 

In  1888  the  Inlet  Swamp  Drainage  District  wa^  organ- 
ized, and  a  number  of  ditches  were  dug  for  the  purpose 
of  draining  the  lands  west  and  south  of  that  of  these 
litigants.  The  plans  of  the  drainage  district  contem- 
plated the  construction  of  a  ditch  from  the  north  main 
ditch  of  the  drainage  district  almost  due  north-east  to 
the  south-west  corner  of  appellee's  home  farm,  which 
was  also  the  north-west  corner  of  Daum's  farm  and  also 
the  junction  of  the  Cooper  and  Mitten  ditches,  and  a  few 
feet  south  of  the  western  outlet  of  the  ditch  constructed 
by  the  appellee  from  the  north  and  south  highway  in 
the  south  part  of  his  home  place  to  the  south-west  cor-* 
ner  thereof,  as  before  described.  The  appellant  inter- 
ceded with  the  commissioners  of  the  drainage  district 
and  induced  them  to  abandon  the  proposed  ditch  to  the 
south-west  corner  of  appellee's  land,  and  arranged  with 
them  to  cut  the  ditch  eastwardly  to  the  south  end  of 
the  Mitten  ditch,  and  to  secure  this  action  on  the  part  of 
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the  commissioners  the  appellant  agreed  with  them  that 
he  would  clean  out  the  Mitten  ditch  and  keep  it  in  good 
condition  to  conduct  the  water  which  came  into  it.  After 
the  construction  of  the  Inlet  drainage  district  ditch  in 
thp  year  1888  until  the  year  1903  all  of  the  waters  from 
appellee's  farm  came,  by  means  of  the  ditch  on  the  west 
side  of  his  home  place  and  the  ditch  from  the  highway 
on  the  south  side  of  his  place,  into  the  Mitten  ditch  and 
from  thence  to  the  ditch  of  the  drainage  district.  The 
position  of  appellee  is,  he  has  the  perpetual  right  to  dis- 
charge the  water  from  his  ditch  into  the  Mitten  ditch  on 
appellant's  land  and  to  have  the  same  flow  therein,  and 
it  is  for  this  reason  we  hold  a  freehold  is  involved. 

In  the  year  1903,  as  the  result  of  litigation  between 
the  commissioners  of  highways  (the  appellant  being  a 
member  of  the  board)  and  the  appellee,  the  commission- 
ers, on  payment  of  $250  to  appellee,  were  authorized  to 
close  appellee's  ditch  in  the  west  bench  of  the  north  and 
south  highway  and  to  enter  upon  his  lands  where  the 
two  water-courses  which  came  through  the  Rody  place 
entered  his  home  lands  and  open  a  way  from  the  culverts 
for  the  water-courses  to  enter  on  his  land,  and  also  to 
carry  the  water  which  had  been  diverted  on  to  appellee's 
home  place  at  his  yard,  in  ditches  along  the  north  side  of 
the  east  and  west  highway  to  aC  culvert,  thence  through 
the  culvert  into  and  upon  the  appellee's  land  about  sixty 
rods  west  of  his  house,  and  to  there  open  a  way  in  ap- 
pellee's land  a  distance  of  twelve  feet  from  the  highway, 
in  which  to  receive  the  water  coming  from  the  water- 
way under  the  culvert  in  the  north  and  south  highway 
in  order  the  same  might  flow  on  to  appellee's  land.  The 
commissioners  of  highways  constructed  a  culvert  in  the 
east  and  west  highway  at  the  proper  point,  made  a  ditch 
along  the  north  side  of  that  road  and  opened  a  way  in 
appellee's  land  for  the  water  to  be  conveyed  to  and  upon 
it  from  the  highway.  The  commissioners  also  made  two 
culverts  where  watercourses  which  came  from  the  Rody 
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place  crossed  the  highway  running  north  and  south,  and 
in  appellee's  field  west  of  the  more  southerly  of  the  cul- 
verts the  commissioners  opened  a  way  for  the  passage  of 
the  water  into  appellee's  field,  where  it  had  previously 
gone  in  a  state  of  nature.  The  appellee  then  determined 
to  cut  a  ditch  in  his  own  land  to  lead  from  the  natural 
water-course  which  came  from  the  Rody  place  through 
the  more  southerly  culvert  in  the  north  and  south  high- 
wa3%  south  to  the  ditch  before  mentioned  in  the  south 
part  of  his  own  land,  which  led  to  the  west  and  con- 
nected with  the  Mitten  ditch  at  the  south-west  corner 
of  appellee's  land  and  near  the  north-west  corner  of  the 
.  land  of  the  appellant,  and  to  construct  a  dam  or  obstruc- 
tion on  his  own  land  in  the  bed  of  the  natural  water- 
course from  the  Rody  place  through  the  culvert  in  the 
north  and  south  highway  for  the  purpose  of  turning  the 
water  coming  in  such  water-course  south  into  the  pro- 
posed new  ditch,  whence  it  would  reach  the  ditch  in  his 
land  near  the  south  line  thereof  and  from  thence  be  cqn- 
ducted  to  the  west  into  the  Mitten  ditch.  The  appellee, 
in  pursuance  of  such  plan,  began  to  cut  the  ditch  on 
his  own  land.  The  appellant  thereupon  filed  this  bill  in 
chancery  praying  for  a  writ  of  injunction  restraining  the 
appellee  from  completing  the  ditch  and  from  building 
any  dam  or  barrier  that  would  obstruct  the  natural  flow 
of  the  water  on  his  (appellee's)  land  or  divert  the  flow 
thereof  from  its  natural  course,  and  from  in  any  manner 
interfering  with  the  natural  water-courses  extending 
across  the  lands  of  the  appellee  west  of  the  north  and 
south  highway  so  as  to  cause  any  water  to  flow  on  the 
lands  of  the  appellant. 

We  think  the  chancellor  correctly  ordered  the  bill  to 
be  dismissed.  A  proprietor  of  land  may  change  the  course 
of  a  natural  water-course  within  the  limits  of  his  own 
land  if  he  restores  it  to  the  original  channel  before  the 
lands  of  another  are  reached,  provided  in  changing  the 
course  of  the  stream  he  does  not  cast  upon  the  lands  of  an 
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adjoining  proprietor  water  which  would  not  in  a  course 
of  nature  flow  upon  such  adjoining  premises.  (28  Am.  & 
Eng.  Ency.  of  Law,— 1st  ed.— p.  982.) 

It  appeared  from  the  testimony  of  a  number  of  wit- 
nesses who  testified  in  behalf  of  the  appellee,  that  the 
manner  in  which  the  appellee  proposed  to  dig  the  ditch 
and  control  the  flow  of  the  water  coming  upon  his  own 
land  was  necessary  to  the  proper  tillage  of  his  lands, 
and  we  find  nothing  in  the  evidence  to  controvert  this 
position.  There  is  no  proof  in  the  record  that  appellant 
has  ever  suffered  any  appreciable  damage  from  water 
coming  from  appellee's  ditches,  though  the  only  ditch 
from  which  waters  could  come  to  the  injury  of  the  ap- , 
pellant,  viz.,  that  running  east  and  west  in  appellee's 
land  from  the  south-east  corner  at  the  highway  to  the 
Mitten  ditch  at  or  near  the  south-west  corner,  had  been 
there  more  than  seventeen  years  before  the  bill  was  filed. 
The  ditch  which  it  was  sought  to  enjoin  appellee  from 
constructing  would  not,  it  is  clear,  bring  as  great  a  quan- 
tity of  water  into  this  east  and  west  ditch  as  had  been 
conducted  to  it  by  the  ditch  along  the  west  side  of  the 
highway  during  that  period  of  seventeen  years,  for  dur- 
ing that  time  the  ditch  along  the  highway  extended  at 
least  a  hundred  rods  further  north  than  did  the  ditch 
which  appellee  was  engaged  in  digging  when  enjoined, 
and  consequently  gathered  and  conveyed  more  water 
than  would  the  proposed  new  ditch  in  appellee's  field. 

It  was  proven  that  since  the  issuance  of  the  injunc- 
tion the  appellee  had  cut  a  ditch  from  the  opening  made 
by  the  commissioners  of  highways  from  the  culvert  in 
the  highway  at  the  north  side  of  the  home  farm  of  the 
appellee  to  the  ditch  running  east  and  wes*t  in  the  south 
part  of  his  farm,  from  the  highway  to  the  Mitten  ditch. 
It  may  be  that  this  latter  constructed  ditch  would  bring- 
some  more  water  into  the  east  and  west  ditch  than  had 
previously  flowed  therein,  but  the  additional  quantity*, 
if  any,  would  only  be  such  as  would  fall  upon  his  lands, 
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for  the  ditch  which  existed  along  the  highway  along"  the 
east  side"  of  appellee's  home  place  intercepted  and  con- 
veyed the  water  from  all  the  water- courses  that  flowed 
on  to  the  home  place.  It  was  also  shown  that  the  ap- 
pellee had  constructed  a  strong  embankment  on  his  land 
on  the  south  bank  of  the  east  and  west  ditch  where  this 
new  north  and  south  ditch  emptied  therein,  and  no  rea- 
sonable grounds  for  fear  of  an  overflow  or  the  breaking 
of  the  bank  of  the  ditch  were  disclosed  by  the  proof. 

There  is  no  proof  in  the  record  that  the  appellant  has 
ever  suffered  any  appreciable  damages  from  the  efforts 
of  the  appellee  to  drain  his  lands.  It  was  proven  that 
at  the  north-west  corner  of  the  appellant's  land,  near  the 
point  where  the  appellee's  east  and  west  ditch  intersects 
the  ditch  running  north  and  south  on 'the  west  side  of 
his  home  place,  the  water  had  washed  the  banks  of  the 
ditch  to  such  an  extent  as  to  loosen  and  cause  to  fall 
some  of  the  posts  of  appellant's  fence,  and  fhat  appel- 
lant's cattle  at  one  time  escaped  through  the  opening 
thus  made;  but  we  think  it  is  well  established  by  the 
proof  that  the  appellant  failed  to  comply  with  his  con- 
tract to  keep  the  Mitten  ditch  cleaned  out  and  open,  and 
that  the  injury  to  the  bank  at  the  north-west  corner  of 
his  place  was  attributable  to  the  fact  that  obstructions 
in  the  Mitten  ditch  caused  the  water  to  collect  and  stand 
in  the  ditch  at  appellant's  north-west  corner  and  to  soak 
and  loosen  the  soil  and  caused  it  to  fall  into  the  ditch,  or 
"cave  in,"  and  that  this  neglect  of  the  appellant  caused 
the  injury  to  his  fence. 

The  appellant  produced  testimony  to  the  effect  that 
the  water  had  begun  to  cut  or  wash  away  the  bank  of  ap- 
pellee's ditch  on  his  land  near  the  highway  at  the  south- 
east corner  of  his  home  place,  and  also  at  another  point 
still  further  west  in  the  same  ditch.  The  wash  or  break 
in  the  bank  at  the  east  end  of  this  ditch  near  the  high- 
way was  described  as  a  hole  in  the  bank  eighteen  inches 
or  two  feet  in  width,  but  it  was  not  clear  that  the  wash 
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or  break  had  reached  appellant's  land.  There  was  testi- 
mony tending"  to  show  this  hole  was  within  the*  limits  of 
the  highway,  and  if  so,  it  would  be  east  of  the  terminus 
of  the  ditch  that  the  appellant  sought  to  have  the  appel- 
lee enjoined  from  cutting",  and  hence  no  further  injury 
could  occur  from  it.  The  appellee  testified  that  the  only 
hole  he  knew  of  Was  outside  of  his  fence,  and  that  it  had 
not  been  caused  by  the  action  of  the  water  but  had  been 
cut  by  the  appellant.  The  testimony  as  to  the  wash-' 
ing  of  the  bank  at  the  point  further  west  on  the  ditch 
was,  that  the  dirt  had  been  soaked  or  washed  away  suffi- 
ciently to  expose  the  roots  of  the  hedge  fence.  There  was 
no  i)roof  that  any  water  had  passed  from  the  ditch  at 
either  of  the  points  into  or  upon  the  lands  of  the  appel- 
lant. The  opinion  was  expressed  by  witnesses  for  the 
appellant  that  if  the  water  continued  to  flow  in  the  ditch, 
the  banks,  if  not  protected,  would  eventually  be  washed 
away,  and  that  the  water  might  then  reach  and  damage 
the  lands  and  crops  of  the  appellant,  but  on  cross-exam- 
ination these  witnesses  conceded  that  if  reasonable  and 
proper  care  was  taken  to  keep  the  ditches  clean  and 
the  banks  and  embankments  repaired  the  danger  of  in- 
jury to  the  appellant  could  be  averted.  The  fact  that 
the  water  had  passed  though  this  ditch  for  the  period 
of  more  than  seventeen  years  without  appreciable  injury 
to  the  walls  of  the  ditch  or  the  lands  of  the  appellant, 
no  doubt  had  great  weight  to  convince  the  court  there 
was  little  reason  to  apprehend  injurious  results  in  the 
future.  The  appellee  testified  that  he  intended  to  give 
careful  attention  to  the  banks  and  embankments  of  his 
ditches,  and,  if  necessary,  to  support  and  repair  any 
breaks  that  might  be  developed,  with  plank  or  stone, 
and  to  keep  the  ditches  clean  and  open  to  the  full  extent 
thereof.  The  chancellor,  it  seems,  was  fully  justified  in 
concluding  there  was  no  reasonable  grounds  for  the  ap- 
prehensions of  the  appellant  that  he  would  suffer  any 
immediate  injury.    The  apprehensions  of  injury  and  dam- 
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age  to  lands  in  the  future  were  merely  conjectural  and 
not  at  all  probable. 

The  chancellor  was  fully  justified  in  concluding  there 
was  no  well  grounded  apprehension  of  immediate  injury 
or  damage.  Actual  experience  of  many  years  had  dem- 
onstrated that  there  was  no  reasonable  ground  to  fear 
that  the  appellant  would  be  irreparably  damaged,  either 
immediately  or  in  the  future.  Under  circumstances  sim- 
ilar in  all  respects  we  have  uniformly  held  that  the  ex- 
traordinary restraining  power  of  a  court  of  equity  should 
not  be  exercised.  Thornton  v.  Boll,  118  111.  350;  Wilson  v. 
Bondurant,  142  id.  645. 

The  decree  will  be  affirmed.  y>  ^       j 

Decree  affirmed. 


Josef  Lurie  et  al. 
Adolph  J.  Sabath  et  al. 

Opinion  JUed  February  17, 1904—Behearing  denied  ^prU  7, 1904. 

1.  Trust — the  evidence  must  he  clear  to  establish  trust.  Evidence  to 
establish  a  trust  must  be  clear  and  satisfactory,  not  only  as  to  the 
existence  of  the  trust,  but  also  as  to  its  terms  and  conditions. 

2.  Same — what  does  not  tend  to  establish  trust.  The  purchase  by  a 
surety  upon  the  bond  of  an  Insolvent  guardian  who  had  misappro- 
priated his  ward's  money,  of  judgments  against  such  guardian  in 
favor  of  third  parties,  is  consistent  with  his  right  to  protect  his 
own  interests  as  far  as  possible,  and  does  not  tend  to  show  that  the 
purchase  was  in  trust,  for  the  benefit  of  the  guardian  and  minors. 

3.  Same — chancellor's  finding  not  disturbed  unless  clearly  against  the 
evidence.  The  chancellor's  finding  against  the  existence  of  a  trust 
will  not  be  disturbed,  on  appeal,  unless  clearly  against  the  evidence, 
where  such  finding  is  based  upon  oral  testimony  given  in  open  court. 

Lurie  v.  Sabath,  108  111.  App.  397,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  M.  P.  Tuley,  Judge, 
presiding. 
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Kr'aus,  Alschuler  &  HoLDEN,  for  appellants. 
John  P.  Holland,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellants  filed  their  bill  in  the  circuit  court  of  Cook 
county,  against  appellees,  to  establish  a  trust  and  for 
an  accounting".  Upon  a  hearing  in  open  court  before  the 
chancellor  the  bill  was  dismissed  for  want  of  equity.  An 
appeal  was  prayed  to  the  Appellate  Court  for  the  First 
District,  where  that  order  was  affirmed,  and  this  further 
appeal  is  now  prosecuted. 

There  is  but  one  question  raised  for  our  determina- 
tion, and  that  is,  whether  the  allegations  of  the  bill  al- 
leging the  trust  were  sustained  by  the  evidence. 

In  1892  the  appellant  Josef  Lurie  was  appointed  by 
the  probate  court  of  Cook  county  executor  of  the  estate 
of  Adolph  Lurie,  and  at  the  same  time  was  appointed 
guardian  of  Bertha,  Albert  and  Gottlieb,  the  three  minor 
children  of  the  latter.  Prior  to  his  death,  Adolph  and 
Josef  Lurie  had  been  engaged  in  the  mercantile  business 
in  Chicago,  conducting  three  stores.  After  the  death  of 
Adolph,  and  after  the  appointment  of  Josef  as  executor 
and  guardian,  as  above  stated,  the  business  was  con- 
tinued by  the  latter  until  he  sold  an  interest  in  the  same 
to  his  son,  Max  Lurie,  and  thereafter  the  stores  were 
conducted  by  the  father  and  son  as  partners,  the  latter, 
however,  having  but  a  small  amount  of  money  invested 
therein.  The  firm  met  with  financial  reverses  and  finally 
failed,  becoming  insolvent.  On  November  23,  1898,  the 
appellant  Josef  Lurie  filed  in  the  probate  court  of  Cook 
county  his  report  as  guardian  of  the  above  named  minors, 
showing  an  indebtedness  by  him  to  them  of  $24,107.36, 
and  at  the  same  time  asked  that  he  be  relieved  as  such 
guardian  and  his  successor  appointed.  His  petition  also 
set  forth  that  he  had  no  property  except  his  interest  in 
the  three  stocks  of  goods,  two  promissory  notes  amount- 
ing to  $6500,  and  two  city  lots,  the  value  of  which  does 
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not  appear,  encumbered  for  J600.  The  prayer  of  his  peti- 
tion was,  that  he  be  permitted  to  turn  said  property  over 
to  his  successor  and  that  he  be  credited  by  the  court  with 
the  value  thereof.  The  probate  court  accepted  his  res- 
ignation and  appointed  Joseph  Sabath,  one  of  the  appel- 
lees, as  his  successor  and  ordered  the  property  turned 
over  to  the  latter,  which  he  was  ordered  to  hold  until 
the  further  order  of  the  court.  The  same  order  recited 
that  the  value  of  said  property  should  be  left  for  future 
determination  by  the  court.  Josef  Lurie  turned  over  all 
of  said  property  except  the  three  stocks  of  goods,  which 
he  was  unable  to  deliver  to  his  successor  for  the  fol- 
lowing reasons:  Among  the  creditors  of  appellants  and 
Adolph  Lurie  was  the  firm  of  John  V.  Parwell  &  Co.,  and 
on  November  21,  1898,  they  sued  out  a  writ  of  attach- 
ment, and  the  same  had  been  levied  upon  said  stocks  of 
goods  by  the  sheriff  of  Cook  county  on  a  claim  of  $22,000 
due  said  firm.  Immediately  after  that  attachment  had 
been  levied  upon  the  goods  and  possession  taken  by  the 
sheriff,  negotiations  were  entered  into,  in  which  it  was  at- 
tempted to  arrive  at  an  agreement  whereby  the  business 
could  be  continued,  but  on  account  of  fear  of  involun- 
tary bankruptcy  proceedings  no  definite  conclusion  was 
reached,  but  on  December  10, 1898,  it  was  stipulated  by 
all  parties  concerned  that  the  stores  should  be  opened  by 
the  sheriff  for  the  retail  Christmas  trade,  and  as  a  result 
of  that  agreement  $8000  was  realized  from  said  stocks  of 
merchandise.  In  order  that  the  minors  should  be  allowed 
to  receive  their  pro  rata  share  of  whatever  was  realized 
from  such  sale  with  the  other  creditors,  the  said  Josef 
Lurie  made  and  delivered  to  Joseph  Sabath,  as  guardian, 
his  promissory  note  for  the  sum  of  $24,107.36,  dated  back 
to  November  23, 1898,  due  one  day  after  date,  being  the 
amount  which  he  owed  the  minors  as  shown  by  his  re- 
port pf  the  date  of  said  note.  On  December  1,  1898,  suit 
was  begun  by  Sabath  on  that  note,  and  at  the  same  time 
five  other  suits  were  commenced  against  the  appellants. 
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Judgments  were  rendered  against  them  in  the  six  suits 
for  $48,531.79.  On  November  9,  1898,  one  A.  J.  Sabath, 
who  was  one  of  the  bondsmen  of  Josef  Lurie  as  guardian, 
and  a  man  by  the  name  of  Alexander,  bought  the  judg- 
ment of  Par  well  &  Co.,  amounting  to  $22,000,  paying 
therefor  $10,500,  and  subsequently  also  purchased  the 
judgments  of  certain  other  creditors.  On  December  28, 
1898,  the  sheriff  of  Cook  county  sold  at  public  auction 
the  remainder  of  said  stocks  of  goods  and  the  same  were 
purchased  by  the  same  parties,  that  is,  A.  J.  Sabath  and 
Alexander,  for  $14,000,  and  the  goods  were  turned  over 
to  them  by  said  sheriff,  and  they  thereafter  retailed  them 
in  their  own  right,  as  owners.  On  December  29, 1898,  af- 
ter the  merchandise  had  been  sold  and  delivered  to  said 
parties  by  the  sheriff,  the  superior  court  of  Cook  county 
entered  an  order  distributing  the  net  proceeds  of  the  sale 
among  the  judgment  creditors  of  appellants,  upon  which 
distribution  A.  J.  Sabath,  as  assignee  of  Farwell  &  Co., 
and  other  creditors,  received  the  sum  of  $4537.22.  It  was 
then  contended  by  appellants  that  the  purchase  of  the 
judgments  by  A.  J.  Sabath  and  Alexander,  and  the  pur- 
chase of  the  merchandise  by  them,  were  in  trust  for  the 
benefit  of  appellants  and  said  minors,  and  accordingly 
this  bill  was  filed  in  the  circuit  court  of  Cook  county, 
alleging  that  an  oral  agreement  was  entered  into  on  No- 
vember 23,  1898,  by  Josef  Lurie  and  Max  Lurie  of  the  one 
part,  and  Joseph  Sabath,  as  guardian  of  the  three  minors, 
and  A.  J.  Sabath  and  Alexander,  of  the  other  part,  by 
which  the  appellants  transferred  their  interest  in  the 
goods  to  the  said  A.  J.  Sabath  and  Alexander,  who,  in 
consideration  thereof,  agreed  to  buy  up  all  the  outstand- 
ing claims  with  their  own  money  and  sell  the  goods,  and, 
after  reimbursing  themselves,  to  turn  over  the  balance 
to  pay  the  indebtedness  of  Josef  Lurie,  and  to  account 
to  the  said  appellants  for  any  sum  remaining.  The  alle- 
gations of  the  bill  were  specifically  denied  by  appellees, 
thus  forming  the  issue  presented  to  us  for  decision, 
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The  law  is,  that  in  order  to  establish  the  trust  the 
evidence  offered  by  complainants  below  must  have  been 
clear  and  satisfactory,  not  only  as  to  the  existence  of  the 
trust,  but  also  as  to  its  terms  and  conditions.  {Purber 
V.  Page,  143  111.  622;  Francis  v.  Boades,  146  id.  635;  Totvle  v. 
Wadsiaorth,  147  id.  80.)  The  bill  alleges  that  the  trust 
was  created  on  November  23,  1898,  and  an  instrument  in 
writing  is  set  up  in  the  bill  purporting  to  contain  all  of 
its  terms  and  conditions,  but  under  the  undisputed  facts 
of  the  case  it  is  clear  that  no  trust  was  or  could  have 
been  created  at  that  time,  and  if  it  was  created  at  all, 
it  must  have  been  not  earlier  than  December  8  of  that 
year,  and  the  condition  of  the  property  on  the  latter  date 
was  such  that  we  are  unable  to  understand  how  the  par- 
ties could  have  anticipated  the  subsequent  events  which 
occurred,  and  entered  into  the  alleged  agreement.  On 
that  date,  December  8,  the  property  was  in  the  hands 
of  the  sheriff  under  attachment,  and  negotiations  were 
then  pending  between  the  parties  and  Farwell  &  Co.  for 
a  settlement.  At  that  time'the  judgment  against  Lurie 
had  not  been  purchased  by  A.  J.  Sabath  and  Alexander, 
nor  had  any  of  the  goods  been  sold  by  the  sheriff.  The 
negotiations  between  the  parties  resulted  in  no  agree- 
ment whatever,  and  the  property  was  subsequently  sold, 
as  above  stated.  It  is  clear  from  the  evidence  that  the 
writing  set  up  in  the  bill  -was  not  prepared  on  December 
8,  but  was  drawn  up  some  thirty  or  forty  days  after  that 
date  from  a  memorandum  kept  by  one  of  the  attorneys, 
and  was  never  signed  by  A.  J.  Sabath  and  Alexander,  or 
either  of  them,  and  if  presented  to  them  for  their  signa- 
tures they  refused  to  sign  it;  nor  was  it  signed  by  Joseph 
Sabath,  the  guardian.  Manifestly,  he  could  only  have 
executed  such  an  agreement  under  the  authority  of  the 
probate  court,  and  no  such  authority  was  given  him. 
The  contention  that  the  order  of  that  court,  on  Novem- 
ber 23,  1898,  directing  him,  as  guardian  for  the  minor 
children,  successor  to  Josef  Lurie,  to  take  possession 
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of  the  property,  which  exceeded  in  value  the  liability  of 
Lurie  to  the  minors,  authorized  and  made  it  his  duty  to 
enter  into  the  alleged  agreement,  is  wholly  untenable. 
That  order  authorized  the  successor  of  Josef  Lurie  to 
take  charge  of  all  the  property  then  in  the  possession  of 
Josef  Lurie,  but  this  property  was  not  then  in  his  posses- 
sion, and  was  subsequently  sold  without  its  having  been 
returned  to  him.  If  the  contention  of  appellants  is  true, 
the  probate  court  by  its  order  attempted  to  authorize 
tlie  guardian  to  accept  in  full  payment  of  allclaims  due 
his  wards,  goods  which  were  then  in  the  possession  of 
the  sheriff  of  Cook  county  under  writs  of  attachment  ag- 
gregating in  amount  much  more  than  was  realized  from 
their  sale. 

Appellants  also  insist  that  the  sheriff's  sale  is  evi- 
dence of  the  existence  of  the  alleged  trust,  for  the  reason 
that  the  goods  were  sold  for  a  sum  far  less  than  their 
actual  value,  and  they  say  that  by  reason  of  the  trust 
agreement  competition  was  stifled  and  they  (the  appel- 
lants) did  not  attempt  to  protect  said  goods  from  being 
sacrificed.  The  evidence,  however,  shows  that  the  goods 
were  variously  estimated  in  value  at  from  $30,000  to 
f 40, 000,  and  that  at  the  sheriff's  sale  they  brought  $22,- 
834.  The  sale  was  made  in  the  usual  manner  of  conduct- 
ing sheriff's  sales  of  that  kind, — that  is,  the  goods  were 
sold  at  auction  to  the  highest  bidder,  different  persons 
bidding  on  them;  and  it  is  not  true,  as  we  understand  the 
evidence,  that  they  were  sold  at  a  sacrifice  or  for  an  in- 
adequate price  at  such  forced  sale,  nor  does  it  satisfac- 
torily appear  that  the  appellants  had  the  ability  or  could 
have  made  them  sell  for  a  higher  price.  The  action  of 
A.  J.  Sabath  and  Alexander  in  buying  them  was  consist- 
ent with  their  interests.  They  sustained  no  legal,  sub- 
stantial or  trust  relations  to  the  minors.  A.  J.  Sabath 
was  one  of  the  bondsmen  of  Josef  Lurie  as  guardian, 
who  had  become  insolvent  and  his  bondsmen  liable  for 
his  misappropriation  of  the  minors'  money.     The  action 
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of  A.  J.  Sabath  in  buying*  the  goods  was  doubtless  with 
a  purpose  to  save  himself  from  as  much  loss  as  he  could 
upon  that  bond.  All  that  he  did  was  perfectly  consist- 
ent with  that  purpose  and  affords  no  evidence  whatever 
of  an  existing  trust,  as  alleged  in  the  bill. 

The  evidence  also  strongly  tends  to  show  that  this 
alleged  trust  was  an  afterthought  on  the  part  of  Josef 
Lurie,  who  had  improperly  used  the  monej^  of  his  wards 
in  his  own  business  and  thereby  lost  it.  He  was  hope- 
lessly insolvent  and  his  bondsmen  were  liable  for  the 
balance  due  his  wards.  On  April  26,  1900,  and  on  June 
15  of  that  year,  notwithstanding  his  former  report  of  No- 
vember 23,  1898,  he  filed  petitions  in  the  probate  court 
in  which  he  claimed  that  the  deficiency  in  his  account  sls 
guardian  was  caused  by  the  natural  loss  and  decline  of 
the  mercaatile  business,  and  not  through  any  wrongful 
act  or  fraud  on  his  part,  and  in  those  petitions  he  also 
claimed  that  the  property  turned  over  to  his  successor 
largely  exceeded  in  value  the  amount  of  his  liabilities  to 
his  wards,  and  asked  the  court  to  determine  the  amount  of 
credit  he  was  entitled  to,  and  to  discharge  him  and  cancel 
his  bond.  In  neither  of  these  petitions  did  he  say  any- 
thing about  a  trust  having  been  created  between  the  par- 
ties to  this  suit,  although,  according  to  his  bill,  the  trust 
agreement  had  been  entered  into  on  November  23,  1898. 

We  think  the  testimony  in  this  record  clearly  prepon- 
derates in  favor  of  the  appellees.  But  even  if  it  could  be 
held  otherwise,  the  witnesses  appeared  and  gave  their 
testimony  in  open  court,  in  the  hearing  and  presence  of 
the  chancellor,  and  the  rule  in  such  case,  as  often  an- 
nounced by  this  court,  is,  that  his  finding  will  not  be  dis- 
turbed unless  it  can  be  said  that  it  is  against  the  clear 
weight  of  the  evidence. 

We  are  satisfied  that  the  decree  of  the  circuit  court 
was  in  conformity  with  the  law  and  the  facts  of  the  case, 
and  that  it  was  properly  affirmed  by  the  Appellate  Court. 

Judgment  affirmed. 
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Henrietta  H.  Starrett 

v. 
Noel  Brosseau,  Exr. 

OpinUm  filed  February  17, 1904—Behearing  denied  AprQ  IS,  190J^. 

1.  Actions  and  DEFENSES^Tuxture  of  action  at  law  not  changed  &e- 
cauae  pro8ecuted  in  form  of  claim  a^fainst  estale.  A  rig'ht  of  action  at 
law  against  a  person  while  living  remains  an  action  of  the  same 
nature,  whether  it  is  brought  against  the  administrator  or  execu- 
tor in  the  circuit  court  or  filed  in  the  county  court  as  a  claim 
against  the  estate. 

2.  Courts— to^icn  presentation  of  a  claim  does  not  require  exercise  of 
equiiahU  jurisdiction  by  county  court.  Presentation  of  a  claim  against 
the  estate  of  a  deceased  agent  does  not  require  the  exercise  of 
equitable  jurisdiction  by  the  county  court  where  no  breach  of  trust 
is  involved,  the  claim  being  a  money  demand  based  upon  a  single 
alleged  mistake  in  the  agent's  account,  for  which  an  action  at  law 
might  have  been  maintained  against  the  executor. 

3.  Same — when  the  Supreme  Court  cannot  review  faxiA  in  proaeedAng 
aqaifkgt.  estate  begun  in  county  court.  Section  89  of  the  Practice  act 
precludes  the  Supreme  Court  from  reviewing  the  facts,  on  appeal 
from  the  Appellate  Court,  in  a  proceeding  against  an  estate  begun 
in  the  county  court,  where  the  county  court,  in  passing  upon  the 
claim,  does  not  exercise  its  equitable  powers. 

Starrett  v.  Brosseau,  110  111.  A  pp.  605,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kankakee  county;  the  Hon.  John  Small,  Judge, 
presiding. 

J.  Starrett,  for  appellant. 

H.  K.  &  H.  H.  Wheeler,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Truman  Huling,  appellee's  testator,  and  Milo  Huling, 
were  the  executors  of  the  last  will  of  George  V.  Huling, 
deceased.  The  will  bequeathed  the  residuum  of  the  es- 
tate, in  equal  parts,  to  ten  legatees,  of  whom  appellant 
was  one.     On  the  10th  day  of  April,  1895,  the  executors 
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made  a  partial  distribution  in  cash  and  notes  to  each  of 
the  ten  legatees,  by  which  each  legatee  received  in  cash 
and  notes  $50,205.57.  In  order  to  accomplish  this  dis- 
tribution, Truman  Ruling,  deceased,  advanced  a  con- 
siderable sum  of  money  and  took  therefor  certain  of  the 
notes  which  belonged  to  the  deceased,  George  Ruling, 
the  money  so  advanced  being  distributed  to  the  legatees. 
Among  the  notes  for  which  he  so  advanced  the  money 
were,  so  said  Truman  Ruling  claimed,  certain  notes  which 
may- be  conveniently  known  as  the  "Fritz,  Erzinger  and 
Portin"  notes.  Subsequently  the  appellant  placed  the 
notes  falling  to  her  share  in  the  distribution  in  the  hands 
of  Truman  Ruling,  appellee's  testator,  for  collection. 
Said  Truman  made  a  list  in  a  small  book,  which  he  gave 
to  the  appellant,  of  the  notes  so  held  by  him  for  collec- 
tion for  her,  and  in  the  list  appeared  the  Fritz,  Erzinger 
and  Fortin  notes  heretofore  mentioned.  On  the  9th  day 
of  September,  1897,  said  Truman  and  Milo  Ruling,  as 
executors,  made  final  settlement  of  the  estate  of  George 
Ruling,  deceased,  and  were  discharged  by  the  probate 
court  from  further  duty  in  respect  of  said  estate.  After 
the  settlement  of  the  estate  said  Truman  Ruling  con- 
tinued to  act  as  agent  for  the  appellant  in  the  matter  of 
the  collection  of  the  principal  and  interest  of  her  notes. 
In  March,  1899,  correspondence  between  the  appellant 
and  said  Truman  disclosed  to  the  latter  that  the  Fritz, 
Erzinger  and  Fortin  notes  were  listed  on  the  book  he 
had  given  appellant,  as  belonging  to  her.  Re  then  in- 
sisted that  an  error  had  been  made,  by  which  these  notes 
and  the  money  which  he  had  advanced  for  them  were 
both  distributed  to  the  legatees,  whereby  each  legatee 
received  something  more  than  $600  more  than  he  was 
entitled  to  have.  Re  advised  all  of  the  legatees,  and 
after  much  correspondence  his  insistence  was  accepted 
as  being  correct,  and  it  was  further  agreed  that  he  should 
retain  the  Fritz,  Erzinger  and  Fortin  notes,  and  that  each 
legatee  should  pay  the  amount  necessary  from  each,  re- 
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spectively,  to  correct  the  error  and  re-pay  the  appellant 
for  the  loss  of  the  Fritz,  Erzinger  and  Fortin  notes.  This 
was  done,  and  each  of  the  legatees,  other  than  the  ap- 
pellant, paid  him  $618.98,  which  he  paid  to  the  appellant 
to  correct  the  error  aforesaid.  The  appellant  refunded 
the  same  sum  by  deducting  the  same  from  the  proceeds 
of  the  collection  of  a  note  known  as  the  "Maltman  note," 
which  said  Truman  held  for  collection  for  her.  The  ad- 
justment of  the  alleged  error  was  concluded  on  the  19th 
day  of  September,  1899.  Truman  Huling  died  in  Febru- 
ary, 1902.  He  left  a  will,  which  was  probated  and  the 
appellee  qualified  as  executor.  On  the  8th  day  of  April, 
1902,  the  appellant  filed  a  claim  against  the  estate  in 
the  total  sum  of  11391.35.  In  the  claim  she  charged  the 
deceased  with  the  Fritz,  Erzinger  and  Fortin  notes  and 
with  the  amount  deducted  from  the  Maltman  note  as  her 
contribution  to  the  refunding  fund,  and  credited  him  with 
the  amount  paid  to  her,  which  the  other  legatees  had 
paid  him  as  their  contributions  to  the  refunding  fund. 
She  also  claimed  interest  from  the  date  of  the  adjust- 
ment of  the  alleged  error.  The  cause  was  heard  before 
the  county  court  and  judgment  was  entered  against  the 
claimant  (the  appellant).  She  perfected  an  appeal  to  the 
circuit  court  of  Kankakee  county.  When  the  cause  came 
on  to  be  heard  in  the  circuit  court,  the  parties,  by  agree- 
ment, waived  a  trial  by  jury  and  submitted  the  cause  to 
the  court  for  decision.  A  hearing  resulted  in  the  rejec- 
tion of  the  claim,  and  the  claimant  perfected  an  appeal 
to  the  Api)ellate  Court  for  the  Second  District.  The  Ap- 
pellate Court  affirmed  the  judgment  of  the  circuit  court, 
and  the  claimant  has  brought  the  case  into  this  court 
by  her  further  appeal. 

The  parties  presented  tp  the  trial  judge  in  the  circuit 
court  a  number  of  propositions  to  be  held  as  announcing 
correct  legal  principles  applicable  to  the  contentions, 
but  it  is  not  assigned  as  for  error  or  contended  that  the 
court  erred  in  ruling  on  said  propositions,  or  any  of  them. 
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The  contention  for  solution,  as  counsel  for  appellant 
urg^es,  is  whether,  in  making  the  distribution  among  the 
legatees  of  the  estate  of  George  Huling,  deceased,  said 
Truman  Huling  advanced  money  for  the  Fritz,  Erzinger 
and  Portin  notes,  and  the  money  so  advanced  and  the 
notes  were  both  divided  among  the  legatees.  If  such  an 
error  was  not  made,  counsel  for  appellant  contends  said 
Truman  Huling,  as  her  agent,  having  her  notes  for  .col- 
lection, should  have  accounted  to  her  for  the  principal 
and  interest  of  the  Fritz,  Erzinger  and  Fortin  notes  and 
should  return  to  her  the  J618.98  retained  out  of  the  pro- 
ceeds of  the  Maltman  note,  admitting,  however,  that  the 
amount  paid  by  the  other  legatees  through  him  to  her 
should  be  deducted  from  the  total  of  her  claim.  This, 
it  is  clearly  seen,  presents  but  a  question  of  fact  for  de- 
cision. It  is,  therefore,  pertinent  to  inquire  whether,  in 
view  of  the  provisions  of  section  89  of  the  Practice  act, 
the  appellant  is  entitled  to  have  another  hearing  on  a 
mere  question  of  fact,  or  whether  the  determination  of 
the  circuit  court  and  the  Appellate  Court  as  to  the  con- 
troverted question  of  fact  in  the  case  is  final  and  conclu- 
sive. If  the  proceeding  is  to  be  regarded  as  a  cause  in 
chancery  the  provisions  of  said  section  89  of  the  Prac- 
tice act  have  no  application,  and  appellant  is  entitled  to 
have  the  testimony  again  considered  in  this  court  and  the 
weight  thereof  determined  according  to  the  judgment  of 
this  court.  (Henry  v.  CarutJiers^  196  111.  136.)  In  the  case 
cited  we  investigated  and  determined  the  facts  in  a  claim 
filed  by  the  appellee,  Caruthers,  but  his  claim  was  against 
the  deceased  to  recover  a  debt  due  from  a  co-partnership 
of  which  the  deceased  was  a  member,  other  members  of 
the  firm  being  alive  but  insolvent.  We  held  that  an  action 
at  law  might  be  maintained  against  the  surviving  part- 
ners and  that  equity  afforded  a  remedy  against  the  legal 
representative  of  the  deceased  partner,  and  held  that  the 
proceeding  was  therefore  to  be  regarded  as  a  cause  in 
equity  and  might  be  reviewed  by  this  court  on  the  facts. 
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County  courts  sitting  in  probate  have  jurisdiction  of 
both  legal  and  equitable  claims  against  a  decedent,  but 
a  right  of  action  at  law  against  a  person  while  living 
remains  an  action  of  the  same  nature  against  his  legal 
representatives.  It  may  be  prosecuted  in  the  circuit 
court  as  an  action  at  law  against  the  administrator  or 
executor,  {Darling  v.  McDonald,  101  III.  370,)  or  may  be 
filed  in  the  county  court  as  a  claim  against  the  estate, 
and  in  the  latter  forum  the  proceeding  is  to  be  regarded 
as  an  action  at  law,  so  far  as  the  provisions  of  the  Prac- 
tice act  under  consideration  are  concerned.  Whether 
instituted  in  the  circuit  court  or  in  the  county  court  in 
probate,  if  the  action  is  one  at  law  the  Appellate  Court 
is  the  final  court  of  appeal  as  to  controverted  questions 
of  fact. 

It  can  hardly  be  questioned,  it  seems  to  us,  that  an 
action  at  law  would  have  afforded  an  adequate  remedy 
for  the  recovery  of  any  amount  due  the  appellant  from 
the  deceased.  She  did  not  seek  a  full  accounting  of  the 
many  transactions  of  the  decedent,  as  her  agent.  She  did 
not  claim  that  he  had  made  a  profit  out  of  the  subject  mat- 
ter of  the  agency,  to  which  she  was  entitled  under  equi- 
table principles.  Her  claim  was  specific  and  touched  but 
one  of  the  transactions  of  the  agency.  The  claim  was 
not  against  him  to  recover  because  of  any  act  or  omission 
as  the  executor  of  George  V.  Huling.  The  two  executors 
of  the  will  of  George  V.  Huling  had  fully  settled  the  es- 
tate and  had  been  discharged,  and  it  is  not  proposed  to 
disturb  or  question  the  correctness  of  that  settlement. 
The  decedent  was  the  agent  of  the  appellant,  and  as 
such  had  possession  of  her  notes  and  securities  and  pos- 
sessed power  to  collect  and  receive  payment  of  the  same. 
The  bare  relation  of  principal  and  agent  does  not  give 
jurisdiction  to  a  court  of  equity  to  entertain  a  bill  for 
the  collection  of  amounts  claimed  to  be  due  from  the 
agent  or  for  an  accounting.  (16  Ency.  of  PI.  &  Pr.  920.) 
Equity  does  not  exercise  jurisdiction  merely  because  a 
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confidence  is  reposed  or  another  is  trusted  with  the  per- 
formance of  the  acts  for  the  benefit  of  another.  {Steele 
V.  Clark,  77  III.  471.) 

Courts  of  equity  have  entertained  bills  to  enforce  an 
accounting  by  an  agent,  but  only  when  some  special  fea- 
ture or  features  were  present  requiring  the  aid  of  chan- 
cery, as,  for  instance,  that  an  agent  has  employed  the 
subject  matter  of  the  agency  in  an  enterprise  of  his  own 
and  enjoyed  a  profit  therefrom,  or  where  there  has  been 
a  failure  to  account  amounting  to  a  breach  of  trust,  or 
if  an  accounting  involves  the  examination  of  so  many 
complicated  transactions  between  the  principal  and  the 
agent,  or  the  latter,  as  agent,  and  other  persons,  that  it 
would  be  impracticable  to  adjust  them  in  an  action  at 
law,  or  where  the  principal  is  entitled  not  only  to  recover 
money,  but  also  property  which  was  or  has  become  the 
subject  matter  of  the  agency.  In  such  cases  equity  will 
entertain  a  bill  on  the  ground  courts  of  law  cannot  afford 
an  adequate  remedy.  (16  Ency.  of  PI.  &  Pr.  920.)  The  na- 
ture of  the  agency,  the  duties  of  the  agent,  may  create  a 
trust  in  the  subject  matter  of  the  agency,  in  which  case 
equity  will  entertain  a  bill  for  an  accounting  and  relief. 
In  Weaver  v.  Fisher,  110  111.  146,  a  case  of  the  latter  char- 
acter was  presented,  and  we  upheld  the  jurisdiction  of 
a  court  of  equity  to  grant  relief.  Bills  in  chancery  were 
entertained  in  Smith  v.  Wright,  49  111.  403,  for  the  reason 
an  agent  who  had  been  employed  to  obtain  a  land  war- 
rant for  the  principal,  fraudulently  procured  the  warrant 
to  be  located  on  land  in  his  own  name;  and  in  Clapp  v. 
Emery,  98  111.  523,  the  ground  of  equitable  jurisdiction  of 
an  accounting  was,  that  the  peculiar  circumstances  of 
the  case  constituted  the  agent  a  trustee  and  the  transac- 
tion a  trust;  and  in  Davis  v.  Hamlin,  108  111.  39,  the  agent 
was  held  a  trustee,  in  equity,  of  a  lease  which,  in  viola- 
tion of  the  trust  reposed  in  him,  he  had  procured  to  be 
executed  to  himself  for  his  personal  gain.  The  same  equi- 
tably doctrine  that  an  agent  whp  has  dealt  in  the  prop* 
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erty  of  the  agency  for  his  own  benefit  will  he  deemed  a 
trustee  in  equity,  controlled  in  Reese  v.  Wallace,  113  111.  589, 
Vallette  v.  Tedens,  122  id.  607,  Roby  v.  Colehour,  135  id.  300, 
and  Gonant  v.  Risehorough,  139  id.  383. 

It  cannot,  it  seems  to  us,  be  questioned  but  that  an 
action  at  law  would  have  afforded  adequate  relief  in  the 
case  at  bar.  There  was  no  claim  the  agent  had,  in  vio- 
lation of  his  duty,  dealt  in  the  matter  of  the  agency  on 
his  own  account  or  for  his  own  benefit  and  that  she  was 
entitled  to  have  him  declared  to  hold  the  benefit  of  the 
transaction  as  in  trust  for  her.  It  was  not  desired  to 
open  up  the  affairs  of  the  agency  generally.  The  account 
of  the  agent  and  his  acts  and  doings  were  unquestioned 
save  as  to  the  one  matter.  The  claim  did  not  involve 
any  alleged  breach  of  a  trust.  It  was  for  a  simple  money 
demand  based  upon  an  alleged  error  in  a  single  transac- 
tion. Had  the  decedent  not  died  an  action  in  assumpsit 
would  have  afforded  an  adequate  remedy,  or  that  action 
might  have  been  instituted  against  the  executor.  In  Eddie 
V.  Eddie,  61  111.  134,  which  was  an  action  at  law,  we  said: 
"No  one  will  contend  that  if  an  error  was  committed  in 
settling  accounts  by  parties  the  mistake  or  error  might 
not  be  shown,  and  if  it  may  be  and  is  shown,  then  the 
party  against  whom  the  error  was  committed  is  not  bound 
by  that  settlement  as  then  made.  This  instruction  only 
announces  this  rule,  and  is  correct." 

We  think  an  action  at  law  provided  an  adequate 
remedy  and  that  no  ground  for  equitable  interference  ex- 
isted. The  proceeding  is  not,  therefore,  a  proceeding  in 
equity,  but  at  law.  The  parties  clearly  regarded  the  pro- 
ceeding as  an  action  at  law.  They  waived  trial  by  jury 
and  submitted  propositions  of  law  to  be  held  or  refused 
by  the  court.  This  was  the  proper  view,  and  that  bein^ 
true,  the  statute  has  denied  to  appellant  another  hearing 
in  this  court  on  mere  controverted  questions  of  fact. 

No  error  of  law  appearing,  the -judgment  of  the  Ap- 
pellate Court  is  affirmed.  ^   ,       '  *    ^        i 
^                                                                 Judgment  affirmed. 
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The  City  op  Aledo 

V. 

Elizabeth  A.  Honeyman. 

Opinion  filed  February  17, 1904 — Behearirtg  de^ued  April  7, 190Jlh 

1.  Evidence— parfj/  may  put  his  hypothetical  case  cw  he  claims  it  has 
been  proven,  A  party  seeking  the  opinion  of  an  expert  may,  within 
reasonable  limits,  put  his  hypothetical  case  as  he  claims  it  has  been 
proven  and  take  the  opinion  of  the  witness  thereon,  leaving  the 
jury  to  determine  whether  the  case  as  put  is  the  one  proven. 

2.  Same— the  proper  course  where  opposite  party  considers  hypothetical 
question  unfair.  If  a  party  considers  that  his  opponent's  hypotheti- 
cal question  does  not  fairly  cover  the  evidence,  he  may,  on  cross- 
examination,  change  the  question  so  as  to  cover  the  facts  which  he' 
believes  are  applicable  to  the  case  and  shown  by  the  evidence,  and 
failing  to  do  so  he  cannot  complain  of  the  question  on  appeal. 

3.  Instructions— to/icn  instruction  as  to  duty  of  a  city  in  caring  for 
sidewalks  is  not  prejudicial.  An  instruction  requiring  a  city  to  use 
reasonable  care  to  keep  its  sidewalks  in  "good  and  reasonably  safe 
condition"  is  not  prejudicial  because  of  the  use  of  the  word  "good," 
where  several  instructions  for  each  party  announce  the  correct 
rule,  and  where  the  city,  in  one  of  its  own  instructions,  uses  the 
words  "sound  and  sufficient"  with  respect  to  the  sidewalks. 

4.  Samk— refusal  of  correct  instruction  not  applicable  to  the  facts  is  not 
error.  Refusal,  in  an  action  against  a  city  for  injury  from  a  defect- 
ive sidewalk,  of  instructions  requiring  a  person  who  knows  of  the 
unsafe  condition  of  a  sidewalk  to  exercise  care  and  diligence  is 
not  error,  where  the  plaintiff  was  a  stranger  in  the  city,  had  never 
been  on  the  sidewalk  before  and  did  not  know  its  condition. 

City  of  Aledo  v.  Honeyman,  108  111.  App.  536,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Mercer  county;  the  Hon.  W.  H.  Gest,  Jud[je, 
presiding. 

Mc Arthur  &  Cooke,  and  George  W.  Werts,  Jr.,  for 
appellant. 

Wood  &  Elmer,  and  Bassett  &  Bassett,  for  ap- 
pellee. 
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Mr.  Justice  Wilkin  delivered  the  opmion  of  the  court: 

This  is  an  action  on  the  case,  brought  by  appellee  to 
recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  her  upon  a  defective  sidewalk  of  defendant. 
On  August  3,  1901,  she  and  her  husband  were  passing 
along  a  wooden  sidewalk  on  Walnut  street  in  said  city. 
The  husband  stepped  upon  one  end  of  a  loose  board  in 
the  walk,  the  other  end  flew  up,  tripped  her,  throwing 
her  to  the  ground,  injuring  her  spine  and  one  of  her  fin- 
gers. Upon  a  trial  in  the  circuit  court  judgment  was 
rendered  against  the  defendant  for  the  sum  of  $1200, 
which  has  been  affirmed  by  the  Appellate  Court  for  the 
Second  District. 

It  is  insisted  by  appellant  that  the  evidence  does  not 
show  that  the  spine  of  appellee  was  injured,  and  con- 
siderable space  in  the  brief  and  argument  has  been  taken 
up  in  arguing  that  question.  The  judgment  of  the  Ap- 
pellate Court  conclusively  settled  that  and  all  other  con- 
troverted questions  of  fact  in  favor  of  the  plaintiff  below 
and  against  the  defendant. 

Appellant  claims  that  the  trial  court  erred  in  refus- 
ing to  sustain  an  objection  made  by  its  counsel  to  a  hy- 
pothetical question  put  to  one  of  appellee's  witnesses. 
The  objection  made  to  the  question  was  and  is,  that  the 
facts  assumed  by  it  were  not  in  evidence;  but  such  facts, 
claimed  not  to  be  in  evidence,  are  nowhere  specifically 
pointed  out.  In  order  to  take  advantage  of  the  excep- 
tion upon  appeal  to  the  court's  ruling  on  the  objection, 
counsel  should  have  called  the  attention  of  the  trial 
court  to  the  particular  evidence  assumed  in  the  question 
which  was  wanting.  The  rule  applicable  to  hypothetical 
questions  is,  that  the  party  seeking  the  opinion  of  an 
expert  may,  within  reasonable  limits,  put  his  hypothet- 
ical case  as  he  claims  it  has  been  proven  and  take  the 
opinion  of  the  witness  thereon^,  leaving  the  jury  to  deter- 
mine whether  the  case,  as  put,  is  the  one  proven.   {Orand 
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Lodge  I.  0.  if.  A.  v.  Wietlng,  168  111.  408.)  In  this  case  ap- 
pellee had  a  right  to  ask  the  question,  assuming  only  the 
elements  as  she  claimed  they  appeared  in  the  evidence, 
and  if  the  question  so  put  did  not  fully  and  fairly  cover 
all  the  points,  then,  upon  cross-examination,  counsel  for 
appellant  had  a  right  to  change  the  question  so  as  to 
cover  the  facts  which  they  contended  were  applicable  to 
the  case  and  which  reasonably  appeared  from  the  evi- 
dence, and  having  failed  to  pursue  that  practice  they  can 
not  now  complain. 

Objection  is  made  to  the  first  instruction  given  by  the 
court  on  behalf  of  appellee.  This  instruction  is  directed 
to  the  duty  of  the  defendant  to  keep  its  sidewalks  in  a 
reasonably  safe  condition,  and  says,  in  substance,  that 
the  defendant  is  bound  to  use  reasonable  care  and  cau- 
tion to  keep  and  maintain  its  sidewalks  in  good  and  rea- 
sonably safe  condition.  The  objection  is  made  to  the 
use  of  the  word  "good."  The  duty  of  a  city  in  maintain- 
ing its  sidewalks  has  been  frequently  considered  by  this 
court  and  the  rule  of  law  in  that  regard  is  well  settled. 
This  instruction  would  have  been  more  accurate  if  the 
word  "good"  had  been  left  out,  but  we  do  not  think  ap- 
pellant was  injured  by  its  being  inserted,  especially  as 
in  the  seventh  of  its  own  instructions  asked  and  given, 
the  words  "sound  and  sufficient"  are  used,  which,  in  their 
connection,  have  the  same  import  as  the  word  "good"  in 
the  plaintiff's  first  instruction.  Several  instructions  were 
g"iven  on  behalf  of  each  party  which  correctly  defined  the 
duty  of  the  city  in  the  care  and  maintenance  of  its  side- 
walks. The  most  that  could  be  claimed  would  be  that 
the  instruction  objected  to  was  misleading,  but  if  it  was 
subject  to  that  objection  the  defect  was  removed  by  those 
which  correctly  stated  the  law  upon  the  same  subject. 

Appellant  also  objects  to  the  fourth  instruction  given 
on  behalf  of  appellee.  This  instruction  lays  down  the 
rule  that  the  burden  of  proof  is  upon  plaintiff,  and  it  is 
for  her  to  prove  her  case  by  a  preponderance  of  the  evi- 
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dence,  yet  the  degree  of  preponderance  is  not  material. 
The  objection  is  made  to  the  last  sentence,  "the  degree  of 
preponderance  is  not  material."  This  instruction  would 
also  have  been  more  correct  without  the  words  objected 
to,  as  the  preceding  words  sufficiently  state  the  rule 
sought  to  be  announced,  but  we  are  unable  to  discover 
wherein  the  defendant  was  prejudiced  by  the  inaccuracy. 

The  trial  court  refused  to  give  the  thirteenth  and  nine- 
teenth instructions  offered  by  appellant.  These  instruc- 
tions are,  in  substance,  that  the  law  requires  a  person 
who  knows  that  a  sidewalk  is  in  an  unsafe  or  dangerous 
condition  to  exercise  care  and  diligence  in  going  over 
or  upon  such  sidewalk,  and  that  the  law  will  not  permit 
B,  person  who  knowingly  and  negligently  goes  upon  such 
unsafe  or  dangerous  sidewalk  to  recover  damages  sus- 
tained thereby.  It  may  be  conceded  that  these  instruc- 
tions lay  down  substantially  correct  propositions  of  law, 
but  they  were  not  applicable  to  the  facts  of  the  case, 
and  were  properly  refused  for  that  reason.  The  evidence 
shows  that  the  appellee  resided  in  New  Boston,  Mercer 
county,  and  that  her  injury  occurred  in  the  city  of  Aledo, 
in  that  same  county,  and  that  the  appellee  had  never 
been  upon  or  over  the  sidewalk  in  question  before,  did  not 
know  of  its  condition,  and  therefore  was  not  charged  with 
the  care  and  diligence  imposed  by  those  instructions. 

Complaint  is  also  made  of  the  refusal  of  the  trial  court 
to  give  the  fourteenth  and  fifteenth  instructions  offered 
by  appellant.  These  instructions  state  the  law  with  ref- 
erence to  the  notice  necessary  to  appellant,  and  also  the 
rule  in  case  the  jury  should  find  said  injury  was  the  re- 
sult of  a  mere  accident.  Both  instructions  are  reasonably 
correct  as  statements  of  propositions  of  law,  but  the  fifth, 
eighth  and  eleventh  given  on  behalf  of  appellant  fully 
cover  the  same  ground,  and  there  was  therefore  no  rever- 
sible error  in  the  refusal  of  the  fourteenth  and  fifteenth. 

Our  examination  and  consideration  of  all  the  instruc- 
tions given,  lead  to  the  conclusion  that  the  jury  was 
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fully  and  fairly  instructed  and  that  there  was  no  sub- 
stantial error  in  the  refusal  of  those  rejected. 

We  find  no  reversible  error  in  the  case,  and  the  judg- 
ments of  the  circuit  and  Appellate  Courts  will  therefore 

be  affirmed.  r  ^         *    ^       ^ 

Judgment  affirmed, 

Mr.  Justice  Scott  took  no  part  in  the  decision  of 
this  case. 


The  Illinois  State  Trust  Company 

V, 

St.  Louis,  Iron  Mountain  and  Southern  Railway  Co. 

opinion  filed  February  17^  1904 — Behearing  denied  April  1£,  1904, 

1.  Eminent  domain— ^potocr  of  eminenl^domain  can  be  exercised  only 
as  pi-escribed  by  the  tegislature.  The  power  of  eminent  domain  is  in- 
cident to  sovereigfnty  and  inherent  in  the  State,  and  can  be  exer- 
cised only  on  the  occasion,  in  the  mode  and  by  the  agency  prescribed 
by  the  legislature.' 

2.  Same— foreign  coiporation  cannot  exercise  power  of  eminent  domain 
except  by  consent  of  the  legislature.  The  legislature  may  delegate  the 
power  of  eminent  domain  to  a  foreign  corporation,  but  the  latter 
can  exercise  such  power  only  when  so  delegated,  notwithstanding 
its  power  in  that  respect  granted  by  its  charter. 

3.  Same — acts  authorizing  condemnation  must  be  strictly  construed. 
The  power  of  eminent  domain  is  in  derogation  of  common  rigl^t, 
and  all  acts  conferring  such  power  must  be  strictly  construed  and 
the  power  denied  unless  clearly  conferred  both  by  the  letter  and 
the  spirit  of  the  act. 

4.  Same — it  is  for  the  courts  to  say  whether  the  statutory  conditions  for 
exercise  ofpoujer  exist.  The  question  under  what  conditions  the  power 
of  eminent  domain  may  be  exercised  is  purely  legislative,  but  it  is 
for  the  courts  to  decide,  when  called  upon,  whether  the  statutory 
conditions  authorizing  "the  exercise  of  such  power  exist. 

5.  Railroads — act  of  1899  is  only  authority  for  foreign  corporations 
to  condemn  property.  The  act  of  1899,  (Laws  of  1899,  p.  116,)  relating 
to  the  purchase  by  foreign  corporations  of  railroad  or  toll  bridges 
or  railroads  or  parts  of  railroads  in  Illinois,  is  the  only  authority 
for  the  exercise  of  the  power  of  eminent  domain  in  Illinois. 
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6.  Same— act  of  1899  construed.  The  act  of  1899,  (Laws  of  1899, 
p.  116,)  authorizing  a  foreign  corporation  to  purchase  a  railroad 
in  Illinois  and  to  thereafter  exercise  the  powers  possessed  by  the 
company  whose  road  was  purchased,  including  the  power  of  emi- 
nent domain,  by  its  terms  expressly  forbids  the  purchase  of  any 
parallel  or  competing  line. 

7.  Same — token  a  foreign  oorporatum  cannot  exercise  power  of  eminent 
domain  under  act  of  1899,  A  foreign  corporation  cannot  exercise  the 
power  of  eminent  domain  in  Illinois,  under  the  act  of  1899,  by  vir- 
tue of  its  purchase  of  a  line  of  railroad  in  Illinois,  where  such  line 
runs  parallel  to  the  line  of  the  petitioner  in  another  State,  the  two 
being  separated  only  by  the  boundary  river  and  running  from  con- 
nected points  on  opposite  sides  of  the  river. 

8.  Same— /orcigm  corporcUion  cannot  claim  power  to  condemn^  regardr 
less  of  legality  of  Us  purchase.  Where,  on  motion  to  dismiss  a  petition 
by  a  foreign  corporation  to  condemn  land,  the  petitioner,  in  at- 
tempting to  establish  its  right  to  exercise  such  power  under  the 
act  of  1899,  shows  the  purchase  of  a  railroad  which,  by  the  express 
terms  of  the  act,  is  prohibited,  the  petition  must  be  dismissed,  not- 
withstanding the  legality  of  the  petitioner's  purchase  has  not  been 
questioned  by  the  State  on  quo  warranto.  {Thomas  v.  8t,  Louis^  Bei2e- 
ville  and  Southern  Eaikoay  Co.  164  111.  634,  distinguished.) 

Appeal  from  the  County  Court  of  St.  Clair  county; 
the  Hon.  J.  B.  Hay,  Judge,  presiding. 

Wise  &  McNulty,  for  appellant. 

W.  S.  Foreman,  (L.  D.  Turner,  of  counsel,)  for  ap- 
pellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  judgment  of  the  county 
court  of  St.  Clair  county  in  a  condemnation  proceeding, 
fixing  the  compensation  to  be  paid  by  appellee,  a  foreign 
corporation,  to  appellant  for  a  strip  of  land  one  hundred 
feet  wide  lying  along  and  adjoining  the  original  right  of 
way  of  the  St.  Louis  Valley  Railway  Company,  in  said 
county. 

The  petition  for  condemnation  was  filed  by  appellee 
on  May  29,  1903,  and  alleged  that  petitioner  was  a  for- 
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eig-n  corporation  formed  by  the  consolidation  of  corpora- 
tions organized  and  existing  under  the  laws  of  the  States 
of  Missouri  and  Arkansas  and  qualified  under  the  laws  of 
this  State  to  do  business  in  this  State;  that  it  was  the 
owner  of  a  railroad  in  this  State  running  through  the 
counties  of  St.  Clair,  Monroe,  Randolph,  Jackson,  Union, 
Alexander  and  Williamson,  which  was  in  operation,  and 
that  it  was  necessary  in  the  operation  of  the  said  line 
of  railway  to  have  railroad  yards  located  on  the  lands 
described  in  the  petition.  Appellant,  the  owner  of  the 
Ifinds  sought  to  be  taken  and  appropriated  to  the  use  of 
the  petitioner,  moved  the  court  to  dismiss  the  proceed- 
ing, for  the  reason  that  the  petitioner  was  a  foreign  cor- 
poration organized  and  existing  under  the  laws  of  the 
States  of  Missouri  and  Arkansas  and  not  organized  or 
chartered  under  the  laws  of  this  State,  and  that  it  had 
no  right  to  institute  the  suit  or  exercise  the  power  of 
eminent  domain  by  condemning  land  in  this  State.  Upon 
the  hearing  of  the  motion  the  petitioner  offered  evidence 
for  the  purpose  of  proving  the  incorporation  of  the  Cairo 
and  Pulton  Railroad  Company  in  the  State  of  Arkansas 
and  the  St.  Louis  and  Iron  Mountain  Railroad  Company 
in  the  State  of  MissQuri,  and  the  consolidation  of  the 
two  under  the  name  of  the  St.  Louis,  Iron  Mountain  and 
Southern  Railway  Company,  the  petitioner,  by  virtue  of 
the  statutes  of  said  States, — which  evidence,  for  the  pur- 
pose of  this  decision,  will  be  assumed,  without  passing 
on  the  question,  to  have  been  competent  and  sufficient 
for  the  purpose.  Petitioner  also  offered  in  evidence  ar- 
ticles of  incorporation  of  the  St.  Louis  Valley  Railway 
Company  for  the  construction  and  operation  of  a  railway 
from  East  St.  Louis  through  the  counties  of  St.  Clair, 
Monroe,  Randolph,  Jackson,  Union,  and  Alexander,  to 
Cairo,  and  a  deed  of  conveyance  of  said  railway  executed 
by  the  St.  Louis  Valley  Railway  Company  to  the  peti- 
tioner. Defendant  objected  to  the  introduction  of  this 
deed  on  the  ground  that  the  St.  Louis  Valley  railway 
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■was  a  competing  and  parallel  railway  with  the  Iron 
Mountain  and  Southern  railway,  and  that  by  the  statute 
a  conveyance  to  the  petitioner  was  prohibited.  The  ob- 
jection was  overruled.  The  petitioner  also  introduced 
testimony  that  the  St.  Louis  Valley  railway  was  finished 
from  the  city  of  East  St.  Louis  a  distance  of  one  hundred 
and  twenty-two  miles,  to  a  small  place  called  Gales, 
about  two  miles  north  of  Thebes,  and  was  in  the  posses- 
sion of  the  petitioner.  The  witnesses  testified  that  the 
general  course  of  said  railway  was  a  little  west  of  south, 
along  the  east  side  of  the  Mississippi  river;  that  the 
St.  Louis,  Iron  Mountain  and  Southern  railway  of  the 
petitioner  was  on  the  west  side  of  the  Mississippi  river, 
in  Missouri,  and  ran  in  the  same  general  direction;  that 
the  two  roads  were  practically  parallel  to  Thebes,  and 
when  the  St.  Louis  Valley  railway  should  be  completed 
to  Cairo  they  would  run  in  the  same  direction  and  be  sub- 
stantially parallel  lines;  that  the  St,  Louis,  Iron  Moun- 
tain and  Southern  railway  started  at  St.  Louis  and  ran 
to  a  point  opposite  Cairo,  and  that  railroads  so  situated 
and  running  in  the  same  direction  are  competitors  for 
business.  The  conrt  overruled  the  motion  of  defendant 
to  dismiss  the  proceeding  and  empaneled  a  jury  to  as- 
certain the  compensation  to  be  paid  to  the  defendant. 
A  verdict  was  returned  and  a  judgment  entered  upon  it. 
The  power  of  eminent  domain  is  an  incident  to  sover- 
eignty and  inherent  in  the  State,  and  can  be  exercised 
only  on  the  occasion,  in  the  mode  and  by  the  agency  pre- 
scribed by  the  legislature.  No  other  State  can  authorize 
the  exercise  of  that  power  within  this  State,  and  the 
laws  under  which  petitioner  has  its  existence  could  not 
and  do  not  purport  to  do  so.  The  petitioner  can  have  no 
legal  existence  in  this  State,  outside  of  the  boundaries  of 
the  States  where  it  was  incorporated,  and  can  exercise 
none  of  the  powers  conferred  by  its  charter  except  by 
consent  of  the  legislature  of  this  State.  It  is  competent 
for  the  legislature  to  delegate  the  exercise  of  the  power 
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of  eminent  domain  to  a  foreign  corporation,  (13  Am.  & 
Eng.  Ency.  of  Law, — 2d  ed. — 858,)  but  the  power  can  only 
be  exercised  when  so  granted.  The  power  to  take  the 
property  of  the  individual  without  his  consent  is  against 
common  right,  and  all  acts  authorizing  such  a  taking 
are  to  be  strictly  construed.  (Chicago  and  Eastern  Illinois 
Railroad  Co.  v.'Wiltse,  116  111.  449;  Chicago  and  Northwestern 
Railway  Co.  v.  Oalt,  133  id.  657.)  Unless  both  the  letter 
and  the  spirit  of  the  statute  relied  upon  clearly  confer 
the  power  it  cannot  be  exercised.  {Ligare  v.  City  of  CJii- 
cago,  139  111.  46.)  The  question  under  what  conditions  the 
power  shall  be  exercised  is  purely  legislative,  but  it  is 
the  duty  of  the  court,  when  called  upon,  to  decide  whether 
the  statutory  conditions  exist  and  whether  the  taking 
of  the  property  is  within  the  statutory  power  conferred. 
Harvey  v.  Aurora  and  Geneva  Railway  Co.  174  111.  295. 

The  general  statute  providing  for  the  exercise  of  the 
right  of  eminent  domain  does  not  embrace  foreign  corpo- 
rations, and  the  only  a!uthority  granted  to  them  is  con- 
tained in  the  act  entitled  "An  act  concerning  the  rights, 
powers  and  duties  of  certain  corporations  therein  men- 
tioned, authorizing  the  sale  and  transfer  of  any  railroad, 
or  railroad  and  toll  bridge,  and  other  property,  fran- 
chises, immunities,  rights,  powers  and  privileges  con- 
nected therewith  or  in  respect  thereto,  of  any  corporation 
of  this  State  to  a  corporation  of  another  State,  and  pre- 
scribing the  rights,  powers,  duties  and  obligations  of  the 
purchasing  company,"  approved  April  21,  1899.     (Laws 
of  1899,  p.  116.)   That  act  consists  of  a  single  section,  and 
provides,  in  substance,  that  whenever  a  corporation  or- 
ganized under  the  laws  of  another  State  shall  be  in  pos- 
session of  a  railroad  situated  in  this  State  belonging  to 
a  corporation  of  this  State,  or  shall  own  or  control  all 
of  the  capital  stock  of  such  corporation  of  this  State, 
then  the  corporation  of  this  State  may  sell  and  convey 
and  the  corporation  of  the  other  State  may  purchase,  in 
fee  simple  or  otherwise,  such  railroad,  and  hold,  in  fee 
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simple  or  otherwise,  the  property  so  purchased,  and  may 
exercise  the  powers,  privileges  and  franchises  of  the  cor- 
poration whose  property  is  so  purchased,  and  may,  when 
necessary  or  proper,  exercise,  in  the  same  manner  as 
railroad  corporations  in  this  State  are  authorized  to,  the 
power  of  eminent  domain  in  acquiring  lands  or  property 
necessary  or  convenient  for  the  betterment,  maintenance, 
extension  or  operation  of  such  railroad,  and  for  the  con- 
struction, use  and  maintenance  of  spurs,  switches,  side- 
tracks, depots,  stations,  terminals  and  other  franchises 
to  be  used  in  connection  with  such  railroad,  with  the  fol- 
lowing proviso:  "That  this  act  shall  not  be  construed 
so  as  to  permit  any  railroad  company  to  purchase  any 
parallel  or  competing  line  of  railroad  in  this  State." 

The  evidence  showed  that  the  railroad  of  the  peti- 
tioner and  the  one  purchased  within  this  State  are  paral- 
lel and  competing  roads,  starting  from  St.  Louis  and  East 
St.  Louis,  on  the  opposite  sides  of  the  Mississippi  river, 
with  connections  through  a  terminal  association  at  that 
point  and  running  to  points  on  the  opposite  banks  of  the 
same  river.  The  fact  that  they  are  separated  by  the 
river,  constituting  another  public  highway,  is,  of  course, 
of  no  consequence,  and  inasmuch  as  the  act  prohibits  the 
purchase  by  a  foreign  corporation  of  a  parallel  or  com- 
peting line  of  railroad  in  this  State,  the  fact  that  they 
are  in  different  States  makes  no  difference.  The  purchase 
is  one  that  is  prohibited  by  the  statute. 

But  it  is  contended  that  if  the  purchase  was  illegal, 
the  petitioner  could  still  condemn  the  defendant's  lands, 
and  the  legality  of  the  purchase  could  only  be  inquired 
into  by  quo  warranto.  Counsel  say  that  we  so  decided 
in  the  case  of  Thomas  v.  St.  Louis,  Belleville  and  Southern 
Hallway  Co.  164  111.  634.  In  that  case  a  corporation  of 
this  State  authorized  to  construct  and  maintaia  a  rail- 
road and  to  take  private  property  for  its  use  by  the  exer- 
cise of  the  power  of  eminent  domain,  filed  its  petition  to 
condemn  a  right  of  way.     There  was  no  claim  that  the 
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franchise  of  the  petitioner  had  been  forfeited  or  that  the 
power  to  condemn  had  not  been  granted  to  it,  but  the  de- 
fendants offered  to  prove  that  the  railway  of  petitioner 
was  a  parallel  line  with  that  of  another  railway  com- 
pany, not  a  party  to  the  proceeding",  and  that  both  lines 
were  operated  by  the  Illinois  Central  Railroad  Company, 
which  was  not  a  party.  The  claim  was,  that  petitioner 
had  entered  into  an  illegal  combination  with  another 
company,  by  which  it  might  have  exposed  itself  to  pen-' 
alties  or  to  a  forfeiture,  but  it  was  still  in  the  possession 
and  use  of  its  franchise.  A  private  individual  cannot 
question  the  legal  existence  of  a  de  facto  corporation, 
and  it  was  held  that  the  court  would  not  try  the  question 
whether  the  petitioner  had  in  some  way  violated  the  law. 
In  this  case  the  motion  to  dismiss  for  want  of  power  to 
condemn  land  in  this  State  did  not  involve  the  question 
of  the  legal  existence  of  the  corporation  where  it  was 
organized.  The  question  was  whether  it  had  acquired 
the  power  to  condemn  the  defendant's  lands  under,  the 
provisions  of  the  act  of  1899.  That  is  not  the  same  ques- 
tion decided  in  the  case  relied  upon.  The  petitioner,  as 
a  corporation  of  another  State,  was  required  to  bring 
itself  within  the  terms  of  the  act,  and  could  only  do  so 
by  proving  the  purchase  of  the  St.  Louis  Valley  railway. 
It  could  only  exercise  the  power  to  take  the  defendant's 
lands  against  its  will  by  proving  such  purchase,  and  it 
could  not  make  the  purchase  except  under  the  conditions 
prescribed  by  the  act.  Instead  of  proving  a  purchase 
authorized  by  the  statute,  which  would  give  it  a  right 
to  condemn  land  for  the  improvement,  maintenance  and 
use  of  the  railroad  so  purchased,  it  proved  a  purchase 
prohibited  by  the  act  itself.  In  attempting  to  prove  the 
power  to  condemn  it  proved  the  illegality  of  the  purchase 
and  transaction.  Petitioner  was  asking  the  aid  of  the 
court  to  exercise  a  right  which  it  claimed  had  been  del- 
egated to  it  by  the  legislature  of  this  State,  and  the 
evidence  showed  that  it  had  not  complied  with  the  con- 
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dition  upon  which  the  power  was  delegated,  but,  on  the 
contrary,  had  violated  it.  This  court  has  uniformly  held 
that  a  foreign  corporation  which  has  not  complied  with 
the  conditions  prescribed  for  transacting  business  in  this 
State  cannot  maintain  an  action  in  the  courts  of  the 
State.  {Cincinnati  Mutual  Health  Assurance  Co,  v.  Rosenthal, 
55  111.  85;  Supreme  Order  of  Iron  Hall  v.  Origsby,  178  id. 
57;  Tliompson  Co,  v.  Whitehed,  185  id.  454.)  The  legislature 
have  power  to  impose  such  conditions  upon  foreign  cor- 
porations for  the  exercise  of  powers  or  privileges  in  this 
State  as  they  may  choose,  and  such  conditions  must  be 
complied  with.  The  purchase  of  a  railway  prohibited 
by  the  act  is  illegal  and  void,  and  while  in  such  a  case 
the  State  might  oust  the  foreign  corporation  from  the 
exercise  of  the  franchise  within  this  State,  we  do  not 
think  that  the  courts  ought  to  entertain  a  petition  for 
condemnation  where  the  petitioner  does  not  bring  itself 
within  the  statute  delegating  the  power  to  condemn. 

The  judgment  of  the  county  court  of  St.  Clair  county 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Barnett  &  Record  Company 
Casper  Schlapka. 

Opinion  filed  Fehnmry  17, 1904^Rehearing  denied  April  IS,  190J^ 

t 

1.  Master  and  skrvant— lo/icn  case  should  go  to  the  jury.  An  ac- 
tion by  a  servant  for  injuries  should  go  to  the  jury  where  the  evi- 
dence tends  to  prove  that  the  master  did  not  exercise  ordinary 
care  to  provide  the  servant  a  reasonably  safe  place  to  work,  and 
that  the  master  had  knowledge  of  the  danger  but  that  the  servant 
did  not  know  of  the  danger  and  had  not  equal  means  of  knowledge 
with  the  master. 

2.  Sauk— effect  where  servant  has  some  knowledge  of  danger*  That  a 
servant  had  some  knowledge  of  the  danger  of  obedience  to  the 
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command  of  the  foreman,  who  knew  of  the  danger  fully,  does  not 
defeat  a  recovery  for  injury  received  in  carrying  out  the  order,  if 
he  acted  with  the  degree  of  care  which  an  ordinarily  prudent  man 
would  have  exercised  under  the  circumstances. 

3.  Same — what  equwcUent  to  re-affirmance  of  order.  Where  a  ser- 
vant is  ordered  i}y  the  foreman  to  work  in  a  tunnel  and  is  assured 
hy  the  foreman  there  is  no  danger  of  a  cave-in,  the  fact  that  the 
foreman,  after  ordering  other  men  to  leave  the  work  on  account 
of  the  danger,  which  order  was  not  understood  by  the  plaintiff, 
knowingly  permitted  the  plaintiff  to  again  enter  at  the  request  of 
another  servant,  amounts  to  an  affirmance  of  his  earlier  order  to 
work  in  the  tunnel. 

4.  Samk— servant  not  required  to  make  inspection  for  latent  dangers. 
While  a  servant  ordered  to  w'ork  in  a  tunnel  cannot  close  his  eyes 
to  obvious  dangers,  yet  he  is  not  required  to  make  an  investiga- 
tion as  to  the  character  of  the  soil  and  the  latent  danger  there- 
from, but  may  rely  upon  the  master's  performance  of  his  duty  to 
exercise  ordinary  care  to  see  that  the  place  is  reasonably  safe. 

5.  Damages — when  instmction  as  to  measure  of  damages  is  not  im- 
proper. An  instruction  as  to  the  measure  of  damages  for  personal 
injury  is  not  improper  which  authorizes  the  jury  to  take  into  con- 
sideration the  effect,  if  any,  of  the  injury  in  the  future  upon  plain- 
tiff's ability  "to  work  in  his  ordinary  and  former  line  of  labor." 

6.  Instructions— i/j/i€n  instruction  is  properly  modified.  An  in- 
struction in  a  personal  injury  case  advising  the  jury  that  defend- 
ant was  not  liable  for  an  injury  arising  from  such  conduct  and 
commands  on  its  part  as  might  be  expected  of  a  reasonably  prudent 
person,  is  properly  modified  by  inserting  the  words  "having  due 
regard  to  the  safety  of  plaintiff." 

Baimett  &  Becord  Co.  v.  Scfdapka^  110  111.  App.  672,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  N.  B.  Worthington, 
Judge,  presiding. 

This  suit  was  an  action  on  the  case  brought  by  ap- 
pellee, against  appellant,  in  the  circuit  court  of  Peoria 
county,  where,  at  the  September  term,  1902,  a  trial  was 
had  before  a  jury  and  a  verdict  rendered  in  favor  of  ap- 
pellee for  $3760.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  having  been  made  and  overruled,  judgment 
was  entered  on  the  verdict,  and  appellant  appealed  to 
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the  Appellate  Court  for  the  Second  District.  That  court 
afSrmed  the  judgment  of  the  circuit  court,  and  the  case 
is  now  brought  to  this  court  by  appeal. 

The  declaration  consisted  of  two  counts,  the  first 
charging  that  the  appellant  carelessly  and  negligently 
shored,  propped  and  braced  the  sides,  walls  and  banks 
of  a  certain  ditch  or  tunnel  which  it  was  constructing, 
in  a  manner  which  was  insecure,  unsafe  and  dangerous, 
and  that  plaintiff,  not  having  knowledge  of  these  de- 
fects, and  being  assured  by  defendant  that  said  ditch  or 
tunnel  was  a  safe  place  in  which  to  work,  by  the  order 
of  defendant's  foreman  commenced  work  therein,  and 
while  so  engaged  in  his  work  the  side  walls  and  banks 
of  the  ditch  or  tunnel  broke,  caved  in  and  fell  upon  him, 
whereby  he  was  injured.  The  second  count  differed  from 
the  first  in  that  it  charged  that  defendant  carelessly 
and  negligently  partially  excavated  and  constructed  the 
ditch  or  tunnel  before  plaintiff  was  employed  by  de- 
fendant, and  that  plaintiff  had  no  knowledge  that  the 
excavating  had  been  carelessly  and  negligently  done 
theretofore,  etc.  To  the  declaration  defendant  pleaded 
the  general  issue. 

Appellant  is  a  construction  company,  and  during  the 
summer  of  1901  was  engaged  in  erecting  an  annex  to  the 
Iowa  elevator,  near  the  city  of  Peoria,  and  in  construct- 
ing a  ditch  (referred  to  as  a  tunnel)  connecting  these  two 
buildings,  through  which  grain  could  be  taken  from  one 
building  to  the  other.  This  tunnel  was  thirty-five  feet 
long,  an  average  of  eight  feet  deep  and  twelve  feet  wide 
at  the  bottom.  Along  both  sides  of  the  bottom  of  the 
tunnel,  trenches,  about  three  feet  wide  and  eighteen 
inches  deep,  were  being  dug,  boards  placed  on  each  side 
of  the  trenches,  and  boxes  constructed  therein,  into  which 
concrete  was  placed  to  form  the  foundation  or  base  for 
the  walls  of  the  tunnel.  The  sides  of  the  tunnel  did  not 
rise  perpendicularly,  but  sloped,  so  that  the  tunnel  was 
about  three  feet  wider  at  the  top  than  at  the  bottom. 
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The  tunnel  was  not  covered.  It  was  nothing  more  than 
a  wide,  open  ditch.  There  was  nothing  whatever  over 
it  except  two  railroad  tracks  which  crossed  it,  and  a 
shed,  which  the  company's  carpenter,  on  behalf  of  ap- 
pellant, testified  covered  part  of  it,  but  at  what  part  of 
the  tunnel  this  shed  was  located  the  evidence  does  not 
disclose.  No  other  witness  in  the  case  testified  in  re- 
gard to  the  shed.  The  rails  for  the  railroad  tracks  were 
fastened  to  ties  which  rested  on  I-beams,  and  these  beams 
were  temporarily  supported  by  upright  timbers  resting 
in  mud-sills  at  the  bottom  of  the  tunnel. 

On  August  6,  1901,  appellee  was  employed  by  appel- 
lant to  work  for  it.  He  commenced  work  in  the  after- 
noon of  that  day,  helping  dig  a  small  outside  ditch.  The 
remainder  of  the  afternoon  he  was  engaged  in  removing 
stone  from  a  box-car.  On  the  following  morning  he  was 
ordered  by  appellant's  foreman  to  work  in  one  of  the 
trenches  in  the  bottom  of  the  tunnel.  He  looked  at  the 
wall  of  the  tunnel  and  inquired  of  the  foreman  if  it  was 
solid,  in  response  to  which  the  foreman  said  that  it  was, 
and  ordered  plaintiff  to  proceed  with  work  in  the  trench. 
Plaintiff  worked  at  digging  a  short  time,  when,  as  he  says, 
his  services  were  no  longer  required  there  and  he  went 
outside  and  was  at  work  on  the  surface  of  the  ground. 
About  five  minutes  after  leaving  this  trench,  and  while 
he  was  standing  at  the  mouth  of  the  tunnel,  a  man  car- 
rying a  board  came  up  and  asked  appellee  to  take  one 
end  of  it  and  help  carry  it  into  the  ditch.  Appellee 
testified  that  this  man  was  a  stranger  to  him.  Brown, 
a  carpenter  in  the  employ  of  appellant,  testified  that  he 
was  the  man  referred  to  by  appellee.  They  carried  the 
board  in,  appellee  walking  in  the  trench  at  the  side  of 
the  tunnel  on  which  the  board  was  to  be  placed.  Brown 
testified  that  the  board  was  being  taken  in  to  shore  the 
side  of  the  tunnel,  which  he  had  observed  a  few  minutes 
before  was  cracked  and  appeared  unsafe,  while  appellee 
testified  that  the  board  was  to  be  used  in  the  trench  in 
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making  the  box  for  concrete.  When  appellee  reached 
the  place  in  this  trench  where  he  had  been  at  work  dig- 
ging, the  side  of  the  tunnel  caved  in  from  the  top  and  a 
large  amount  of  earth  and  bricks  fell  upon  him,  causing 
the  injuries  complained  of  in  this  suit. 

About  three  days  previous  to  the  injury  the  side  of 
another  tunnel  or  ditch  which  appellant  was  construct- 
ing about  twenty-five  feet  away  from  this  one  had  caved 
in.  The  ground  in  both  of  these  tunnels  was  of  the  same 
character.  At  the  surface  was  filled  or  made  ground, 
which  was  cohesive.  Proceeding  downward  the  soil  be- 
came looser,  and  seven  or  eight  feet  below  the  surface 
there  was  a  sandy  soil.  For  a  distance  of  about  sixteen 
feet  on  the  side  of  the  tunnel  where  appellee  was  injured, 
appellant  had  placed  boards  or  timber  against  the  side 
of  the  tunnel,  but  this  support  stopped  about  twelve  feet 
from  the  place  where  appellee  was  injured,  and  at  that 
place  there  was  nothing  whatever  to  keep  the  side  from 
caving  in.  At  or  very  near  the  place  where  the  injury 
occurred  one  of  the  railroad  tracks  crossed  the  tunnel, 
and  for  two  or  three  nights  previous  thereto  engines  and 
cars  had  crossed  on  this  track, — a  fact  known  to  the 
master  but  not  to  the  servant.  The  passage  of  these 
engines  and  cars  was  apt  to  loosen  the  soil.  A  few  min- 
utes before  the  injury,  machinery  in  the  Iowa  elevator 
was  started,  and  appellant's  foreman  noticed  that  it 
caused  the  earth  on  one  side  of  the  tunnel  to  vibrate,  and 
noticed  a  crack  in  that  side  extending  from  the  top  to 
the  bottom,  and  ordered  the  workmen  out  of  the  trench 
on  that  side  of  the  tunnel. 

Appellee  swears  he  received  no  warning  from  any 
one  until,  carrying  the  end  of  the  board,  he  reached  the 
place  in  the  ditch  where  he  was  injured,  when  the  fore- 
man, who  was  standing  near  by  in  the  tunnel,  called 
to  him  to  go  away  or  get  out,  but  the  side  immediately 
caved  in,  and  he  had  no  time  to  get  out  of  the  trench  be- 
fore the  earth  fell  on  him.     He  testified  that  he  had  had 
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no  previous  experience  in  making  such  excavations  or 
working  about  them. 

At  the  close  of  plaintiff's  evidence,  and  again  at  the 
close  of  all  the  evidence  in  the  case,  appellant  submitted 
and  requested  the  court  to  give  to  the  jury  an  instruction 
in  writing  telling  them  to  find  the  defendant  not  guilty, 
which  the  court  refused  to  do. 

The  alleged  errors  relied  upon  by  appellant  for  a  re- 
versal of  the  cause  by  this  court  are  the  action  of  the 
court  in  refusing  the  peremptory  instruction,  the  giving 
of  appellee's  first  and  fourth  instructions,  and  modify- 
ing the  fourth,  eighth,  ninth  and  eleventh  instructions 
offered  by  appellant. 

Stevens,  Horton  &  Abbott,  for  appellant. 

« 

Harry  S.  Miller,  (Elmer  J.  Slough,  of  counsel,)  for 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  evidence  in  this  case,  the  substance  of  which  is 
recited  in  the  foregoing  statement  of  facts,  tends  to  prove 
that  the  master  did  not  exercise  ordinary  care  to  provide 
a  reasonably  safe  place  for  the  servant  to  work  in;  that 
the  master  had  knowledge  of  the  danger;  that  the  ser- 
vant did  not  know  of  the  danger  and  had  not  equal  means 
of  knowing  with  the  master.  The  peremptory  instruction 
was  therefore  properly  refused.  Lake  Erie  and  Western 
Railroad  Co.y,  Wilson,  189  111.  89;  Momence  Stone  Co.  v.  Tur- 
relly  205  id.  515;   Western  Stone  Go.  v.  Muscial,  196  id.  382. 

The  danger  was  latent  in  its  character,  and  arose,  in 
great  measure,  from  the  formation  of  the  soil  through 
which  the  tunnel  was  excavated.  Appellant  had  notice 
of  this  danger  from  the  fact  that,  a  few  days  before,  a 
similar  accident  had  occurred  in  another  tunnel,  through 
the  same  sort  of  soil,  a  short  distance  from  this  one.  Ap- 
pellee inquired,  before  going  into  the  excavation,  whether 
there  was  danger  of  the  character  which  actually  ^Xr 
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isted,  and  the  reply  of  appellant's  superintendent  was, 
substantially,  an  assurance  that  there  was  none.  He  then 
went  into  the  ditch  and  worked  in  one  of  the  trenches 
along  the  side  a  short  time,  when,  as  he  says,  there  were 
more  men  there  than  were  needed,  and  he  went  outside 
to  shovel  away  the  earth  that  was  thrown  out  on  the 
side  of  the  tunnel.  Shortly  after  this  it  was  discovered 
by  the  superintendent  that  the  bank  on  one  side  was 
breaking  away  and  apt  to  fall  in  immediately.  The  men 
then  remaining  in  the  trench  on  that  side  were  ordered 
out  of  the  trench,  but  not  out  of  the  tunnel,  on  this  ac- 
count. Appellee  swears  that  he  heard  no  such  order, 
and  it  is  earnestly  insisted  that  when  he  went  back  after 
this,  helping  a  carpenter  to  carry  a  board  in,  he  assumed 
the  risk  of  injury  from  the  accident  which  thereafter  oc- 
curred. The  answer  to  this  is,  that  the  evidence  on  his 
part  tends  to  show  that  he  had  not  been  advised  of  the 
impending  danger.  It  does  not  appear  that  he  had,  or 
ought  to  have  had,  knowledge  of  any  change  in  condi- 
tions which  existed  at  the  time  he  had  been  assured  by 
the  master's  representative  that  there  was  no  danger  of 
the  kind  which  in  fact  actually  existed.  He  went  into 
the  tunnel  carrying  one  end  of  the  board  in  consequence 
of  a  request  made  by  Brown,  the  carpenter.  The  evi- 
dence justifies  the  conclusion  that  the  superintendent 
was  present,  heard  this  request  and  saw  appellee  com- 
plying therewith.  When  they  got  into  the  tunnel  with 
the  board,  plaintiff  walked  in  the  trench  on  the  side 
where  the  bank  caved  in.  As  he  and  the  carpenter 
carried  the  board  along  the  tunnel,  appellant's  foreman 
crawled  under  it  to  get  out  of  their  way.  Neither  the 
superintendent  nor  the  foreman  said  anything  to  him  at 
that  time  in  regard  to  the  existence  of  the  danger,  and 
he  swears  that  the  board  was  to  be  used  in  making  the 
box  in  the  trench,  while  those  who  testify  for  appellant 
swear  that  it  was  to  be  used  in  shoring  the  bank  where 
the  break  was  anticipated. 
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Appellant  cites  Simmons  v.  Chicago  and  Tomah  Railroad 
Co.  110  111.  340,  and  other  similar  cases,  in  support  of  the 
doctrine  that  the  general  rule  that  it  is  the  duty  of  the 
master  to  use  ordinary  care  to  provide  a  reasonably  safe 
place  in  which  the  servant  may  do  his  work  is  not  appli- 
cable where  the  character  of  the  work  is  such  that  the 
relative  safety  of  persons  there  employed  necessarily 
varies  from  time  to  time  as  the  work  progresses  and  the 
work  being  done  at  times  renders  the  place  dangerous. 
It  will  be  found,  on  examination,  that  these  cases  apply 
only  where  the  work  being  done  necessarily  renders  the 
place  dangerous,  as  in  mining  coal,  blasting  stone,  wreck- 
ing buildings,  and  other  matters  of  a  like  nature.  In  this 
case  the  banks  of  the  tunnel  could  have  been  given  greater 
slope  at  a  slight  increase  of  the  expense,  and  this  would 
have  entirely  obviated  the  danger,  or  the  sides  could 
have  been  shored  throughout  the  entire  length  as  they 
were  throughout  a  portion  of  their  length.  This  last 
expedient  was  said  by  witnesses  for  defendant  below  to 
be  impracticable, — a  statement  which  the  jury  may  pos- 
sibly have  discredited,  as  defendant  also  sought  to  show 
that  it  attempted  to  shore  the  side  of  the  tunnel  where 
this  break  occurred  as  soon  as  it  was  discovered  that 
the  earth  had  begun  to  give  way. 

Objection  is  made  because  the  first  instruction  given 
on  the  part  of  appellee  advised  the  jury  that  if  plaintiff 
had  some  knowledge  of  the  attendant  danger,  still  that 
if,  in  obedienpe  to  the  command  of  the  foreman,  who 
bad  knowledge  of  the  danger  of  obeying  the  command, 
the  plaintiff  placed  himself  in  a  position  of  danger,  such 
knowledge  as  the  plaintiff  had  would  not  defeat  his  right 
of  recovery,  if,  in  obeying  the  command,  he  acted  with  a 
degree  of  care  and  prudence  and  diligence  that  an  ordi- 
narily prudent  man  would  have  used  under  the  circum- 
stances. We  think  this  instruction  in  accordance  with 
the  view  expressed  in  Western  Stone  Co,  v.  Muscial,  supra, 
where  it  is  said  (p.  386):    "Even  had  appellee  had  some 
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knowledge  of  the  defect  in  the  bank,  yet  the  order  of  the 
master  to  proceed  with  the  dangerous  work  would  relieve 
him  of  the  assumption  of  the  risk,  unless  the  danger  was 
so  manifest  that  a  person  of  ordinary  prudence  would 
not  have  incurred  it."  It  is  said,  however,  that  if  the 
instruction  states  a  correct  proposition  of  law,  it  was 
improperly  given  in  this  case,  because  it  would  lead  the 
jury  to  conclude  that  they  might  find  that  appellee  was 
in  the  tunnel  at  the  time  of  the  accident  in  consequence 
of  the  order  given  him  by  the  foreman  to  go  there  in  the 
morning,  while  appellant's  position  is  that  he  was  there, 
when  he  received  the  injury,  as  a  mere  volunteer  or  at 
the  request  of  the  carpenter,  who  seems  to  have  been 
a  fellow-servant.  In  view  of  the  fact  that  the  evidence 
tends  to  show  that  the  superintendent  was  present  and 
heard  the  carpenter  request  appellee  to  return  to  the 
ditch  and  saw  appellee  complying  with  the  request,  and 
that  the  foreman  crawled  under  the  board  as  it  was  being 
carried  into  the  trench  to  get  out  of  the  way,  and  neither 
said  anything  to  advise  appellee  of  the  changed  condi- 
tions or  of  the  order  that  had  been  given  to  keep  out 
of  the  trench  in  which  plaintiff  walked  with  the  board, 
we  think  the  conclusion  not  unwarranted  that  the  con- 
duct of  the  superintendent  and  the  foreman  at  that  time 
amounted  to  an  affirmance  or  repetition  of  the  order 
given  by  the  foreman  earlier  in  the  day.  The  objection 
to  the  instruction  is  not  well  taken. 

The  fourth  instruction  given  on  behalf  of  the  plaintiff 
was  in  reference  to  the  measure  of  damages,  and  author- 
ized the  jury  to  take  into  consideration  the  effect,  if  any, 
of  the  injury  in  the  future  upon  the  plaintiff's  ability 
"to  work  in  his  ordinary  and  former  line  of  labor."  This 
is  said  to  exclude  from  the  jury  the  consideration  of 
what  plaintiff  might  be  able  to  earn  in  other  lines  of 
employment.  The  instruction  had  no  such  effect.  It 
merely  authorized  the  jury  to  consider  the  plaintiff's  de- 
creased ability,  if  any,  to  engage  in  his  former  occupa- 
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tion.  It  left  them  free  to  consider  his  earning  capacity 
in  other  lines  of  employment.  An  instruction  identical 
with  this  one  in  this  respect  was  approved  in  Illinois  Cen- 
tral Railroad  Co.  v.  Ready  37  111.  484,  and  has  been  ever  since 
treated  by  this  court  as  a  correct  statement  of  the  law. 

The  court  modified  the  defendant's  fourth  and  eighth 
instructions,  so  that,  as  given,  they  advised  the  jury 
that  if  the  defendant's  "conduct  and  orders  (having  due 
regard  to  the  safety  of  plaintiff)  were  such  as  a  reason- 
ably prudent  person  having  a  like  duty  to  perform  as 
the  defendant  would  have  done  or  given  under  similar 
circumstances,  then  the  defendant  was  not  negligent." 
The  modification  consisted  in  the  insertion  by  the  court 
of  the  words  in  parentheses,  and  the  argument  is,  that 
the  instructions,  as  given,  called  special  attention  to  the 
duty  which  the  defendant  owed  to  the  plaintiff,  which  is 
said  to  have  been  no  greater  than  its  duty  to  its  other 
servants,  and  the  trend  of  the  argument  seems  to  be  that 
if  the  instruction  had  advised  the  jury  that  the  defendant 
must  have  due  regard  to  the  safety  of  its  servants  it 
would  have  been  unobjectionable.  We  think  in  that  form 
it  would  have  been  the  subject  of  much  more  serious  ob- 
jection. The  only  duty  in  that  respect  for  the  consider- 
ation of  the  jury  in  this  case  was  the  duty  owing  to  the 
plaintiff.  The  jury  were  being  advised  that  the  defend- 
ant was  free  from  liability  for  an  injury  resulting  from 
such  conduct  and  orders  as  might  be  expected  of  a  rea- 
sonably prudent  person,  and  in  that  connection  it  was 
not  improper  to  call  their  attention  to  the  obligation 
resting  upon  the  defendant  in  regard  to  considering  the 
safety  of  the  plaintiff.  That  is  one  of  the  things  which 
a  reasonably  prudent  person  would  consider  under  simi- 
lar circumstances. 

By  the  ninth  instruction  defendant  asked  to  have  the 
jury  instructed  that  if  plaintiff  "had  equal  means  and 
capacity"  with  the  foreman  of  knowing  the  condition  of 
the  side  of  the  tunnel  and  the  danger  therefrom,  and  that 
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the  foreman,  before  the  plaintiff  commenced  work,  ex- 
pressed an  opinion  that  the  side  of  the  tunnel  was  safe, 
the  plaintiff  would  have  no  right  to  rely  upon  such  opin- 
io'h.  The  court's  modification  consisted  in  the  insertion 
of  the  words  "and  capj^city."  The  instruction,  both  as 
requested  and  as  modified,  is  misleading.  It  should  not 
have  been  given  in  either  form,  because  the  jury  were 
apt  to  conclude  therefrom  that  the  servant  should  have 
made  an  examination  to  determine  whether  the  place 
was  safe.  He  was  not  required  by  the  law  to  make  an 
investigation  for  the  purpose  of  learning  the  nature  of 
the  soil,  and  the  danger,  if  any,  resulting  therefrom.  He 
could  not  close  his  eyes  to  open  and  obvious  dangers, 
but  he  had  a  right  to  presume  that  the  master  had  per- 
formed its  duty  by  using  ordinary  care  to  provide  him  a 
place  reasonably  safe  in  which  to  work,  and  it  was  not 
his  duty  to  make  an  examination  for  the  purpose  of  dis- 
covering whether  there  were  latent  or  hidden  dangers. 
{R088  v.  ShanleVy  185  111.  390;  Weatem  Stone  Go.  v.  Muscial, 
supra.)  What  the  rights  of  the  respective  parties  would 
be  if  the  danger  was  one  that  was  apparent  upon  ordi- 
nary observation,  or  where  the  danger  was  actually  dis- 
covered by  the  servant,  this  instruction  does  not  attempt 
to  advise  the  jury.  The  error  in  giving  this  instruction 
wa^  one  that  favored  appellant.     It  cannot  complain. 

By  defendant's  eleventh  instruction  it  is  sought  to 
have  the  jury  informed  that  the  plaintiff  could  not  re- 
cover if  the  injury  was  the  result  of  an  accident  with- 
out the  fault  of  either  plaintiff  or  defendant.  The  court 
modified  the  instruction  by  inserting  a  definition  of  the 
word  "accident,"  which  was  not  improper. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  op  the  State  op  Illinois 

V, 

R.  Hall  McCormick  et  al. 

Opinion  JUed  February  17^  190J^—Behear%ng  denied  April  if,  190J^, 

1.  Inheritance  tax — term  ^'expectaXion^  means  where  titU  is  vested 
hut  possession  is  deferred.  The  term  "expectation,**  used  in  section  1 
of  the  Inheritance  Tax  act,  where  a  person  shall  become  benefi- 
cially entitled,  in  possession  or  expectation,  to  any  property  or 
income  thereof,  means  a  condition  where  the  title  is  vested  and 
indefeasible,  the  right  to  immediate  enjoyment  being*  postponed. 

2.  Same— condition  authorizing  imposition  of  tax  is  actual  ownership. 
The  condition  contemplated  by  the  Inheritance  Tax  act  which 
shall  authorize  the  imposition  of  the  tax  is  one  of  actual  ownership, 
— the  possession  of  a  title  to  something  which  can  be  conveyed. 

3.  Same — %Dhat  estates  are  not  svibject  to  inheritance  tax,  A  contin- 
gent estate  cannot  be  taxed,  under  the  Inheritance  Tax  act,  until 
it  becomes  vested,  nor  can  an  estate  which  is  vested  subject  to 
defeasance  be  taxed  until  it  becomes  indefeasible.  (Ayers  v.  Chi- 
cago IHile  and  Trust  Co.  187  111.  42,  explained.) 

4.  Same — when  the  imposition  of  an  inheritance  tax  must  he  postponed. 
Where  the  person  who  is,  or  will  ultimately  be,  entitled  to  the 
beneficial  interest  in  a  remainder  cannot  be  identified  or  the  pro- 
portion thereof  to  which  he  will  succeed  cannot  be  determined, 
the  imposition  of  an  inheritance  tax  must  be  postponed  until  such 
matters  can  be  definitely  ascertained. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding. 

H.  J.  Hamlin,  Attorney  General,  (E.  M.  Ashcrapt,  of 
counsel,)  for  the  People. 

Pence  &  Carpenter,  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  was  a  proceeding  in  the  county  court  of  Cook 
county  to  fix  the  inheritance  tax  in  the  matter  of  the 
estate  of  Leander  J.  McCormick,  who  died  testate  on 
February  20, 1900,  leaving  an  estate,  the. market  value  of 
which  was  fixed  in  this  proceeding  in  the  county  court, 
after  making  all  proper  deductions  on  account  of  indebt- 
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edness  and  expenses  of  administration,  at  $3,548,680.67. 
Leander  J.  McCormiok  left  no  widow,  and  his  only  heirs- 
at-law  are  bis  three  children,  Nettie  L.  Goodhart,  R.  Hall 
McCormick  and  Leander  H.  McCormick.  The  will  is 
quite  lengthy,  and  provides  for  many  contingencies  that 
may  arise  in  the  twenty  years  next  succeeding  the  death 
of  the  testator.  A  proper  understanding  of  the  questions 
involved  requires  that  the  substance  of  several  of  its 
paragraphs  be  stated  at  some  length. 

The  third  clause  of  the  will  gives  to  the  daughter  the 
sum  of  $75,000  to  procure  for  herself  a  home,  the  title  to 
be  vested  in  her  for  life  and  after  her  death  in  her  issue 
then  living,  per  stirpes.  If  she  should  not  desire  to  own 
a  residence,  then  the  testator's  trustee  is  directed  to  in- 
vest the  fund  and  pay  the  income  to  her  until  she  should 
desire  a  home  or  until  the  expiration  of  twenty  years 
after  his  decease.  In  case  the  home  should  not  be  pur- 
chased within  the  twenty  years,  then  this  fund  is  to  be- 
come the  property  of  the  daughter  provided  she  survive 
the  twenty  years,  and  if  the  home  is  not  procured  and 
the  daughter  does  not  survive  the  twenty  years,  then  the 
income  for  the  remainder  of  the  twenty  years  is  to  be 
paid  to  her  surviving  issue  for  the  balance  of  the  twenty 
years,  when  the  principal  of  the  fund  is  to  be  distributed 
to  her  surviving  issue  per  stirpes.  In  case  she  dies  with- 
out issue  prior  to  the  lapse  of  twenty  years  after  the 
death  of  the  testator,  or  leaving  issue  who  die  prior  to 
the  lapse  of  the  said  last  mentioned  period  of  twenty 
years,  then  the  proceeds  arising  from  the  sale  of  the 
residence  if  one  shall  have  been  procured,  or  the  prin- 
cipal of  the  fund  if  a  residence  shall  not  have  been  pro- 
cured, is  to  be  distributed,  one-fourth  as  the  daughter 
may  by  her  last  will  appoint  and  the  remaining  three- 
fourths  to  fall  into  the  residue  of  McCormick 's  estate, 
and  if  the  daughter  does  not  appoint  any  person  to  take 
the  one-fourth,  then  it  also  falls  into  the  residue  of  his 
estate. 
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The  fifth  clause  devised  to  the  son  R.  Hall  McCormick, 
as  trustee,  and  to  his  successors  in  trust,  the  residue 
of  the  estate  of  the  testator,  the  same  to  be  invested, 
managed  and  controlled  for  a  term  of  twenty  years  after 
the  testator's  death,  and  directs  that  from  the  net  in- 
come of  the  estate  an  annuity  of  $20,000  shall  be  paid 
throughout  said  period  of  twenty  years  to  each  of  the 
three  children,  with  a  provision  that  if  all  the  children 
shall  agree,  in  writing,  thereto,  a  larger  sum  than  $20,000 
per  annum  shall  be  paid  to  each  of  them  from  the  net 
income  of  his  estate,  provided  such  larger  sum  can  be 
advance<i  without  prejudice  to  the  general  interest  of 
the  estate.  In  case  of  the  death  of  either  of  the  chil- 
dren prior  to  the  expiration  of  twenty  years,  then  three- 
fourths  of  the  annuity  shall  be  paid  to  the  issue  of  such 
child  in  such  manner  as  such  child  shall  by  will  appoint, 
and  the  other  one-fourth  of  the  annuity  shall  be  paid  to 
any  person  whom  such  child  by  last  will  may  appoint, 
and  failing  such  appointment  as  to  either 'portion,  re- 
spectively, the  same  to  pass  to  the  issue  of  the  deceased 
child  per  stirpes,  any  increase  in  the  amount  of  the  an- 
nuity made  in  the  manner  aforesaid  to  take  the  same 
course,  in  the  event  of  the  decease  of  either  child,  as  is 
provided  for  the  annuity  of  $20,000  fixed  by  the  will. 

By  the  sixth  clause  it  is  provided:  "It  is  my  intention 
that  up  to  the  date  of  the  full  expiration  of  the  twenty 
years  after  my  decease  *  *  *  that  none  of  the  benefi- 
ciaries hereinafter  mentioned  are  to  take  any  interest  in 
any  of  said  property  [referring  to  the  residue  of  the  es- 
tate] except  the  annuity  and  bequests  hereinbefore  men- 
tioned, prior  to  the  expiration  of  said  twenty  years."  It 
is  then  proyided  that  the  trust  shall  terminate  at  the  end 
of  the  twenty-year  period,  and  upon  such  termination 
the  residue  of  the  estate,  with  accumulations,  is  devised, 
share  and  share  alike,  to  the  three  children. 

In  case  R.  Hall  McCormick  is  deceased  at  the  termi- 
nation of  the  twenty-year  period,  with  issue  who  survive 
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that  period,  his  portion  of  the  residue  is  to  be  distributed 
among^  such  persons  as  he  may  by  his  last  will  appoint, 
and  if  no  such  appointment  is  made,  then  it  is  to  be  dis- 
tributed equally  among  his  children  then  surviving*  and 
the  issue  of  any  deceased  child,  such  issue  taking  the 
share  that  the  parent  would  take  if  living. 

In  case  Leander  H.  McCormick  shall  die  prior  to  the 
expiration  of  the  twenty -year  period,  his  portion  of  the 
residue,  except  the  sum  of  $100,000,  shall  be  paid  to  and 
vested  in  his  children  then  surviving  and  the  issue  of 
any  deceased  child  of  his  as  he  may  by  his  last  will  ap- 
point, and  the  said  sum  of  $100,000  shall  be  paid  to  and 
vested  in  any  person  appointed  by  the  last  will  of  said 
Leander  H.  McCormick,  and  failing  any  such  appoint- 
ment as  to  either  portion,  respectively,  of  such  share  of 
Leander  H.  McCormick,  that  portion  shall  be  paid  to  and 
vested' in  the  child  or  children  of  Leander  H.  McCormick 
then  surviving,  share  and  share  alike,  and  to  the  issue 
of  any  deceased  child,  such  issue  taking  the  share  that 
the  parent  would  if  living. 

The  same  disposition  is  made  of  the  portion  of  the  resi- 
due devised  to  Nettie  L.  Goodhart  in  case  she  dies  prior 
to  the  expiration  of  the  twenty-year  period  as  is  made 
of  the  portion  devised  to  Leander  H.  McCormick  in  the 
event  of  his  death  prior  to  the  expiration  of  that  period. 

The  seventh  clause  provides  for  the  contingency  of 
each  of  the  children  dying  prior  to  the  expiration  of  the 
twenty-year  period  without  issue  or  leaving  issue  none 
of  whom  survive  the  twenty-year  period.  If  R.  Hall  Mc- 
Cormick shall  die  under  such  circumstances,  he  is  given 
a  power  of  appointment  by  his  will,  whereby  he  may 
designate  the  person  or  persons  who  shall  become  en- 
titled to  and  in  whom  shall  vest  in  fee  one-fourth  of  his 
portion  of  the  residue,  the  remaining  three-fourths  of  his 
portion  of  the  residue  to  pass  to  the  surviving  children 
of  the  testator,  and  the  issue  of  such  as  are  deceased.  If 
he  does  not  exercise  the  power  of  appointment  as  to  the 


Ijrilf'W.]  The  People  v.  McCormick.  441 

one-fourth,  then  that  is  to  pass  with  the  three-fourths. 
The  same  provision  is  made  in  reference  to  Lerander 
H.  McCormick  and  Nettie  L.  Goodhart,  except  that  each 
has  the  power  of  appointment  as  to  $100,000,  only,  of  his 
or  her  portion  of  the  residue. 

The  county  court  treated  the  interest  of  Nettie  L. 
Groodhart  in  the  $75,000  fund  as  a  life  estate,  ascertained 
the  present  worth  of  such  life  estate  and  fixed  the  tax 
upon  such  present  worth,  and  ascertained  also  the  pres- 
ent worth  of  the  interest  of  each  of  the  three  children  in 
the  annuity  of  $20,000  per  annum  and  fixed  the  tax  on  the 
sum  so  ascertained.  That  portion  of  the  estate  which  is 
to  pass  into  the  possession  of  the  three  children  of  the  tes- 
tator at  the  expiration  of  the  twenty-year  period  was  ap- 
praised at  $2,903,506.67.  The  court  below  did  not  fix  any 
tax  against  this  remainder,  for  the  reason,  as  stated  in 
the  order  of  the  court,  that  the  amount  of  the  tax  thereon 
is  not  now  ascertainable,  because  it  is  impossible  to  deter- 
mine who  may  be  the  beneficiaries  of  this  portion  of  the 
estate,  and  what,  if  any,  relation  they  may  bear  to  the  tes- 
tator, or  the  amounts  which  they  will  take,  respectively, 
at  the  termination  of  the  trust  provided  for  in  the  will, 
and  the  order  recites  that  the  determination  of  the  amount 
of  the  tax  on  that  portion  of  the  estate  is  deferred  until 
such  time  as  the  uncertainties  are  removed.  It  was  shown 
by  stipulation  that  the  net  annual  income  from  the  por- 
tion of  the  estate  devised  to  the  trustee  is  at  least  $100,000. 

An  appeal  has  been  prosecuted  to  this  court  by  the 
People  of  the  State  of  Illinois,  and  upon  the  errors  as- 
signed it  is  contended: 

First — That  a  tax  should  have  been  fixed  upon  that 
portion  of  the  estate  which  is  to  be  distributed  at  the  end 
of  the  twenty-year  period,  on  the  theory  that  each  of  the 
three  children  took  such  an  interest  therein  as  was  pres- 
ently ascertainable  and  taxable  under  the  statute. 

Second — That  a  tax  should  have  been  fixed  on  the  full 
amount  of  the  $75,000  fund  bequeathed  for  the  use  of  Net- 
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tie  L.  Goodhart,  instead  of  upon  the  present  value  of  a 
life  estate  for  her  therein. 

Third — That  a  tax  should  have  been  assessed  upon 
the  present  value  of  the  full  amount  of  the  net  income 
of  the  estate  of  Leander  J.  McCormick  for  the  period  of 
twenty  years  from  his  death,  on  the  basis  that  one-third 
thereof  passed  to  each  of  his  children. 

It  will  be  seen  by  an  inspection  of  section  366  of  chap- 
ter 120,  Kurd's  Revised  Statutes  of  1901,  that  the  tax  is 
to  be  imposed  where  the  beneficial  interest  in  property 
has  passed  to  the  person  taxed,  and  such  tax  may  be 
imposed  against  any  person  who  "shall  become  benefi- 
cially entitled  in  possession  or  expectation  to  any  prop- 
erty or  income  thereof/'  It  has  been  said  that  the  terms 
"beneficially  entitled"  and  "beneficially  interested,"  as 
used  in  statutes  providing  for  a  tax  of  this  character, 
when  considered  with  regard  to  time  when  the  benefi- 
ciary becomes  so  entitled  or  interested,  are  construed 
to  refer  to  the  time  when  the  beneficiary  has  the  title  to 
the  property  or  is  entitled  to  the  possession  thereof,  or 
wlien  a  contingent  interest  vests  or  when  a  defeasible  in- 
terest becomes  indefeasible;  (2  Woerner  on  American  Law 
of  Administration, — 2d  ed. — p.  691a;)  while  a  "beneficial 
interest,"  when  considered  as  a  designation  of  the  char- 
acter of  an  estate,  is  such  an  interest  as  a  devisee  takes 
solely  for  his  own  use  or  benefit,  and  not  as  the  mere 
holder  of  the  title  for  the  use  of  another.  In  re  Seaman's 
Estate,  147  N.  Y.  69. 

It  will  be  observed  from  this  section  of  the  statute 
that  where  the  property  passes  to  certain  persons  re- 
lated to  the  testator  by  consanguinity  or  aJfianity  an  ex- 
emption is  permitted;  that  the  exemption  is  greater  and 
the  rate  of  taxation  lower  in  case  of  those  most  nearly 
akin,  while  the  exemption  is  less  and  the  rate  higher  in 
case  of  those  farther  removed;  that  in  case  of  the  stranger 
who  is  a  beneficiary  the  rate  of  taxation  is  graduated 
according  to  the  amount  of  property  received,  up  to  the 
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sum  of  $50,000;  in  all  cases  where  the  succession  ex- 
ceeds that  amount  and  passes  to  a  stranger  the  rate  is  the 
same.  It  is  therefore  obvious  that  the  amount  of  tax  can 
not  be  fixed  until  it  is  certainly  known  who  the  beneficia- 
ries are  and  what  portion  of  the  property  each  will  take. 

It  is  contended  on  the  part  of  appellant  that  each  of 
the  three  children  of  the  testator  takes  a  vested  interest 
in  the  property  that  is  to  pass  from  the  trustee  at  the 
termination  of  the  twenty-year  period,  while  the  view  of 
counsel  for  appellees  is  that  the  interests  devised  in  that 
property,  which  are  to  vest  in  possession  at  the  end  of 
that  period,  are  contingent  remainders.  We  will  not 
indulge  in  any  nice  distinctions  for  the  purpose  of  de- 
termining whether  or  not  the  interest  in  this  residuary 
estate,  into  the  possession  of  which  each  of  the  children 
of  the  testator  is  to  enter  at  the  end  of  the  twenty-year 
period,  is,  in  the  technical  meaning  of  the  term,  a  vested 
estate.  If  it  can  be  said  to  be  vested  it  is  subject  to  a 
condition  of  defeasance,  because  if  either  of  the  children 
of  the  testator  dies  prior  to  the  expiration  of  the  period 
his  or  her  title  to  this  property  will  thereby  be  defeated. 
Nothing  is  left  but  a  power  of  appointment,  which  may 
or  may  not  be  exercised,  and  it  is  therefore  wholly  un- 
certain at  this  time  who  will,  when  the  twenty  years 
shall  have  elapsed,  possess  the  beneficial  interest  in  this 
property,  or  in  what  proportion  this  property  will  be  di- 
vided among  the  persons  who  succeed  to  the  beneficial 
ownership  thereof. 

The  condition  contemplated  by  our  statute  as  that 
which  should  authorize  the  imposition  of  the  tax  is  one 
of  practical  and  actual  ownership, — the  possession  of  a 
title  to  something  that  can  be  conveyed.  If  either  of 
the  children  of  the  testator,  in  this  case,  should  convey, 
by  deed,  his  or  her  interest  in  the  remainder  and  die  be- 
fore the  expiration  of  the  twenty  years,  the  purchaser 
would  take  nothing,  and  under  such  circumstances  to 
impose  a  tax  upon  either  of  the  children  of  the  testator 


444  The  People  t;.  McCormick.  [208  IlL 

on  account  of  the  rig\it  to  succeed  to  the  interest  in  the 
residuary  estate  would  be  to  tax  the  shadow,  and  not 
the  substance.  It  would  result  in  taxing  appellees  up- 
on their  right  to  succeed  to  property,  when,  so  far  as 
any  beneficial  ownership  is  concerned,  there  never  was 
a  right  of  succession.  The  right  to  succeed,  under  such 
circumstances,  is,  for  all  practical  purposes,  a  myth. 
Taxation  to  the  tax-payer  is  intensely  real.  It  should 
not  be  levied  upon  that  which  is  unreal.  If  the  estates 
now  under  consideration  are  contingent  they  cannot  be 
taxed  until  they  are  vested.  If  they  are  now  vested  they 
are  subject  to  an  estate  for  years  and  subject  to  defeas- 
ance, and  cannot  be  taxed  until  they  become  indefeasi- 
ble. If  they  be  executory  devises  they  cannot  be  taxed 
until  the  persons  who  will  some  time  be  beneficially  en- 
titled thereto  are  ascertained.  Who  can  tell  now  whether 
R.  Hall  McCormick  will  die  prior  to  the  expiration  of  the 
twenty  years?  If  so,  will  his  issue  survive  that  period? 
If  he  does  noi  survive  that  period,  will  he  or  will  he  not 
exercise  the  power  of  appointment?  It  is  impossible  now 
to  tell  who  will  succeed  to  this  portion  of  the  residue  of 
this  estate.  The  situation  is  equally  uncertain  so  far  as 
each  of  the  other  children  of  the  testator  are  concerned. 
The  right  to  tax  is  based  upon  the  right  to  succeed. 
The  amount  of  the  tax  is  fixed  by  the  amount  of  the  prop- 
erty which,  as  a  result  of  the  right  to  succeed,  passes  to 
the  beneficiary.  The  tax  is  levied  on  the  succession,  and 
not  on  the  property  as  such.  The  rate  must  be  deter- 
mined by  the  amount  of  the  succession  where  the  bene- 
ficiary is  a  stranger,  and  the  exemption,  if  any,  must  be 
determined  by  the  identity  of  the  person  who  succeeds. 
When  the  basis  of  the  tax,  the  rate,  and  the  exemption, 
if  any,  cannot  be  fixed,  the  tax  itself  cannot  be  fixed. 
No  other  course  is  left  open,  in  the  practical  adminis- 
tration of  the  statute,  than  to  postpone  the  assessing 
and  collecting  of  the  tax  upon  such  remote  and  contin- 
gent interests  as  are  incapable  of  valuation  and  as  to 
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which  the  rate  and  the  exemptions  cannot  be  determined. 
{Billings  v.  People,  189  111.  472;  In  re  Hoffman's  Estate,  143 
N.  Y.  327;  In  re  BooseveWs  Estate,  id.  120;  In  re  Stewart's 
Estate,  131  id.  274;  In  re  Curtis'  Estate,  142  id.  219;  In  re  Sea- 
man's Estate,  147  id.  69;  In  re  Dow's  Estate,  167  id.  233;  In  re 
Sloane's  Estate,  154  id.  109.)  As  is  suggested  by  Mr.  Jus- 
tice Finch  in  the  Hoffman  case,  supra,  "the  State  will  get 
its  tax  when  the  legatees  get  their  property." 

An  ordinary  vested  remainder,  not  subject  to  any  con- 
dition or  contingency,  as  where  the  property  is  given  to 
A  for  life  with  remainder  to  B,  is,  under  the  statute,  im- 
mediately taxable  as  the  property  of  B  upon  the  death 
of  the  testator,  because  there  the  estate  is  immediately 
vested  in  interest  in  the  remainder-man,  his  heirs  and 
assigns.  Nothing  can  defeat  it.  B's  right  is  absolute; 
his  deed  will  transfer  the  property;  an  execution  against 
him  and  sale  thereunder  will  convey  it;  his  death  cannot 
affect  it;  he  is  beneficially  entitled  to  it  "in  expectation." 
This  term  "expectation,"  as  used  in  our  statute,  has  ref- 
erence only  to  possession.  The  language  is,  "by  reason 
whereof  any  person  *  *  *  shall  become  beneficially 
entitled,  in  possession  or  expectation,  to  any  property 
or  income  thereof."  The  term  "expectation"  is  used,  not 
to  denote  an  expectation  of  becoming  vested  both  with 
the  title  and  the  possession  where  neither  is  now  vested, 
but  to  denote  a  condition  where  the  title  is  vested  and 
the  possession  is  deferred.  The  term  "in  expectation"  is 
used  in  contradistinction  to  "in  possession."  Both  contem- 
plate a  title  vested  and  indefeasible,  but  in  one  instance 
the  right  of  enjoyment  is  immediate — "in  possession;"  in 
the  other  it  is  postponed — "in  expectation."  As  used  in 
this  statute,  these  words  last  quoted  refer  to  the  future 
possession  of  an  estate  now  vested  and  which  is  subject 
to  the  immediate  enjoyment  of  another.  It  is.  true  that 
in  the  case  of  Ayers  v.  Chicago  Title  and  Trust  Co,  187  111. 
42,  this  court  said,  whether  or  not  the  remainders  un- 
der consideration  there  were  vested  or  contingent  was 
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not  material,  for  the  reason  that  they  were  expectancies 
within  the  meaning  of  the  statute  and  presently  taxable 
as  such.  That  language  was  unnecessary  to  the  decision 
of  that  case  so  far  as  it  referred  to  contingent  remain- 
ders, because,  as  appears  from  a  discussion  of  the  sub- 
ject found  on  page  60,  the  remainders  in  that  case  were 
vested  remainders. 

A  brief  consideration  of  a  very  common  contingent 
remainder  will  show  the  fallacy  of  the  doctrine  that  such 
a  remainder  is  taxable  immediately  upon  the  death  of 
the  testator.  Suppose  A  devises  $100,000  to  his  son  B 
for  life,  with  the  remainder  to  his  son  C  in  case  C  sur- 
vives B;  if  not,  then  to  a  stranger;  and  that  the  appraised 
value  of  the  remainder  exceeds  f  50,000.  If  the  remainder 
goes  to  the  son,  $20,000  of  it  is  exempt,  and  the  rate  of 
tax  is  one  dollar  on  every  one  hundred  dollars,  while  if 
the  remainder  passes  to  the  stranger  there  is  no  exemp- 
tion and  the  rate  is  six  dollars  on  the  one  hundred  dol- 
lars. It  is  apparent  that  in  such  an  instance  the  tax 
should  not  be  fixed  until  the  remainder  vests. 

As  we  have  heretofore  said,  however,  the  right  to 
impose  the  tax  presently  depends,  not  upon  the  char- 
acter of  the  estate  devised,  with  reference  to  its  being  a 
contingent  or  vested  remainder,  but  upon  the  question 
whether  the  person  who  is  now,  or  will  ultimately  be, 
entitled  to  a  beneficial  interest  in  the  remainder  can  be 
now  identified,  and  whether  the  proportion  thereof  to 
which  he  will  succeed  can  be  now  determined. 

What  we  have  said  in  reference  to  the  residuary  es- 
tate disposes  of  the  question  presented  in  regard  to  the 
$75,000  fund.  It  cannot  now  be  known  who  will  be  enti- 
tled to  succeed  to  this  fund,  under  the  will,  at  the  end  of 
the  twenty -year  period.  The  interest  which  the  daugh- 
ter takes  therein  will  be  defeated  by  her  death,  should 
it  occur  before  the  lapse  of  that  time.  It  would  not  have 
been  proper  to  have  treated  her  as  the  absolute  owner 
of  this  fund  in  fixing  the  tax. 
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So  far  as  the  tax  on  the  income  is  concerned,  it  is 
apparent  that  the  income  of  each  of  the  children  can 
be  increased,  provided  all  consent,  in  writing,  to  the  in- 
crease and  such  increase  will  not  embarrass  the  admin- 
istration of  the  fund,  and  the  position  of  appellant  is, 
that  as  the  children  have  the  power  to  increase  this  fund 
until  the  aggregate  amount  of  the  annuity  will  equal  the 
net  income  from  the  estate,  subject  to  the  condition  just 
suggested,  each  must  be  held  to  be  the  owner  of  one- 
third  of  such  net  income.  No  authority  is  cited  on  this 
proposition.  It  has  seemed  to  us,  on  reflection,  that  the 
theory  of  the  counsel  for  the  People  is  wrong  in  this  re- 
spect, for  the  reason  that  the  three  devisees  under  con- 
sideration are  not  taxed  jointly.  If  either  one  of  them 
had  the  power  to  have  his  or  her  annuity  increased  to 
one-third  of  the  net  income  of  the  estate,  then  we  think 
each  should  be  taxed  upon  the  basis  that  he  or  she  is 
the  owner  of  one-third  of  the  net  income;  but  before 
either  is  entitled  to  any  portion  of  the  income  above 
the  sum  of  $20,000  per  annum  the  written  consent  of  the 
other  two  must  be  obtained,  and  one  or  both  of  the  oth- 
ers may  never  consent,  in  which  event  each  of  the  chil- 
dren would  be  taxed  upon  an  increase  which  they  do  not 
receive.  If  such  written  document  should  at  any  time 
be  executed  the  sum  added  to  the  income  of  each  would 
become  taxable,  and,  as  suggested  by  the  written  opin- 
ion of  the  learned  jurist  who  determined  this  matter  in 
the  county  court,  it  would  be  entirely  proper  at  any  time, 
upon  the  motion  of  those  representing  the  People  of  the 
State  of  Illinois,  to  cite  the  trustee  and  the  children 
to  appear  in  that  court  for  the  purpose  of  ascertaining 
whether  such  an  instrument  has  been  executed  and  the 
income  of  each  increased  accordingly. 

At  the  expiration  of  the  twenty-year  period  it  will 
be  certainly  known  who  is  beneficially  entitled  to  the 
residuary  estate  and  the  remainder  in  the  $75,000  fund. 
All  doubts  now  existing  will  then  be  resolved.     The  ex- 
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emptions  and  the  rate  can  then  be  fixed  without  uncer- 
tainty. Then  the  legatee  will  get  his  property  and  "the 
State  will  get  its  tax."  The  imposition  of  the  tax  is 
properly  deferred  until  that  time. 

The  order  of  the  county  court  will  be  affirmed. 

Order  affirmed. 


Martha  Reinhardt 

v. 
Sophia  Seaman  et  al 


Opinion  filed  February  17, 1904—Reheariivg  denied  April  IS,  1904, 

1.  Judicial  sales — a  tmdoio  may  bid  at  administrator^ 8  sale  held  to 
pay  her  auxird,  A  widow  is  entitled  to  ask  that  real  estate  other 
than  the  homestead  shall  be  sold  if  necessary  to  pay  the  amount 
adjudged  as  her  award,  and  she  may  in  good  faith  bid  at  the  sale. 

2.  Same — when  administrator's  report  that  he  sold  property  for  cash  is 
not  fraudulent.  A  report  of  sale  by  an  administrator  stating  that 
he  sold  the  property  for  cash  is  not  fraudulent  by  reason  of  the 
fact  that  instead  of  cash  he  received  from  the  widow  a  receipt 
for  the  amount  of  her  adjudged  award  against  the  estate,  which 
amount  she  had  in  good  faith  bid  at  the  sale. 

3.  Same— failure  to  set  off  homestead  cannot  be  complained  of  in  ooUat' 
eral  proceeding.  Failure  to  set  oflf  the  homestead  of  the  widow  and 
children  in  an  administrator's  sale  subject  to  such  homestead,  at 
which  the  widow  was  the  purchaser,  bidding  the  amount  of  her 
widow's  award,  can  not  be  complained  of  in  a  collateral  proceeding. 

4.  Homestead— t/?/i€n  widow  has  absolute  right  to  dispose  of  homestead. 
Where  property  is  sold  by  the  administrator  to  the  widow  subject 
to  dower  and  homestead,  the  dower  interest  becomes  merged  in 
the  fee,  and  the  widow  hais  a  right  to  dispose  of  the  homestead  es- 
tate by  releasing  the  same  in  a  trust  deed  without  the  consent  or 
concurrence  of  the  minor  children,  since  their  homestead  interest 
is  subordinate  to  that  of  the  widow. 

Appeal  from  the  Circuit  Court  of  Cook  couuty;  the 
Hon.  E.  O.  Brown,  Judge,  presiding. 

LuDMiL  Kandltk,  for  appellant. 

David  Eichberg,  (Charles  L.  Bartlett,  of  counsel,) 
for  appellees. 


Iprfl/M.]  Reinhardt  v.  Seaman.  449 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Bernhard  Reinhardt  died  December  15, 1893,  in  Cook 
county,  leaving  a  widow,  Pauline,  and  six  children,  all 
of  whom,  including  the  appellant,  Martha,  were  minors. 
At  the  time  of  his  death,  and  for  some  years  prior  there- 
to, said  Bernhard  owned  lot  24  in  Webb's  subdivision  of 
lots  7  and  8,  in  block  2,  of  Cochran's  subdivision  of  the 
west  half  of  the  south-east  quarter  of  section  6,  town  39, 
north,  range  14,  east,  in  the  city  of  Chicago.  On  the 
premises  were  situate  a  stone  and  brick  flat-building, 
three  stories  high  in  the  front,  and  a  two-story  brick  flat- 
building  in  the  rear.  The  said  Bernhard,  together  with 
his  said  wife  and  children,  resided  in  one  of  the  flats  of 
the  building,  and  had  for  many  years  made  such  flat  his 
home.  The  other  flats  were  rented  to  tenants.  He  and 
his  wife  had  executed  two  trust  deeds  on  the  premises, 
both  to  Charles  H.  Fleischer,  as  trustee,  one  to  secure 
an  indebtedness  evidenced  by  a  note  for  $3000,  the  other 
to  secure  a  note  in  the  sum  of  $300.  Each  of  these  trust 
deeds  was  acknowledged  by  the  said  Bernhard  and  his 
wife,  and  in  the  body  of  the  deeds  and  in  the  acknowl- 
edgments thereof  the  homestead  rights  and  interests 
of  the  makers  of  each  of  the  trust  deeds  were  duly  and 
legally  waived  and  relinquished.  The  entire  property 
was  of  the  value  of  abo^t  $6000  or  $6500.  After  the  death 
of  said  Bernhard  his  widow  and  children  continued  to 
reside  in  the  said  flat. 

In  June,  1895,  Frank  A.  Stauber,  administrator  of  the 
estate  of  the  said  Bernhard  Reinhardt,  filed  a  petition 
in  the  probate  court  of  Cook  county  for  a  decree  to  sell 
the  said  lot  and  the  building  thereon,  to  pay  the  debts 
of  the  decedent.  The  widow  and  heirs  of  the  deceased 
were  made  parties  defendant  to  the  proceeding  and  were 
served  with  process.  The  petition  set  forth  the  exist- 
ence of  the  two  trust  deeds,  recited  the  amount  of  the 
indebtedness  secured  by  each  of  them,  the  rate  of  inter- 
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est  secured  to  be  paid,  the  date  of  the  maturity  of  each 
indebtedness,  and  prayed  for  a  decree  ordering  sale  of 
the  premises  subject  to  the  two  trust  deeds,  and  subject 
also  to  the  dower  interests  of  the  said  widow,  and  also 
the  homestead  rights  of  the  widow  and  children  of  the 
deceased.  The  widow  suffered  a  default.  Isadore  H. 
Hiraes  was  appointed  guardian  ad  litem  to  litigate  and 
defend  for  the  minor  defendants,  including  Martha,  the 
appellant.  The  guardian  ad  litem  filed  an  answer  for  the 
minors,  neither  admitting  nor  denying  the  allegations 
of  the  petition,  but  reserving  all  rights,  and  praying  for 
strict  proof  of  all  matters  and  things  alleged  against 
them.  On  the  hearing  a  decree  was  entered  directing 
the  premises  to  be  sold  by  the  administrator  subject 
to  tlie  lien  of  the  two  trust  deeds  before  mentioned,  and 
also  subject  to  the  dower  of  the  widow  and  the  home- 
stead rights  of  the  widow  and  children  of  the  deceased. 
At  a  sale  under  the  decree  the  widow  bid  the  sum  of 
$1400  for  the  premises,  subject  to  the  said  trust  deeds, 
her  dower  and  the  homestead  rights  of  herself  and  her 
children,  which  was, the  highest  and  best  bid  therefor. 
The  sale  was  reported  to  and  approved  by  the  probate 
court,  and  on  the  20th  day  of  September,  1895,  the  admin- 
istrator executed  and  delivered  to  said  widow,  Pauline, 
an  administrator's  deed  for  the  s^id  premises. 

In  May,  1896,  the  trust  deed  for  $3000  having  matured, 
the  said  widow,  Pauline,  executed  a  note  for  that  amount 
and  a  trust  deed  upon  the  property  securing  the  note, 
and  delivered  the  said  note  and  trust  deed  to  the  said 
Charles  H.  Fleischer,  who  was  the  payee  in  the  note  and 
the  trustee  in  the  trust  deed,  who  thereupon  canceled 
and  delivered  to  her  the  former  note  for  $3000  and  re- 
leased of  record  the  former  trust  deed  given  by  herself 
and  her  husband  securing  the  same.  In  April,  1899,  the 
note  and  trust  deed  given  by  the  widow  in  1896  became 
due,  and  the  widow,  said  Pauline,  together  with  Lizzie, 
the  older  of  her  children,  who  had  arrived  at  legal  age. 
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in  order  to  procure  the  money  to  pay  and  discharge  the 
same,  executed  their  note  for  $3600,  payable  to  Sophia 
Seaman,  one  of  the  appellees,  five  years  thereafter,  and 
bearing  six  per  cent  interest  per  annum,  and  to  secure 
the  same  executed  also  a.  trust  deed  to  appellee  Samuel 
Eichberg,  as  trustee,  whereby  they  mortgaged  the  prem- 
ises aforesaid  to  secure  the  payment  of  the  said  note. 
This  trust  deed,  both  in  the  body  and  in  the  acknowledg- 
ment thereof,  released  and  relinquished  the  homestead 
interests  of  the  makers. 

On  the  fifth  day  of  February,  1902,  the  appellees, 
Sophia  Seaman,  the  holder  and  owner  of  the  said  note, 
and  said  Eichberg,  the  trustee  in  the  trust  deed  given  to 
secure  the  same,  filed  this  their  bill  in  chancery  to  fore- 
close the  said  trust  deed.  The  appellant  and  the  other 
children  of  the  said  Bernhard  Reinhardt  were,  among 
others,  made  parties  defendant  to  the  bill.  The  appel- 
lant, Martha,  filed  a  separate  answer  to  the  bill  for  fore- 
closure, in  which  she  set  up  that  the  premises  were  the 
homestead  of  her  father,  Bernhard  Reinhardt,  during  his 
lifetime,  and  upon  his  death  the  homestead  right,  under 
the  statute,  inured  to  her  mother,  the  widow,  Pauline, 
and  herself  and  the  other  minor  children  of  said  Bern- 
hard,  and  alleged  that  the  widow,  Pauline,  and  the  said 
Stauber,  the  administrator,  fraudulently  procured  to  be 
entered  the  decree  for  the  sale  of  the  premises,  subject  to 
the  dower  of  the  said  Pauline  and  the  homestead  rights 
of  the  said  Pauline  and  said  minor  children  of  the  de- 
ceased, well  knowing  that  if  so  sold  no  one  would  bid  a 
fair  price  at  the  sale  for  such  an  interest  in  the  property. 
The  answer  also  averred  that  the  administrator  "fraud-* 
ulently  made  a  pretended  sale"  of  the  premises  to  the 
widow,  Pauline,  for  a  grossly  inadequate  consideration; 
that  said  Pauline  did  not  pay,  nor  did  Stauber  receive, 
said  $1400,  or  any  other  sum,  therefor;  that  the  sale  was, 
therefore,  without  consideration  and  void;  that  the  ^aid 
trust  deeds  executed  by  said  Pauline  after  she  had  re- 
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ceived  a  deed  from  the  administrator  for  the  premises 
,  did  not  create  liens  upon  the  premises,  but  were  clouds 
upon  the  title  of  her,  the  said  Martha,  and  her  said 
brother  and  sisters.  Said  Martha  also  filed  a  cross-bill 
in  substance  the  same  as  her  answer,  and  averred  that 
the  probate  court  was  without  jurisdiction  and  power  to 
decree  a  sale  of  the  premises  subject  to  the  homestead 
of  herself  and  her  brother  and  sisters,  and  prayed  that 
the  trust  deed  sought  to  be  foreclosed  should  be  declared 
of  no  valid  force  and  effect  as  a  lien,  and  should  be  re- 
moved and  canceled  as  a  cloud  on  the  true  title  of  herself 
and  her  brother  and  sisters  to  the  property. 

Replication  was  filed  to  the  answer,  and  an  answer 
was  filed  to  the  cross-bill,  and  replication  thereto.  The. 
cause  was  heard  ^.nd  a  decree  entered  fixing  the  amount 
due  on  the  note  secured  by  the  trust  deed  in  favor  of  the 
complainant  and  declaring  said  trust  deed  to  be  a  valid 
lien  on  the  premises,  subject  to  the  right  of  defendants, 
Martha,  Millie,  Emma  and  Katie  Reinhardt,  to  occupy 
as  a  homestead  a  portion  of  said  premises,  including  the 
dwelling  house,  of  the  value  not  exceeding  $1000,  un- 
til they  shall  severally  attain  twenty-one. years;  finding 
the  present  value  of  the  homestead  interest  to  be  $387; 
directing  that  commissioners  be  appointed  to  set  off  and 
allot  the  homestead  in  the  premises  of  the  value  of  $1000, 
"to  be  occupied  by  the  defendants,  Martha,  Millie,  Emma 
and  Katie  Reinhardt,  until  they  shall  attain  the  age  of 
twenty- one  years,"  if  such  allotment  could  be  made  with- 
out injury  to  the  interests  of  the  parties  in  the  premises, 
and  that  if  such  allotment  should  be  made  the  residue 
of  the  premises  should  be  sold  by  tjie  master,  or  as  much 
thereof  as  might  be  necessary  to  realize  a  fund  out  of 
which  to  pay  the  appellees  the  principal  and  interest  of 
the  indebtedness  secured  by  the  trust  deed,  and  that  if 
such  homestead  cannot  be  specifically  set  off  from  said 
premises  without  injury  to  the  parties  interested,  that 
then  said  master  proceed  to  sell  all  of  said  premises,  to- 
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gether  with  all  buildings  and  improvements  thereon,  or 
%o  much  thereof  as  may  be  sufficient  to  realize  the  amount 
due  complainant,  and  which  may  be  sold  separately  with- 
out material  injury  to  the  parties  interested,  at  public 
auction,  for  cash,  and  if  the  entire  premises  be  sold  un- 
der the  provisions  of  the  decree,  including  homestead 
rights  and  interests  of  the  defendants,  Martha,  Millie, 
Emma  and  Katie  Reinhardt,  then  out  of  the  proceeds  of 
said  sale  said  master  shall  pay  into  court,  for  the  bene- 
fit of  Martha,  Millie,  Emma  and  Katie  Reinhardt,  the 
sum  of  $387,  being  the  amount  heretofore  found  to  be  the 
present  value  of  the  homestead  interests  of  said  Martha, 
Millie,  Emma  and  Katie  Reinhardt,  said  sum  of  $387  to 
be  divided  among  said  Martha,  Millie,  Emma  and  Katie 
Reinhardt  in  the  proportions  to  which  they  are  legally 
entitled.  Complainant  in  the  cross-bill,  Martha  Rein- 
hardt, has  perfected  this  appeal  to  reverse  the  decree. 
The  appellees  have  assigned  as  cross-error  that  the 
court  erred  in  not  holding  that  the  trust  deed  executed 
by  the  widow,  Pauline,  and  Lizzie  Reinhardt,  to  the 
appellee  Eichberg,  subjected  the  estate  of  homestead  of 
all  the  children  of  said  Bernhard  Reinhardt,  deceased, 
to  the  lien  of  the  trust  deed. 

We  think  the  charges  of  fraud  made  against  Pauline, 
the  mother  of  appellant,  and  the  administrator,  were 
not  sustained  by  the  proof.  The  charges  were,  in  the 
main,  general,  and  constructive  or  implied  rather  than 
actual  or  intended.  So  far  as  specific  at  all,  the  charge 
seems  to  be  that  Pauline  desired  to  obtain  the  title  to  the 
property,  and  chose  the  plan  of  procuring  it  to  be  sold 
to  her  by  the  administrator  in  payment  of  her  widow's 
awartf,  and  as  a  part  of  the  scheme  procured  the  decree 
to  be  entered  ordering  the  premises  sold  subject  to  the 
homestead  of  herself  and  her  minor  children.  The  award 
to  which  the  widow  was  entitled  had  been  ascertained 
and  fixed  by  the  court.  It  was  not  contended  that  any 
wrong  or  fraud  entered  therein.    The  widow  was  entitled 
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to  receive  that  amount  from  the  estate  and  to  ask  that 
the  real  estate  of  the  deceased  other  than  the  homestead 
should  be  sold  to  pay  the  amount  so  legally  found  due  to 
her.  She  had  the  legal  right  to  bid  at  the  sale.  There 
was  no  evidence  that  the  sale  was  conducted  otherwise 
than  ina  fair  and  lawful  manner.  The  amount  bid  at  the 
sale  cannot  be  said  to  have  been  inadequate.  The  esti- 
mated, value  of  the  property  is  from  $6000  to  J6500,  from 
which,  in  order  to  obtain  its  salable  value,  must  be  de- 
ducted the  value  of  the  homestead  estate,  $1000,  and  the 
value  of  the  dower  of  the  widow.  The  total  indebted- 
ness contracted  by  the  ancestor  and  secured  by  the  two 
trust  deeds  on  the  property  was  $3300,  besides  interest. 
The  amount  bid  at  the  sale  was  $1400,  which,  with  the 
encumbrance  assumed  by  the  bidder,  amounted  to  $4700 
and  more  for  the  property,  subject  to  the  dower  of  the 
widow  and  the  homestead  right  of  herself  and  her  chil- 
dren. The  sale  could  not  be  avoided  on  the  ground  the 
bid  was  inadequate. 

The  report  made  by  the  administrator  that  he  had 
sold  the  premises  for  cash  was  not  rendered  fraudulent 
by  the  fact  that  he  only  received  the  receipt  of  the  widow 
acknowledging  payment  of  the  award  to  her.  The  receipt 
discharged  the  indebtedness  of  the  estate  to  the  same 
extent  that  it  could  have  been  paid  in  money. 

The  failure  to  set  off  the  homestead  of  the  widow  and 
children,  even  if  that  could  have  been  done  without  in- 
jury to  the  premises,  was  but  a  mere  irregularity,  which 
might  have  been  urged  on  appeal  from  the  decree  of  the 
probate  court  or  writ  of  error  to  reverse  the  same,  but 
which  does  not  constitute  a  valid  objection  to  the  decree 
in  a  collateral  proceeding.  {Bradley  v.  Drone^  187  111.  175.) 
The  probate  court  had  jurisdiction  of  the  parties  and 
of  the  subject  matter  of  the  proceeding,  and  the  decree 
rendered  by  it  cannot  be  attacked  in  a  collateral  pro- 
ceeding for  mere  errors  or  irregularities  not  going  to  the 
jurisdiction  of  the  court.    Moffltt  v.Mojffitt,  69  111.  641;  Bar- 
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ris  V.  Lester,  80  id.  307;  Bradley  v.  Drone,  supra;  Frothing- 
ham  V.  Petty,  197  111.  418, 

The  deed  from  the  administrator  vested  in  Pauline, 
the  widow,  the  title  to  the  property  subject  to  the  home- 
stead estate  and  her  right  of  dower.  The  dower  interest 
became  merged  in  the  fee,  and  Pauline,  being  the  mother 
of  the  appellant  and  the  other  children  of  the  deceased 
householder,  became  vested  with  the  absolute  right  to 
dispose  of  the  homestead  estate  without  the  concurrence 
or  consent  of  the  children.  {Glubb  v.  Wise,  64  111.  157;  King- 
man V.  Higgins,  100  id.  319;  Capek  v.  Kropik,  129  id.  509; 
Hayack  v.  WUl,  169  id.  145.)  In  the  case  of  Hayack  v.  Will, 
supra,  we  said:  "The  husband  entitled  to  a  homestead 
dying  and  leaving  a  widow  and  children,  the  homestead 
becomes  vested  in  the  widow,  who  may  sell,  encumber 
or  abandon  the  same.  In  case  of  a  sale  or  encumbrance 
by  such  widow,  with  proper  acknowledgment,  the  con- 
veyance or  lien  is  complete  as  against  the  children." 
The  trust  deed  executed  to  the  appellees  by  the  widow 
released  and  relinquished  the  homestead  estate  in  due 
form  of  law  and  subjected  the  homestead  estate  in  the 
property  to  the  lien  of  the  trust  deed.  The  homestead 
interest  of  the  appellant  and  the  other  children  of  the 
deceased  in  the  estate  are  subordinate  to  the  interests  of 
the  mother  in  the  homestead  estate  and  to  the  lien  of  the 
trust  deed  given  by  the  mother  to  the  appellees.  The  re- 
lease of  the  homestead  by  the  widow  in  the  trust  deed 
was  effectual,  and  the  lien  of  that  instrument  was  com- 
plete against  the  entire  fee  simple  title  to  the  property. 

It  follows,  then,  that  so  much  of  the  decree  as  de- 
clares the  lien  of  the  trust  deed  of  the  appellees  to  be 
subject  to  the  right  of  the  appellant  and  her  sisters,  Mil- 
lie, Emma  and  Katie,  to  occupy  a  portion  of  the  prem- 
ises as  a  homestead,  and  fixing  the  fair  present  value  of 
such  interest  at  $387,  was  erroneous,  and  must  be  and  is 
reversed.     In  all  other  respects  the  decree  is  affirmed. 

.    Decree  reversed  in  part. 
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The  Chicago  and  Alton  Railroad  Company 

|208   ~~456  V. 

|114a  ^221 

Floyd  J.  Pulliam. 

Opinion  JUed  February  17 ,  IBOJ^—Rehearing  denied  April  14^  1904. 

1.  TmAJj^tchat  sufficient  to  entitle  plaintiff  to  have  question  of  due  care 
go  to  jury.  Testimony  by  the  plaintiff  that  he  looked  in  both  direc- 
tions for  trains  on  approaching  railroad  crossing,  slowed  his  team 
to  a  Walk  and  looked  again  as  he  drew  nearer,  is  sufficient  to  en- 
title him  to  have  the  question  of  due  care  submitted  to  the  jury, 
even  though  his  testimony  is  contradicted. 

2.  Evidence — existence  of  obstructions  to  sound  and  vieio  may  be  con- 
sidered. The  existence  of  obstructions  to  sound  and  view  may  be 
considered,  in  connection  with  the  other  facts  and  circumstances, 
upon  question  of  due  care  by  on^  approaching  a  railroad  crossing. 

3.  Same — testimony  that  untiiesses  did  not  hear  locomotive  bell  is  proper. 
Testimony  that  witnesses  did  not  hear  the  locomotive  bell  ringing, 
although  they  did  not  know  definitely  whether  it  was  ringing  or 
not,  is  admissible  upon  the  question  of  the  ringing  of  the  bell. 

4.  Same — court  cannot  weigh  the  evidence  in  giving  instrtLCtions.  The 
trial  court  cannot  exercise  its  judgment  as  to  the  weight  of  the 
evidence  in  giving  or  refusing  instructions,  even  though  the  evi- 
dence upon  which  an  offered  instruction  is  based  is  slight. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creigh- 
TON,  Judg^e,  presiding. 

Patton  &  Patton,  (William  Brown,  of  counsel,) 
for  appellant. 

Robert  H.  Patton,  and  T.  J.  Nuckolls,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  Appellate  Court  for  the  Third  District  affirmed  a 
judg^ment  of  the  circuit  court  of  Sangamon  county  in  this 
suit  for  ¥1500  in  favor  of  appellee  for  personal  injuries, 
caused  by  appellant's  train  at  a  street  crossing  in  the 
village  of  Auburn. 
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Plaintiff  was  eighteen  years  old,  and  was  engaged  in 
hauling  ice  to  an  ice-honse  from  a  car  on  the  side-track 
of  defendant,  in  said  village.  At  the  time  of  the  accident 
he  drove  from  the  iCe -house  in  a  northerly  direction  along 
a  highway  parallel  with  and  adjoining  the  right  of  way 
on  the  south-easterly  side  until  he  reached  Monroe  street, 
and  then  turned  west  across  the  track  of  the  Pawnee 
railroad  and  several  side-tracks  of  defendant  to  the  main 
track.  The  weather  was  cold  and  he  was  standing  up 
in  the  wagon.  When  he  reached  the  main  track  the  lim- 
ited train  approaching  from  the  north  struck  the  wagon 
and  threw  him  out,  causing  the  injuries  for  which  the 
suit  was  brought. 

At  the  close  of  the  evidence  the  defendant  moved  the 
court  to  instruct  the  jury  to  find  it  not  guilty.  The  mo- 
tion was  overruled  and  the  instruction  refused,  and  the 
ruling  is  assigned  as  error. 

The  charges  of  the  declaration  were  negligence,  gen- 
erally, in  the  management  of  the  train,  a  failure  to  give 
statutory  signals  before  reaching  the  crossing,  and  a  vio- 
lation of  the  ordinance  of  the  village  of  Auburn  regulat- 
ing the  speed  of  trains.  The  train  was  running  at  a  much 
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higher  rate  of  speed  than  was  permitted  by  the  ordi- 
nance, and  it  is  not  claimed  that  there  was  no  evidence 
tending  to  prove  negligence  in  that  respect  on  the  part 
of  the  defendant.  The  ground  on  which  it  is  contend^ 
the  instruction  should  have  been  given  is,  that  there  was 
no  evidence  that  the  plaintiff  was  in  the  exercise  of  rea- 
sonable care  for  his  own  safety,  but  that,  on  the  con- 
trary, the  evidence  conclusively  showed  that  if  he  had 
exercised  such  care  he  would  have  avoided  the  injury. 
The  evidence  of  the  respective  parties  on  that  question 
is  as  follows:  Plaintiff  testified  that  when  he  arrived  at 
Monroe  street,  and  as  he  passed  along  that  street  toward 
the  main  track,  he  looked  north  and  south  for  trains; 
that  when  he  reached  the  railroad  tracks  he  slowed  his 
team  to  a  walk;   that  when  he  was  on  the  side-tracks 
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he  looked  north  and  then  looked  south,  and  looked  back 
north  agfain,  and  the  train  was  coming  right  there;  that 
the  team  was  then  on  the  main  track;  that  the  short 
whistle  given  as  an  alarm  was  the  *rst  thing  that  at- 
tracted his  attention  to  the  train  and  that  he  did  not  see 
it  before.  On  the  part  of  the  defendant  a  witness  testi- 
fied that  he  was  standing  on  the  north  side  of  the  street, 
just  west  of  the  railroad,  when  he  saw  plaintiff  coming 
toward  the  track;  that  plaintiff  had  a  cap  pulled  down 
over  his  ears;  that  the  witness  "hollered"  at  him  four 
times  to  keep  off  the  track  or  he  would  get  run  over;  that 
plaintiff  never  looked  up,  but  was  standing  in  the  wagon, 
not  looking  for  trains  or  anything  else,  and  that  he  did 
not  think  plaintiff  heard  him.  Another  witness  testified 
that  he  was  standing  south  of  the  street  crossing;  that 
he  "hollered"  to  the  plaintiff  three  times;  that  the  first 
time  was  just  after  the  plaintiff  had  crossed  the  Pawnee 
track  and' witness  called  twice  after  that,  and  that  plain- 
tiff did  not  appear  to  hear  him,  and  if  he  did  he  did  not 
pay  any  attention.  The  man  for  whom  plaintiff  was  haul- 
ing ice  was  on  a  load  of  ice  east  of  the  track,  going  south, 
and  testified  that  as  plaintiff's  horses  were  on  the  turn 
into  Monroe  street,  when  the  witness  was  about  one  hun- 
dred feet  from  him,  the  witness  threw  up  his  hand  as 
a  warning  and  mofioned  to  him,  but  he  could  not  say 
whether  he  saw  the  warning.  There  were  some  obstruc- 
tions to  sight  and  sound,  but  they  were  some  distance 
from  the  crossing,  the  first  one  being  the  station  building 
more  than  a  block  north.  Although  the  existence  of  such 
obstructions  does  not  excuse  the  exercise  of  care  on  the 
part  of  one  approaching  the  crossing,  the  fact  is  proper 
to  be  considered  in  connection  with  all  the  other  facts 
of  the  case.  Obstructions  to  the  view  or  hearing  may 
require  greater  care  and  attention  to  ascertain  whether 
a  train  is  approaching,  but  they  may  sometimes  have  a 
tendency  to  render  such  care  and  attention  unavailing. 
The  care  required  is  such  as  a  reasonably  prudent  person 
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would  ordinarily  exercise  under  the  same  circumstances, 
and  in  this  case  the  testimony  of  plaintiff  was  sufficient 
to  entitle  him  to  have  the  question  submitted  to  the  jury. 
It  was  not  error  to  refuse  the  request  to  take  the  case 
from  the  jury,  and  the  judgment  of  the  Appellate  Court 
upon  the  controverted  question  of  fact  is  conclusive. 

The  only  other  error  alleged  is  the  giving  of  the  sec- 
ond and  fifth  instructions  at  the  request  of  the  plaintiff, 
which  authorized  a  recovery  if  the  plaintiff  was  in  the 
exercise  of  due  care  for  his  own  safety  and  there  was 
a  failure  to  ring  the  bell  at  least  eighty  rods  from  the 
crossing.  The  objection  to  these  instructions  is,  that 
there  was  no  evidence  on  which  to  base  them.  It  is  con- 
tended that  not  only  was  there  no  evidence  tending  to 
prove  that  the  bell  was  not  ringing,  but,  on  the  other 
hand,  the  evidence  showed  conclusively,  without  any 
conflict,  that  the  bell  was  ringing  for  more  than  a  mile 
from  the  place  of  the  accident.  The  evidence  on  the  part 
of  the  defendant  was  that  the  bell  was  rung  automatic- 
ally, and  was  ringing  for  more  than  a  mile  before  reach- 
ing the  crossing.  All  the  witnesses  agreed  that  the 
whistle  was  blown  when  it  became  apparent  that  plain- 
tiff was  going  upon  the  crossing  and  there  was  likely 
to  be  a  collision.  Several  witnesses  for  the  plaintiff 
testified  that  they  did  not  hear  the  bell,  but  none  of 
them  knew  definitely  whether  it  was  ringing  or  not.  It 
is  urged  that  this  evidence  was  too  unsubstantial  as  the 
basis  of  an  instruction,  because  one  witness  said  he  was 
hard  of  hearing  and  another  had  his  cap  pulled  down 
over  his  ears,  and  none  of  them  were  paying  any  atten- 
tion to  the  question  whether  the  bell  was  ringing  or  not. 
The  evidence  was  admissible  on  the  question  whether 
the  bell  was  rung  or  not,  and  it  is  not  error  to  give  an 
instruction  based  on  the  hypothesis  that  a  fact  exists, 
although  the  court  may  be  of  the  opinion  that  the  evi- 
dence is  very  slight  or  that  the  great  weight  of  the 
evidence  disproves  the  existence  of  the  fact.     The  court 
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cannot  exercise  its  judgment  as  to  the  weight  of  the  evi- 
dence in  giving  or  refusing  instructions.  We  do  not  think 
it  was  error  to  submit  the  issues  to  the  jury  or  to  give 
the  instructions  complained  of. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Michael  McKevitt 

V, 

The  People  op  the  State  op  Illinois. 

Opinion  filed  February  17 ,  IQO^—Rehearing  denied  April  IM^  1904- 

1.  Criminal  law— motion  to  quash  cannot  he  entered  after  plea^  with- 
out leave  to  toUMraw  plea.  A  motion  to  quash  an  indictment  cannot 
be  entered  after  plea,  unless,  upon  leave  obtained,  the  plea  is  first 
withdrawn. 

2.  Same— toAat  not  ground  for  motion  to  quash.  That  the  descrip- 
tion of  the  money  which  the  prosecuting  witness  claimed  was 
taken  from  him  was  included  in  the  description,  in  the  indictment, 
of  so  many  pieces  of  money  of  other  kinds  that  the  accused  claims 
he  is  unable  to  tell  what  money  he  is  charg^ed  with  taking,  is  not 
gtound  for  a  motion  to  quash. 

3.  Same— testimony  of  accused  thai  plea  was  viot  entered  not  sufficieni 
to  impeach  the  record.  If  the  record  erroneously  shows  that  a  plea 
of  not  guilty  was  entered,  the  accused,  if  he  acts  with  diligence  in 
establishing  that  fact,  is  entitled  to  have  the  record  amended  at 
any  time  prior  to  adjournment  for  the  term;  but  the  testimony  of 
the  accused,  alone,  is  not  sufficient  to  impeach  the  record. 

4.  Same — when  motion  to  amend  record  cannot  be  entertained.  A  mo- 
tion, made  for  the  first  time  after  the  motion  for  a  new  trial  had 
been  overruled,  to  amend  the  record  by  striking  out  the  plea  of 
not  guilty,  claimed  to  have  been  erroneously  entered  by  the  clerk, 
cannot  be  entertained  unless  supported  by  affidavit  of  the  accused 
or  by  his  offer  to  testify  to  facts  showing  the  motion  was  made  as 
soon  as  possible  after  discovering  the  alleged  mistake. 

5.  Same — when  refusal  to  strike  out  evidence  is  not  prejudicial.  The 
refusal  to  strike  out  a  statement,  made  by  the  prosecuting  witness 
after  testifying  that  he  had  identified  the  accused  as-^oon  as  he 
saw  him,  that  he  had  been  taken  by  the  police  to  see  several  men 
but  knew  none  of  them  was  the  right  man,  is  not  prejudicial  error. 
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6.  Same — proof  that  witness  has  been  convicted  can  be  shown  only  by 
the  record.  That  a  witness  ia  a  criminal  case  has  been  convicted 
of  an  infamous  crime  may  be  shown  for  the  purpose  of  afiFecting 
his  credibility;  but  this  can  be  done  only  by  introducing  the  record 
of  his  conviction,  and  not  by  oral  testimony  drawn  out  on  cross- 
examination  by  the  prosecuting-  attorney  for  the  alleged  purpose 
of  ascertaining  his  residence. 

7.  Same — improper  conduct  cannot  be  excused  by  a  statement  thai  the 
purpose  was  proper.  Improper  conduct  by  the  prosecuting  attorney 
in  showing,  by  oral  cross-examination  of  defendant's  witness,  that 
he  was  serving  a  term  in  the  penitentiary  for  robbery,  cannot  be 
excused  by  the  statement  that  the  cross-examination  was  merely 
to  ascertain  the  residence  of  the  witness. 

8.  Same — when  error  in  permitting  oral  proof  of  conviction  of  wUness 
is  not  ground  for  reversal  Error  in  permitting  proof  of  the  convic- 
tion of  defendant's  witness  of  the  crime  of  robbery  to  be  elicited 
by  oral  cross-examination  is  not  ground  for  reversal,  where  the 
testimony  of  such  witness,  even  though  given  full  credit,  merely 
tends  to  show  that  the  witness  himself  was  not  present  at  the 
scene  of  the  alleged  offense. 

9.  Same— /act  Viai  accused  resisted  arrest  may  be  shown.  That  the 
accused  resisted  arrest  may  be  shown  in  the  first  instance,  the 
burden  being  on  the  accused  to  show  that  such  resistance  was  not 
for  the  purpose  of  avoiding  arrest  and  prosecution  for  the  charge 
on  which  he  was  being  tried. 

10.  Same— /ormcr  conviction  of  accused  may  be  shown  as  affecting  his 
credibility.  Where  the  accused  testifies  in  his  own  behalf,  a  jformer 
conviction  of  crime  may  be  shown  by  the  record  of  his  conviction 
as  affecting  his  credibility,  under  section  6  of  division  13  of  the 
Criminal  Code,  notwithstanding  the  amendment  in  1899  of  sec- 
tion 7  of  division  2  of  such  code.     (Laws  of  1899,  p.  141.) 

11.  Same — effect  where  accused  is  sequenced  for  crime  of  ^'robbery,  etc," 
Where  accused  is  sentenced  by  the  judgment  of  the  court  for  the 
crime  of  "robbery,  etc.,**  the  maximum  punishment  is  that  provided 
for  robbery  without  aggravating  circumstances,  even  though  the 
indictment  charges  that  accused  was  armed  and  intended  to  kill 
his  victim  if  resisted,  and  the  verdict  finds  him  "guilty  of  robbery 
in  the  manner  and  form  as  charged  in  the  indictment.** 

12.  Same — effect  where  verdict  finds  accused  guilty  of  part  of  the  offend 
only.  The  effect  of  a  verdict  finding  the  accused  guilty  of  a  certain 
part  of  the  offense  with  which  he  is  charged  is  an  acquittal  as  to 
the  residue. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Charles  G.  Neely,  Judge,  presiding. 
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Plaintiff  in  error  was  indicted  at  the  September  term, 
1902,  of  the  criminal  court  of  Cook  county,  for  the  crime 
of  robbery.  The  indictment,  consisting  of  one  count, 
charges  that  Michael  McKevitt,  on  February  14,  1902,  in 
said  county  of  Cook,  made  an  assault  upon  one  Patrick 
Caliill,  and  then  and  there  put  said  Cahill  in  bodily  fear 
and  danger  of  his  life,  and  against  the  will  of  said  Cahill 
did  feloniously  and  violently,  by  force  and  intimidation, 
from  tlie  person  of  said  Cahill  rob,  steal,  take  and  carry 
away  money,  personal  goods  and  property  of  the  said 
Cahill,  the  indictment  enumerating  numerous  treasury 
notes  of  the  denomination  of  one  hundred  dollars  dowD 
to  two  dollars,  bank  bills  of  denominations  unknown  to 
the  grand  jury,  greenbacks  of  denominations  unknown  to 
the  jury,  silver  coin  of  the  United  States,  enumerating 
five  hundred  of  each  of  the  denominations  of  one  dollar 
down  to  one  dime,  five  hundred  pieces  of  nickel  coin  of 
the  United  States,  one  hundred  pieces  each  of  gold  coin 
of  the  denominations  of  twenty  dollars  down  to  one  dol- 
lar, and  two  keys  of  the  value  of  ten  cents  each,  and 
further  charges  that  the  said  Michael  McKevitt  then 
and  there  was  armed  with  a  revolver,  with  the  intent, 
if  resisted,  to  kill  and  maim  said  Cahill,  and  that  said 
McKevitt  then  and  there  had  two  confederates  present, 
'  whose  names  are  unknown  to  the  jurors,  said  confeder- 
ates being  armed  so  as  to  aid  and  abet  said  McKevitt. 
No  motion  was  made  by  the  plaintiff  in  error  to  quash 
the  indictment  before  pleading  to  the  indictment.  The 
record  shows  a  plea  of  not  guilty  made  by  him  on  Sep- 
tember 26,  1902.  The  verdict  of  the  jury  was  as  follows: 
"We,  the  jury,  find  the  defendant,  Michael  McKevitt, 
guilty  of  robbery  in  manner  and  form  as  charged  in  the 
indictment."  Plaintiff  in  error  moved  for  a  new  trial  and 
in  arrest  of  judgment,  which  motions  were,  respectively, 
overruled  and  exceptions  taken.  He  was  then  "sentenced 
to  the  penitentiary  of  this  State  at  Joliet  for  the  crime 
of  robbery,  etc.,  whereof  he  stands  convicted." 
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In  the  bill  of  exceptions  there  appears  a  recital,  un- 
der date  of  November  17,  1902,  that  on  that  date  "de- 
fendant, by  his  counsel,  moved  the  court  to  quash  the 
indictment,"  with  reasons  therefor,  and  further  reciting 
that  this  motion  was  overruled. 

The  evidence  on  the  part  of  the  People  shows  that 
Patrick  Cahill  kept  a  saloon  at  the  north-west  corner 
of  Thirty-sixth  street  and  Parnell  avenue,  in  the  city 
of  Chicago;  that  there  were  two  doors  leading  from  the 
street  into  the  saloon  building,  the  one  on  the  east  side 
opening  on  Parnell  avenue  and  the  one  on  the  south  side 
opening  on  Thirty-sixth  street;  that  on  the  night  of  Feb- 
ruary 14, 1902,  two  men  came  into  the  saloon  by  the  south 
door  and  at  the  same  time  the  plaintiff  in  error  came  in 
at  the  east  door;  that  one  of  the  two  men  first  mentioned 
asked  Cahill  for  a  glass  of  beer,  and  at  the  same  time 
McKevitt  made  a  sign  to  them;  that  as  Cahill  turned  to 
get  the  beer  one  of  the  men  struck  Cahill  on  the  head 
with  a  revolver.  Cahill  testified  that  he  got  the  re- 
volver uway  from  the  man  and  struck  him  on  the  head 
with  it,  while  Frank  Cahill,  a  son  of  Patrick  Cahill,  tes- 
tifying on  the  part  of  the  People,  said  that  the  revolver 
used  by  his  father  was  one  that  had  been  kept  in  the  sa- 
loon for  some  time.  Patrick  Cahill  further  testified  that 
he  struck  this  man  repeatedly  on  the  head  with  the  re- 
volver, until  his  hand. was  covered  with  blood  and  the 
revolver  slipped  from  his  hand;  that  he  held  on  to  the 
man  and  knocked  him  down  three  times;  that  while  he 
was  beating  this  man  the  man  said,  "Oh,  Cahill!  that  is 
enough!"  that  McKevitt  jumped  over  the  bar  and  fired 
twice  at  the  son,  who  ran  up-stairs,  and  McKevitt  went 
to  the  cash  drawer  and  took  two  dollars  in  United  States 
money,  a  lead  half-dollar  that  had  been  there  for  some 
time,  and  two  keys;  that  the  man  with. whom  Cahill  was 
fighting  called  to  McKevitt  for  help,  and  McKevitt  came 
up,  put  his  revolver  against  witness'  stomach  and  fired, 
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the  bullet  being  subsequently  taken  out  of  Cahill's  back; 
that  CahilPs  son  returned  and  the  men  ran  out  of  the 
saloon. 

A  police  officer,  named  McCarthy,  on  the  part  of  the 
People  testified,  over  the  objection  of  plaintiff  in  error, 
that  on  June  10,  1902,  he  was  walking  on  Wells  street 
and  heard  quarreling  in  a  saloon  on  that  street;  that  he 
went  in  and  saw  McKevitt  in  the  saloon  with  a  revol- 
ver in  his  hand;  that  he  went  up  to  him,  and  McKevitt 
pointed  the  revolver  at  witness  and  said,  **I  will  clear 
you  and  the  whole  bunch  out  of  this,"  and  snapped  the 
weapon;  that  witness  took  the  revolver  from  plaintiff  in 
error  and  called  two  other  officers  to  help  arrest  him; 
that  while  taking  him  to  the  station  two  more  revol- 
vers were  taken  from  him  while  he  was  attempting  to 
use  them  on  the  officers.  The  other  two  police  officers 
testified  to  facts  corroborating  McCarthy  concerning  the 
arrest  and  finding  of  the  revolvers  on  the  person  of  plain- 
tiff in  error  and  his  attempts  to  use  those  revolvers.  Mc- 
Carthy did  not  inform  McKevitt  that  he  was  arresting 
him  for  the  robbery  of  Cahill,  nor  did  anyone  else.  They 
had  no  warrant  for  him  and  did  not  know  that  he  was 
wanted  for  that  robbery.  The  three  revolvers,  together 
with  the  cartridges  they  had  contained,  were  admitted 
in  evidence  over  the  objection  of  plaintiff  in  error. 

Both  Patrick  Cahill  and  his  son  testified  that  Mc- 
Kevitt  on  the  night  of  the  robbery  wore  a  short  coat  and 
a  soft  fedora  hat,  and  that  this  night  was  the  first  time 
they  had  seen  him. 

The  defendant,  on  his  part,  testified  that  he  never 
had  been  in  the  saloon  in  question,  and  that  he  did  not 
take  part  in  the  assault  upon  Patrick  Cahill  nor  in  the 
robbery;  that  he  never  wore  a  short  coat  or  soft  fedora 
hat,  but  always  wore  a  long  coat  and  a  hard  derby  hat 
When  Patrick  Cahill  was  being  cross-examined,  counsel 
for  McKevitt  called  one  McKnight  into  court,  and  Cahill 
jthen  said  that  this  man  McKnight  looked  like  the  man 


J 


April, 'WJ  McKevitt  v.  The  People.  465 

with  whom  he  had  fought  at  the  time  of  the  robbery. 
Later,  McKnight,  on  the  part  of  plaintiff  in  error,  tes- 
tified that  he  was  the  person  whom  Patrick  Cahill  had 
so  identified,  and  th^t  he  did  not  see  plaintiff  in  error  at 
any  time  during  the  month  of  February.  The  People, 
on  cross-examination  of  this  witness,  were  permitted  by 
the  court  (over  defendant's  objection  that  this  was  not 
the  best  evidence)  to  show  that  this  witness  had  been 
convicted  and  sent  to  the  penitentiary  for  a  robbery, 
which,  however,  did  not  appear  to  be  this  robbery  of 
Patrick  Cahill. 

The  record  of  a  prior  conviction  of  plaintiff  in  error 
for  the  crime  of  robbery,  for  which  he  was  sentenced 
to  the  reformatory  at  Pontiac,  was  also  admitted  in  evi- 
dence on  the  part  of  the  People  in  rebuttal. 

After  the  motion  for  a  new  trial  had  been  overruled, 
plaintiff  in  error  moved  the  court  to  strike  the  plea  of 
"not  guilty"  from  the  record  on  the  ground  that  plaintiff 
in  error  had  not  entered  such  plea  and  that  the  same  had 
been  entered  by  mistake  of  the  clerk  of  the  court,  and 
offered  to  testify  to  certain  facts  to  show  that  such  plea 
had  not  been  made  by  plaintiff  in  error,  whereupon  the 
court  feaid:  "You  ask  me  to  strike  something  from  the 
record  which  you  say  is  not  there.  The  motion  is  over- 
ruled," and  refused  to  hear  the  evidence  offered  by  plain- 
tiff in  error  in  support  of  the  motion. 

Charles  P.  R.  Macaulay,  for  plaintiff  in  error. 

H.  J.  Hamlin,  Attorney  General,  Charles  S.  Deneen, 
State's  Attorney,  P.  L.  Barnett,  and  John  R.  New- 
comer, for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  motion  to  quash  the  indictment  seems  to  have 
been  made  after  plea.  Such  a  motion  cannot  be  consid- 
ered after  a  plea  is  entered,  unless,  upon  leave  obtained, 
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the  plea  is  first  withdrawn.  The  basis  of  the  motion  was 
that  the  description  of  the  money  (two  dollars)  which 
the  prosecuting  witness,  Cahiil,  claimed  was  taken  from 
him,  was  included  with  the  description  of  many  pieces 
of  money  of  other  kinds,  so  that  it  was  impossible  for  the 
defendant  to  tell  what  money  he  was.charg^ed  with  tak- 
ings by  force  from  Cahill.  This  is  not  ground  for  quash- 
ing the  indictment.  If  the  defendant  is  entitled  to  any 
relief  under  such  circumstances,  for  the  purpose  of  en- 
abling him  to  determine  which  of  the  money  described  in 
the  indictment  the  prosecution  seeks  to  show  was  stolen 
by  him,  it  is  by  motion  of  another  character. 

After  the  motion  for  a  new  trial  had  been  overruled, 
defendant  below  sought  first  to  have  the  record  amended 
by  striking  out  the  plea  of  not  guilty  which  appeared  up- 
on the  record,  for  tlie  reason  that  the  defendant  never 
had  pleaded  and  for  the  reason  that  the  plea  of  not  guilty 
had  been  entered  by  a  mistake  of  the  clerk  of  the  court, 
and,  upon  this  motion  being  overruled,  made  a  motion  in 
arrest  of  judgment  based  upon  the  same  grounds,  which 
motion  was  also  overruled.  Where  a  defendant  charged 
with  a  felony  has  not  pleaded,  he  may,  in  the  event  of 
conviction  upon  trial,  have  the  judgment  arrested,  (John- 
son V.  Peojde,  22  111.  314;  Yundt  v.  People,  65  id.  372;  Hoskins 
V.  People,  84  id.  87;)  and  where  the  record  erroneously 
shows  that  a  plea  of  not  guilty  has  been  entered,  the  de- 
fendant, upon  establishing  that  fact,  may,  if  he  act  with 
diligence,  have  the  record  corrected  at  any  time  prior  to 
the  adjournment  of  the  court  at  the  tenn  at  which  final 
judgment  in  the  cause  is  entered.  {Phillips  v.  People,  88  111. 
100;  May  v.  People,  92  id.  343;  Knefel  v.  People,  187  id.  212.) 
In  this  case  the  defendant  offered  to  show,  by  his  own 
evidence,  that  the  plea  was  erroneously  entered.  This  is 
not  enough.  The  testimony  of  the  defendant  alone  is  not 
sufficient  to  successfully  impeach  the  record.  (Gillespie 
V.  People,  176  111.  238.)  The  action  of  the  court,  in  this  in- 
stance, was  proper  for  another  reason.    The  motion  and 
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offer  were  made  otally.  It  does  not  appear  therefrom 
when  the  defendant  first  knew  the  record  showed  the 
plea.  It  was  his  duty  to  make  this  motion  at  the  earliest 
possible  moment.  Before  such  a  motion  should  be  enter- 
tained it  should  be  supported  by  the  affidavit  of  the  de- 
fendant or  by  his  offer  to  testify  to  facts  showing  that  it 
was  interposed  at  the  earliest  opportunity  after  he  had 
learned  that  the  record  did  not  speak  the  truth.  For 
aught  that  appears  here,  he  may  have  known  the  con- 
dition of  the  record  in  this  respect  before  the  jury  was 
called  into  the  box.  If  he  did,  he  could  not  juggle  with 
the  court  by  waiting  to  ascertain  what  the  verdict  was 
before  determining  whether  to  seek  a  correction  of  the 
record.  Upon  a  motion  so  shown  to  be  made  in  apt  time 
it  would  be  the  duty  of  the  court  to  determine  what  the 
fact  was  and  make  the  record  accordingly. 

When  Patrick  Cahill  was  testifying  he  stated  that 
he  recognized  McKevitt  at  once  when  he  saw  him  after 
his  arrest;  that  he  had  been  taken  by  the  police  to  see 
several  other  men,  but  knew  that  none  of  them  was  the 
right  man.  Defendant  moved  to  strike  out  the  statement 
in  reference  to  other  men,  which  was  overruled  by  the 
court.  Whether  he  had  been  to  look  at  other  men  was 
wholly  immaterial,  unless,  indeed,  it  could  be  shown  that 
he  had  identified  some  other  man  as  being  the  man  who 
did  the  things  with  which  he  charged  McKevitt.  The 
testimony  might  well  have  been  stri'cken  out,  but  it  seems 
to  have  been  given  without  any  objection  being  made 
prior  to  the  statement,  and  we  do  not  think  a  failure  to 
strike  it  out  prejudiced  the  defendant. 

During  the  cross-examination  of  Cahill,  counsel  for 
defendant  called  Michael  McKnight  to  come  into  court, 
and  Cahill  then  testified,  (indicating  McKnight,)  "that 
man  is  very  like,  the  McKnight  with  whom  I  said  I  was 
fighting."  When  McKnight  testified  on  the  part  of  the 
defendant,  the  assistant  State's  attorney  was  permitted 
to  show,  on  his  cross-examination,  that  he  had  been  im- 
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prisoned  in  the  penitentiary  at  Joliet  for  robbery.  This 
was  hig^hly  improper.  In  a  criminal  case  it  is  proper  to 
show  that  a  witness  has  been  convicted  of  an  infamous 
crime  for  the  purpose  of  affecting  his  credibility,  but  this 
can  be  done  only  by  the  introduction  of  the  record  of 
the  conviction.  (Bartholomew  v.  People,  104  111.  601;  Kirby 
V.  People,  123  id.  436;  Simons  y.  PeojHe,  150  id.  66.)  If  this 
man's  testimony,  standing  alone,  showed  that  McKevitt 
was  not  in  Cahill's  saloon  at  the  time  of  the  robbery  this 
error  would  necessitate  a  reversal  of  this  cause.  The 
prosecuting  attorney,  who  thus  violated  a  fundamental 
rule  of  practice,  should  not  be  permitted  to  sustain  a  ver- 
dict if  his  conduct  has  contributed  to  the  conviction  of 
the  defendant.  Counsel  for  the  defendant  in  error  argues 
that  the  facts  in  question  were  developed  in  ascertaining 
where  McKnight  resided,  and  states  that  it  is  always 
proper  to  ascertain  the  residence  of  a  witness,  but  that 
the  evidence  in  this  case  "discloses  why  this  usual  and 
ordinarily  harmless  question  as  to  residence  and  occu- 
pation was  exceedingly  objectionable  to  the  gentleman 
from  Joliet."  The  matter  is  not  to  be  disposed  of  in  this 
flippant  manner.  The  prosecuting  officer  did  not  cross- 
examine  this  man  at  all  upon  the  testimony  given  by  him 
in  chief.  He  merely  sought  to  show,  and  did  show,  his 
conviction.  Besides,  after  the  witness  had  testified  that 
he  was  undergoing  imprisonment  at  Joliet,  the  further 
fact  was  elicited,  by  an  additional  cross-question,  that 
this  was  in  consequence  of  a  conviction  for  robbery,  so 
that  it  was  not  solely  an  investigation  of  the  place  of  res- 
idence. Improper  conduct  is  not  excused  by  a  statement 
that  the  purpose  is  proper.  The  law  does  not  permit  the 
interrogation  of  a  witness  in  regard  to  his  residence,  or 
any  other  subject,  where  the  result  will  be  to  show,  by 
oral  testimony,  that  which  can  be  legally  shown  only  by 
testimony  of  a  different  character.  The  objection  to  this 
cross-examination  came  from  the  defendant.  The  record 
is  in  this  situation:   Cahill  and  his  son,  Prank,  positively 
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identified  McKevitt  as  one  of  the  robbers.  McKnight 
was  only  shown  -to  have  been  present  and  participating 
by  Cahiirs  uncertain  identification  of  him  when  he  was 
called  into  court  during  Cahill's  cross-examination  in 
the  manner  above  stated.  McKevitt  denied  the  charge 
but  did  not  account  for  his  whereabouts  at  the  time  the 
crime  was  committed.  This  robbery  took  place  in  the 
month  of  February,  1902.  The  only  thing  McKnight  testi- 
fied to  which  it  can  be  contended  bears  on  the  issues  was, 
that  he,  McKnight,  did  not  see  McKevitt  at  any  time 
during  February,  1902,  and  that  in  itself  did  not  tend  to 
show  that  McKevitt  did  not  commit  the  crime.  McKnight 
did  not  testify  that  he  was  in  the  saloon  at  the  time  of 
the  robbery  or  that  McKevitt  was  not.  McKnight's  tes- 
timony is  entirely  consistent  with  his  own  absence  from 
and  McKevitt's  presence  at  the  saloon  when  the  crime 
was  perpetrated.  The  only  reasonable  conclusion  that 
the  jury  could  draw  from  the  proof,  if  they  believed  Mc- 
Knight, was  that  he  was  at  some  plac^  other  than  the 
scene  of  the  robbery  at  the  time  it  occurred,  and  that 
Cahill's  uncertain  identification  of  him  was  a  mistaken 
one.  Had  McKnight  sworn  that  he  was  there  at  the  time 
the  crime  was  committed  and  that  McKevitt  was  not,  a 
situation  would  be  developed  in  which  the  argument  of 
counsel  for  plaintiff  in  error  would  be  unanswerable. 
The  error  was  therefore  harmless. 

It  is  also  urged  that  it  was  improper  to  show  that 
McKevitt  resisted  the  police  officers  at  the  time  of  his 
arrest.  We  think  this  was  proper  in  the  first  instance. 
If  the  person  arrested  was  under  the  impression  that  he 
was  being  arrested  for  some  other  offense  than  the  one 
for  which  he  is  being  tried,  and  resisted  because  he  did 
not  want  to  be  apprehended  for  such  other  offense,  or  for 
any  reason  other  than  a  desire  to  avoid  a  prosecution 
and  trial  for  the  offense  for  which  he  is  being  tried,  the 
burden  rests  upon  him  to  show  that  fact,  by  cross  exami- 
nation or  otherwise. 


470  McKevitt  V,  The  People.  [208  IlL 

The  defendant  testified  in  his  own  behalf,  and  for  the 
purpose  of  affecting  his  credibility  the  People  offered  in 
evidence  the  record  of  the  criminal  court  of  Cook  county, 
showing  that  he  had  theretofore  been  convicted  of  rob- 
bery and  sentenced  to  the  Illinois  State  Reformatory  at 
Pontiac.  This  is  said  to  have  been  improper,  for  the 
reason  that  the  legislature  has  relieved  persons  who  have 
undergone  punishment  in  the  reformatory  from  the  con- 
sequences attendant  upon  a  conviction  of  infamous  crime 
where  the  punishment  is  by  imprisonment  in  the  peni- 
tentiary. This  is  a  misapprehension. ,  The  statute  .of 
1845,  which  is  still  in  force,  provides: 

"No  person  shall  be  disqualified  as  a  witness  in  any 
criminal  case  or  proceeding  by  reason  of  his  interest 
in  the  event  of  the  same,  as  a  party  or  otherwise,  or  by 
reason  of  his  having  been  convicted  of  any  crime;  but 
such  interest  or  conviction  may  be  shown  for  the  pur- 
pose of  affecting  his  credibility."  (Kurd's  Stat.  1901, 
chap.  38,  sec.  426.) 

By  a  statute  passed  in  the  same  year  it  was  provi- 
ded as  follows:  "Every  person  convicted  of  the  crime  of 
murder,  rape,  kidnaping,  willful  and  corrupt  perjury  or 
subornation  of  x^erjury,  arson,  burglary,  robbery,  sodomy 
or  other  crime  against  nature,  incest,  larceny,  forgery, 
counterfeiting  or  bigamy,  shall  be  deemed  infamous,  and 
shall  forever  thereafter  be  rendered  incapable  of  holding 
any  office  of  honor,  trust  or  profit,  or  voting  at  any  elec- 
tion, or  serving  as  a  juror,  unless  he  is  again  restored 
to  such  rights  by  the  terms  of  a  pardon  for  the  offense, 
or  otherwise,  according  to  the  law."  In  1899  the  legisla- 
ture amended  this  section  by  adding  thereto  the  words 
following:  ''Provided,  however,  that  the  foregoing  shall 
not  apply  to  any  person  who  has  been  heretofore  con- 
victed and  sentenced,  or  who  may  be  hereafter  convicted 
and  sentenced  to  the  Illinois  State  Reformatory  at  Pon- 
tiac." (Kurd's  Stat.  1901,  chap.  38,  sec.  279.)  This  amend- 
ment relieves  the  person  who  has  been  convicted  and 
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imprisoned  in  the  reformatory  for  one  of  the  crimes  spe- 
cified in  the  last  mentioned  section,  from  those  civil  dis- 
abilities visited  by  that  section  upon  one  who  has  been 
convicted  of  the  same  crime  and  whose  age  is  such  that 
imprisonment  in  the  penitentiary  is  th.e  lawful  punish- 
ment, but  the  amendment  does  not  in  anywise  affect  the 
operation  of  section  426  above  quoted.  The  purpose  of 
the  leg'islature  evidently  was  to  lessen  the  misfortunes 
consequent  upon  conviction  of  any  of  the  specified  of- 
fenses in  the  cases  of  persons  who,  on  account  of  their 
youth,  were  imprisoned  in  the  reformatory  instead  of  in 
the  penitentiary,  the  object  being  to  extend  a  leniency  to 
the  youthful  offender  which  is  denied  to  one  of  greater 
maturity.  If  the  legislature  took  the  view  as  urged  by 
the  plaintiff  in  error,  that  when  a  young  culprit  was  dis- 
charged from  the  reformatory  his  reformation  would  be 

• 

such  that  the  fact  that  he  had  been  convicted  of  one  of 
the  crimes  denounced  as  infamous  should  no  longer  affect 
his  credibility  and  should  not  be  offered  in  evidence  for 
that  purpose,  that  body  failed  to  express  that  view  in  any 
legislative  enactment.  Section  426,  supra,  is  not  altered 
by  the  amendment  to  section  279,  aiipra,  made  in  1899. 
It  is  the  conviction  for  infamous  crime,  and  not  the  na- 
ture or  mode  of  punishment,  that  may  affect  credibility. 
Bartholomew  v.  People,  supra. 

The  indictment  charged  McKevitt  with  robbery,  and 
further  charged  that  he  was  at  the  time  armed  with  a 
revolver,  with  the  intent,  if  resisted,  to  kill  and  maim 
Patrick  Cahill,  and  that  McKevitt  had  two  confederates 
present,  armed  in  the  same  manner,  to  aid  and  abet  him 
in  the  robbery.  The  jury  found  him  "guilty  of  robbery 
in  manner  and  form  as  charged  in  the  indictment."  By 
the  judgment  of  the  court  the  defendant  was  sentenced 
for  the  crime  of  "robbery,  etc.,"  and  it  is  said  that  this 
is  so  indefinite  that  it  is  impossible  to  tell  whether  the 
sentence  was  for  robbery  in  the  ordinary  acceptation  of 
the  term,  in  which  event  the  maximum  punishment  is 
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imprisonment  for  fourteen  years  in  the  penitentiary,  or 
whether  it  is  for  robbefy  in  the  more  agg^ravated  form, 
which  may  be  punished  by  imprisonment  in  the  |)eniten- 
tiary  for  the  natural  life  of  the  offender.  Following  the 
reasoning  of  this  court  in  Turley  v.  People,  188  111.  628,  it 
cannot  be  said  that  the  manner  and  form  of  the  robbery 
include  the  intent  with  which  it  is  charged  the  defend- 
ant was  animated  while  armed  with  the  revolver,  or  the 
purpose  for  which  he  had  confederates  present.  He  could 
not  be  punished  for  the  more  aggravated  form  of  this 
crime  unless  it  appea^red  from  the  verdict  that  the  jury 
had  found  him  guilty  thereof.  He  mighthave  been  found 
guilty,  if  the  evidence  warranted,  of  robbery  when  armed 
with  a  dangerous  weapon  with  the  intent  specified  in  the 
statute,  or  of  robbery  with  a  confederate  present  for  the 
purposes  designated  by  the  statute,  in  either  of  which 
instances  he  could  be  imprisoned  for  life.  In  the  judg- 
ment before  us,  the  letters  "etc."  are  meaningless.  The 
defendant,  by  the  verdict,  was  found  guilty  of  robbery, 
and  the  judgment  of  conviction  is  for  robbery  of  that 
character  for  which  the  maximum  punishment  is  impris- 
onment in  the  penitentiary  for  fourteen  years.  The  ver- 
dict cannot  be  held  to  be  a  finding  that  the  defendant 
was  guilty  of  the  graver  crime  with  which  he  is  charged 
in  the  indictment  unless  such  graver  crime  is  specific- 
ally designated  or  described  in  the  verdict  itself.  Where 
the  verdict  of  a  jury  finds  the  accused  guilty  of  a  certain 
part  of  an  offense  only,  the  effect  is  an  acquittal  of  the 
residue.     (22  Ency.  of  PI.  &  Pr.  p.  958.) 

A  patient  examination  of  this  record  reveals  no  re- 
versible error. 

The  judgment  of  the  criminal  court  will  be  affirmed. 

Judgment  affirmed. 
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Edward  D.  Blinn,  Admr.  et  at. 
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Jessie  D.  Gillett,  Admx.  et  al.  209   *604 

•  |2^      478 
Opinion  filed  April  SO,  190J^,  1218    »128 

1208      478 

1.  Wills — when  will  passes  to  remainder-men  funds  arising  fi*om  sfocfclllBa  •l^ 
in  liquidated  hanks,  A  devise  to  the  widow,  for  life,  of  all  "the  use, 
interest,  dividends  and  profits"  on  shares  of  bank  stock  with  re- 
mainder to  children  who  survive  the  widow,  passes  to  the  remain- 
der-men, as  part  of  the  corpus  of  the  estate,  money  received  by  the 
widow  arising"  from  shares  of  the  stock  in  certain  of  the  banks 
which  went  Into  voluntary  liquidation  in  her  lifetime. 

2.  Same — when  words  may  he  read  into  will    If  it  is  clear,  on  the 
face  of 'a  will,  that  the  testator  has  not  accurately  or  completely    • 
expressed  his  meaning  by  the  words  used,  and  it  is  also  clear  what 
are  the  words  he  has  omitted,  such  words  may  be  supplied  in  order 
to  effectuate  the  intention  as  collected  from  the  context. 

3.  Same — stock  dividend  passes  to  remainder-nien.  A  stock  dividend 
arising  from  a  conversion  by  the  corporation  into  capital  stock  of 
earnings  accumulated  during  the  testator's  lifetime  passes  to  the 
remainder-men,  and  not  to  the  life  tenant,  under  a  will  devising 
the  use,  interest,  dividends  and  profits  of  such  stock  to  the  widow 
for  life  with  remainder  to  children  surviving  her. 

Appeal  from  the  Appellate  Court  for  the  'third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Logan  county;  the  Hon.  John  H.  Moffett, 
Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Logan  county  by  Jessie  D.  Gillett,  administratrix  de  bonis 
non  with  the  will  annexed  of  the  estate  of  John  D.  Gil- 
lett, deceased,  for  the  purpose  of  obtaining  a  coustruc- 
tion  of  the  will  of  John  D.  Gillett  so  far  as  it  affects  the 
disposition  of  certain  bank  stock,  and  the  proceeds  there- 
of, owned  by  John  D.  Gillett  at  the  time  of  his  death. 

John  D.  Gillett  departed  this  life  testate  on  the  24th 
day  of  August,  1888,  leaving  him  surviving  his  widow, 
Lemira  P.  Gillett,  and  his  children,  Emma  S.  Oglesby, 
Grace  A.  Littler,  Nina  L.  Gillett,  Amaryllis  T.  Gillett, 
Mary  C.  Hill,  John  P.  Gillett,  Jessie  D.  Gillett  and  Char- 
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lotte  L.  Barnes.  At  the  time  of  the  death  of  John  D.  Gil- 
lett he  owned  the  following  bank  stock:  First  National 
Bank,  Lincoln,  111.,  one  hundred  shares,  par  value  110,000; 
First  National  Bank,  Farmer  City,  111.,  thirty  shares,  par 
value  $3000;  Farmers'  National  Bank,  Pekin,  111.,  fifteen 
shares,  par  value  J1500;  Illinois  National  Bank,  Spring- 
field, 111.,  one  hundred  shares,  par  value  $10,000;  Farm- 
ers' National  Bank,  Springfield,  111.,  fifty  shares,  par 
value  $5000;  First  National  Bank,  Mt.  Pulaski,  111.,  ten 
shares,  par  value  $1000;  National  State  Bank,  Blooming- 
ton,  111.,  thirty  shares,  par  value  $3000;  total  amount  of 
stock,  par  value,  $33,500.  The  paragraphs  of  the  will  of 
John  D.  Gillett  which  aflfect  the  disposition  of  said  bank 
stock  are  Nos.  9,  23  and  24,  and  read  as  follows: 

''Ninth — I  give  and  devise  to  my  wife,  in  case  she  shall 
survive  me,  for  and  during  the  period  of  her  natural  life,* 
all  the  use,  interest,  dividends  and  profits  that  may  ac- 
crue during  such  period  on  or  from  any  share  of  bank 
stock  which  I  may  own  at  the  time  of  my  death.  She 
shall  be  entitled  to  the  possession  of  all  certificates  rep- 
resenting such  stock,  and  to  vote  them  in  person  or  by 
proxy  during  her  life.  If,  during  the  life  of  my  said  wife 
and  after  my  death,  any  of  the  banks  in  which  I  shall 
own  said  stock  shall  wind  up  its  business  and  distribute 
its  capital  among  its  stockholders,  my  said  wife  shall  be 
entitled  to  receive  and  receipt  for  all  sums  payable  on 
the  certificates  so  to  be  held  by  her  for  life.  She  is  here- 
by empowered  to  re-invest  the  principal  of  said  stock  as 
safely  as  possible,  and  to  collect  and  retain  to  her  own 
use  all  interests  and  profits  derived  from  such  invest- 
ment during  her  natural  life.  The  principal  so  invested 
shall,  after  the  death  of  my  said  wife,  be  applied  and  dis- 
tributed as  hereinafter  directed.  If  my  said  wife  shall 
become  satisfied,  at  any  time  after  my  death,  that  it 
would  be  wise  and  judicious  to  sell  any  part  of  said 
bank  stock,  she  is  hereby  fully  empowered,  by  and  with 
the  advice  and  consent  of  my  said  executors,  to  sell  any 
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part  or  all  of  the  stock  so  owned  by  me  in  the  banks  at 
Pekin,  Mt.  Pulaski,  Parmer  City  and  Bloomington.  In 
the  event  of  making*  such  sale  she  shall  invest  the  pro- 
ceeds thereof  as  aforesaid,  and  shall  be  entitled  to  take 
to  her  own  use,  as  her  own  property,  all  the  interest  and 
profits  arising  from  such  investment  during  her  natural 
life.  At  her  death  the  principal  so  invested  shall  be  ap- 
plied as  hereinafter  directed." 

,'*  Twenty 'third — I  hereby  direct  that  the  proceeds  of  the 
sale  of  all  my  personal  property,  other  than  bank  stock, 
and  not  otherwise  herein  disposed  of,  together  with  the 
proceeds  of  all  debts  and  demands  due  or  to  become  due 
me,  and  of  all  real  estate  in  this  last  will  declared  and 
directed  to  be  disposed  of  as  personalty,  shall  be  applied 
and  disposed  of  by  my  executors  as  follows:  They  shall 
first  pay  to  my  daughter  Emma  Susan  Oglesby  the  sum 
of  $10,000,  and  they  shall  divide  the  remainder  of  the  pro- 
ceeds of  said  personal  property  in  equal  parts  amongst 
all  of  my  said  children," — naming  them,  and  providing 
that  if  any  of  his  children  shall  depart  this  life  before 
him  leaving  children,  the  children  should  take  the  par- 
ent's share;  or  if  they  died  before  him  leaving  no  children, 
then  the  proceeds  of  said  debts,  demands  and  personal 
estate  to  be  divided  in  equal  parts  among  the  survivor^ 
or  their  descendants. 

''Twenty -fourth — In  case  my  said  wife  shall  not  survive 
me,  I  give  and  bequeath  all  my  bank  stock  as  follows: 
To  Emma  Susan  Oglesby  $5000;  to  Grace  Adeline  Littler 
$5000;  to  Nina  Lemira  Gillett  $5000;  to  Mary  Catherine 
Hill  $4000;  to  Jessie  D.  Gillett  $4000;  to  Amaryllis  Tuttle 
Gillett  $4000;  to  Charlotte  Lancraft  Gillett  $3000;  and 
the  remainder,  if  any,  to  my  son,  John  Park  Gillett.  I 
direct  that  said  stock  shall  be  distributed  by  my  execu- 
tors, not  on  the  face  or  par  value  of  said  stock,  but  on 
its  market  or  selling  yalue,  so  that  the  share  given  to 
each  of  my  said  children  shall  amount  in  real  value  to 
the  sum  above  specified  as  intended  for  her.     If  there 
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shall  not  be  sufficient  stock  to  make  up  the  sums  indi- 
cated, then  I  direct  that  all  of  said  bequests  shall  abate 
pro  rata.  If  any  of  my  said  children  shall  depart  this  life 
before  me  leaving:  any  child  or  children  who  shall  sur- 
vive me,  then  such  child  or  children  shall  take  in  equal 
parts  amongfst  them  the  share  or  shares  which  his,  her 
or  their  deceased  parent  or  parents  would  have  taken  if 
alive.  If  any  of  my  said  children  shall  depart  this  life 
before  me  leaving^  no  child  or  children  who  shall  survive 
me,  then  the  share  or  shares  of  such  deceased  child  or 
children  shall  be  divided  in  equal  parts  amongst  my  sur- 
viving children  named  as  aforesaid,  the  surviving  chil- 
dren of  any  of  my  children  so  named  as  aforesaid  to  take 
in  equal  parts  amongst  them  the  share  or  shares  which 
his,  her  or  their  deceased  parent  or  parents  would  have 
taken  if  alive.  If  my  said  wife  shall  survive  me,  I  give 
and  bequeath  all  my  bank  stock  that  shall  remain  unsold 
at  the  time  of  her  death,  and  all  money  arising  from  the 
sale  of  said  bank  stock  by  my  wife,  in  manner  follow- 
ing, to- wit:  To  each  of  my  following  named  children  who 
shall  survive  my  said  wife  the  following  parcels  or  por- 
tions, to- wit:  To  Emma  Susan  Oglesby  $5000;  to  Grace 
Adeline  Littler  $5000;  to  Nina  Lemira  Gillett  14000;  to 
Vary  Catherine  Hill  $4000;  to  Jessie  D.  Gillett  $4000;  to 
Amaryllis  Tuttle  Gillett  $3000;  to  Charlotte  Lancraft 
Gillett  $3000;  and  the  remainder,  if  any,  to  my  son,  John 
Park  Gillett.  I  direct  that  my  executor  shall  make  dis- 
tribution, not  on  the  par  value  or  face  of  said  stock,  but 
on  the  basis  of  the  market  or  selling  value  thereof,  so 
that  the  share  given  to  each  of  said  children  shall  amount 
in  real  value  to  the  sum  above  specified  as  intended  for 
her.  If  my  bank  stock,  together  with  the  money  arising 
from  the  sale  of  any  part  thereof,  shall  not  be  sufficient 
to  discharge  said  specific  bequests,  then  each  bequest 
shall  abate  pro  rata.  If  any  of  my  said  children  shall 
depart  this  life  before  my  said  wife  leaving  any  child  or 
children  who  shall  survive  my  said  wife,  then  such  child 
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or  children  shall  take  in  equal  parts  amongst  them  the 
share  or  shares  of  said  bank  stock  and  money  which  his, 
her  or  their  deceased  parent  or  parents  would  have  taken 
in  the  event  of  surviving  my  said  wife.  If  any  of  my 
said  children  shall  depart  this  life  before  my  said  wife 
leaving  no  child  or  children  who  shall  survive  my  said 
wife,  then  the  share  or  shares  of  said  bank  stock  and 
money  which  would  otherwise  go  to  such  deceased  child 
or  children  shall  be  divided  in  equal  parts  among  the 
survivors  of  my  children  named  as  aforesaid,  the  surviv- 
ing children  of  any  of  my  children  so  named  to  take  in 
equal  parts  amongst  them«the  share  or  shares  which  his, 
her  or  their  deceased  parent  would  have  taken  if  alive 
at  the  death  of  my  said  wife.  I  distinctly  direct  and 
declare  that  in  bequeathing  said  bank  stock,  and  any 
money  that  shall  arise  from  th^  sale  of  any  part  thereof 
by  my  said  wife,  it  is  my  desire  and  intention  that  none 
of  my  children  named  as  aforesaid,  or  their  children  or 
descendants,  shall  take  any  vested  interest  in  said  stock 
or  money  until  the  death  of  my  said  wife,  in  case  she  shall 
survive  me,  and  that  until  the  death  of  my  said  wife,  and 
the  consequent  vesting  of  said  titles  and  interests,  my 
said  children  and  their  descendants  shall  not  be  entitled 
to  sell,  transfer  or  encumber  any  of  said  stock  or  money 
or  any  interest  therein,  and  that  the  same  shall  be  wholly 
free  from  all  judgments,  attachments,  executions  and 
legal  processes  against  any  of  my  said  children  or  their 
descendants  until  or  unless  said  title  or  interest  shall 
become  vested  in  them  by  the  death  of  my  said  wife." 

In  1895  the  Farmers'  National  Bank  of  Pekin  went 
into  voluntary  liquidation,  and  there  was  paid  to  the 
executors  of  John  D.  Gillett,  deceased,  the  sum  of  $2175, 
which  amount  represented  the  net  value  of  the  Gillett 
stock  in  that  bank.  During  the  same  year  the  First  Na- 
tional Bank  of  Farmer  City  went  into  voluntary  liqui- 
dation, and  there  was  paid  to  the  executors  of  John  D. 
Gillett,  deceased,  the  suro  of  $3420,  which  amount  repre- 


478  Blinn  v.  Gillett.  [»8  DL 

sented  the  net  value  of  the  Gillett  stock  in  that  bank; 
and  in  the  year  1900  the  National  State  Bank  of  Bloom- 
inj^ton  went  into  voluntary  liquidation,  and  there  was 
paid  to  the  executors  of  John  D.  Gillett,  deceased,  the 
sura  of  $3750,  which  amount  represented  the  net  value 
of  the  Gillett  stock  in  that  bank,  and  these  sums,  which 
aggregate  the  sum  of  $9345,  were  paid  by  the  executors 
to  the  widow,  Lemira  P.  Gillett. 

At  the  time  of  the  death  of  John  D.  Gillett  the  capital 
stock  of  the  First  National  Bank  of  Lincoln  was  $50,- 
000,  surplus  $50,000,  and  its  undivided  profits  $13,169.41. 
Shortly  after  the  death  of  Jobn  D.  Gillett  the  directors 
and  stockholders  of  that  bank,  with  the  consent  of  the 
comptroller  of  the  currency,  increased  the  capital  stock 
of  said  bank  from  $50,000  to  $100,000,  and  one  hundred 
shares,  of  the  par  value  of  $100  per  share,  of  the  new 
stock  was  issued  to  the  widow,  Lemira  P.  Gillett,  the 
certificate  which  she  received  therefor  being  certificate 
No.  122,  for  the  sum  of  $10,000.  Prom  that  time  to  the 
.time  of  her  death  Lemira  P.  Gillett  held  the  original  and 
the  new  stock  in  said  First  National  Bank  of  Lincoln 
and  received  the  cash  dividends  thereon  as  they  accrued 
and  were  paid,  and  at  the  time  of  her  death  the  new  stock 
was  worth  $20,000. 

Grace  A.  Littler  died  without  leaving  her  surviving 
a  child  or  children  or  the  descendants  thereof,  in  May, 
1891,  and  leaving  a  last  will,  in  which  she  bequeathed  all 
personal  property  that  she  might  own  at  the  time  of  her 
death  to  her  husband,  David  T.  Littler.  John  P.  Gillett 
died  testate  on  September  8,  1901,  without  leaving  him 
surviving  a  child  or  children  or  the  descendant  thereof, 
and  leaving  Inez  M.  Gillett  as  Ijis  widow.  On  the  2l5t 
day  of  September,  1901,  Lemira  P.  Gillett,  widow  of  John 
D.  Gillett,  deceased,  died  testate,  and  by  her  last  will  be- 
queathed all  the  bank  stock  owned  by  her  in  the  First 
National  Bank  of  Lincoln  to  Charlotte  L.  Barnes  in  trust 
for  Joan  Gillett  Barnes  and  William  Barnes,  Jr.,  the  chil- 
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dren  of  Charlotte  L.  Barnes,  who  are  made  parties  de- 
fendant to  the  bill. 

Answers  and  replications  were  filed,  and  David  T. 
Littler  and  Inez  M.  Gillett  averred  that  the  will  of  John 
D.  Gillett  did  not  make  any  specific  devise  of  the  pro- 
ceeds of  the  stock  of  banks  that  had  voluntarily  gone 
into  liquidation,  but  that  the  same  passed  under  the  re- 
siduary clause  in  the  will  of  John  D.  Gillett,  deceased, 
to  all  of  his  children,  share  and  share  alike;  and  Char- 
lotte L.  Barnes,  as^trustee,  averred  that  she  claimed  cer- 
tificate No.  122  for  $10,000  of  stock  in  the  National  Bank 
of  Lincoln  under  the  will  of  Lemira  P.  Gillett,  deceased, 
for  the  benefit  of  her  said  children. 

The  decree  of  the  circuit  court  found  certificate  No. 
122  passed,  upon  the  death  of  Lemira  P.  Gillett,  to  the 
children  of  John  D.  Gillett  who  survived  their  mother, 
Lemira  P.  Gillett,  and  that  the  money  in  the  hands  of 
Lemira  P.  Gillett,  received  by  her  from  the  national 
banks  which  had  voluntarily  gone  into  liquidation,  be- 
longed to  the  children  of  John  D.  Gillett,  deceased,  who 
survived  their  mother,  Lemira  P.  Gillett,  and  that  Grace 
A.  Littler  and  .{ohn  P.  Gillett  having  died  prior  to  the 
death  of  theirimother,  David  T.  Littler  and  Inez  M.  Gil- 
lett took  no  interest  in  said  bank  stock  or  said  fund. 
David  T.  Littler  and  Inez  M.  Gillett  excepted  to  that 
part  of  the  decree  that  found  that  the  fund  received  by 
Lemira  P.  Gillett  from  banks  that  had  gone  into  vol- 
untary liquidation  passed  to  the  children  of  John  D. 
Gillett,  deceased,  who  survived  their  mother,  Lemira  P. 
Gillett,  and  also  to  that  part  of  the  decree  that  found 
that  David  T.  Littler  and  Inez  M.  Gillett  took  no  inter- 
est either  in  the  fund  derived  from  the  banks  that  had 
gone  into  voluntary  liquidation  or  in  certificate  No.  122, 
and  Charlotte  L.  Barnes,  as  trustee,  and  her  children, 
who  appeared  by  guardian  ad  litem^  excepted  to  that 
part  of  the  decree  that  found  that  certificate  No.  122 
did  not  pass  under  the  will  of  Lemira  P.  Gillett  to  Char- 
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lotte  L.  Barnes,  in  trust  for  her  children.  Since  the 
commencement  of  this  suit  David  T.  Littler  has  departed 
this  life  testate,  and  Stephen  L.  Littler,  his  personal  rep- 
resentative and  sole  heir,  has  been  substituted  in  his 
stead.  Inez  M.  Gillett  and  Stephen  L.  Littler,  as  the 
personal  representatives  of  John  P.  Gillett,  deceased, 
and  David  T.  Littler,  deceased,  respectively,  and  Char- 
lotte L.  Barnes,  as  trustee,  prosecuted  an  appeal  to  the 
Appellate  Court  for  the  Third  District,  where  the  decree 
of  the  circuit  court  was  affirmed,  and  a  further  appeal 
has  been  prosecuted  to  this  court.  Edward  D.  Blinn  has 
been  substituted  as  administrator  of  the  estate  of  John 
P.  Gillett,  deceased,  in  lieu  of  Inez  M.  Gillett. 

T.  M.  Harris,  and  E.  D.  Blinn,  for  appellants  E.  D. 
Blinn  and  Stephen  L.  Littler: 

In  construing  a  will  the  intention  as  expressed  there- 
in is  to  govern,  and  not  what  was  supposed  was  the  tes- 
tator's intention  not  expressed  in  a  will.  Kelly  v.  Oonce, 
49  111.  App.  87;  Bingel  v.  Volz,  142  111.  214;  WUliams  v.  Wil- 
liams, 189  id.  509;  Wentworth  v.  Read,  166  id.  142;  Engelthaler 
V.  Engelthaler,  196  id.  230. 

In  construing  a  will  the  intention  to  be  sought  is  not 
that  which  existed  in  the  mind  of  the  testator,  but  that 
which  is  expressed  by  the  language  of  the  will.  The  rule 
is  inflexible  that  surrounding  circumstances  cannot  be 
resorted  to  for  the  purpose  of  importing  into  a  will  any 
intention  not  therein  expressed.  Williams  v.  Williams,  189 
111.  509;  Page  on  Wills,  sec.  460;  Sturges  v.  Work,  122  Ind. 
134;  Pack  v.  Shanklin,  43  W.  Va.  304. 

Nor  can  an  express  disposition,  though  probably  in- 
volving an  oversight  or  mistake  by  the  testator,  be  con- 
trolled by  inference  which  is  not  necessary  or  indubitable, 
it  being  the  safest  course  to  abide  by  the  words.  2  Roper 
on  Legacies,  1460. 

If  a  testator  overlooks  an  event  which  he  would  prob- 
ably have  provided  against  had  it  occurred  to  him,  it  is 
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not  tha  province  of  the  court  to  supply  the  omission  by 
inserting  a  clause  disposing  of  the  property  according 
to  some  supposed  or  probable  intention  of  the  testator. 
2  Roper  on  Legacies,  1464;  Kelly  v.  Gonce,  49  111.  App.  87; 
Page  on  Wills,  sec.  460. 

Where  a  will  devised  the  income  of  bank  stock  to  the 
testator's  widow  for  life,  and  provided  that  if  the  banks 
should  go  into  voluntary  liquidation  the  life  tenant  should 
loan  the  money  so  received  and  have  the  income  during 
life,  the  fund  to  be  disposed  of  as  "hereinafter  provided," 
and  the  testator  makes  no  special  devise  of  the  fund  but 
the  will  has  a  general  residuary  clause,  the  fund  passes 
under  the  general  residuary  clause.  Buchanan  v.  Floydy 
64  Md.  306;  Barnet  v.  Bamety  40  N.  J.  Eq.  380;  Rockwell  v, 
Swift,  59  Conn.  289;  Page  on  Wills,  p.  594. 

The  court  cannot  supply  a  supposed  omission  by  con- 
struction, for  to  do  so  is  to  make  a  will,  and  not  construe 
it.     Page  on  Wills,  sec.  461. 

Where  a  bank  has  accumulated  a  surplus,  the  title  is 
in  the  corporation,  and  if,  after  the  death  of  the  testator, 
by  action  of  the  stockholders  and  directors,  the  surplus 
was  used  to  increase  the  capital  stock  issued  and  paid 
for  out  of  the  surplus,  the  stock,  by  such  action,  became 
separated  from  the  corpus  or  body  of  the  original  stock. 
2  Clark  &  Marshall  on  Private  Corp.  1607,  1608;  Gibbons 
V.  Mahon,  136  U.  S.  549;  Waterman  v.  Alden,  42  111.  App.  319; 
Beveridge  v.  Railroad  Co.  2  L.  R.  A.  654;  Spooner  v.  Phillips, 
16  id.  465. 

A  clause  in  a  will  providing  that  the  original  stock  of 
a  bank  shall  not  vest  in  the  beneficiary  until  the  death 
of  the  widow  does  not  suspend  the  vesting  of  the  new 
stock  issued  and  paid  for  out  of  such  surplus  earnings  of 
a  bank.  Scofleld  v.  Olcott,  120  111.  374;  Grimmer  v.  Frieder- 
ich,  164  id.  248. 

A  shareholder  in  a  corporation  has  no  legal  title  to 
the  property  or  profits  of  the  corporation  until  a  divi- 
dend is  declared.    Beveridge  v.  Railroad  Co,  2  L.  R.  A.  654. 
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Hugh  Crea,  and  Hugh  W.  Housum,  for  appellant 
Charlotte  L.  Barnes: 

In  construing  a  will  as  to  the  rights  of  life  tenants 
and  remainder-men  to  stock  dividends  the  intention  of 
the  testator  is  to  be  ascertained,  and  if  no  rules  of  law 
are  violated,  the  courts  will,  if  possible,  carry  such  in- 
tention into  effect.  McLouth  v.  Hunt,  134  N.  Y.  179;  Hite 
V.  Hite,  93  Ky.  267;  Gibbons  v.  Mahon,  136  U.  S.  549;  2  Cook 
on  Corp.  sec.  557;  Thomas  v.  Gregg,  78  Md.  545;' 1  Elliott 
on  Railroads,  sec.  307. 

Dividends  or  profits  do  not  accrue  to  a  stockholder 
until  they  are  set  off  to  him  by  a  vote  of  the  directors. 
Waterman  v.  Alden,  42  111.  App.  294;  In  re  Kemochany  104 
N.  Y.  618;  Hyatt  v.  Allen,  56  id.  553;  Hite  v.  Hite,  93  Ky.  267. 

In  the  case  at  bar  the  life  tenant  was  entitled  to 
certificate  No.  122  as  her  absolute  property,  the  same 
representing  the  stock  based  on  undivided  earnings  or 
surplus.  Lowry  v.  Trust  Co.  64  N.  E.  Rep.  796;  McLouthy. 
Hunt,  154  N.  Y.  179;  Hite  v.  Hite,  93  Ky.  267;  2  Perry  on 
Trusts,  (4th  ed.)  sec.  545;  Davis  v.  Johnson,  152  Mass.  59; 
Pritchett  v.  Trust  Co,  96  Tenn.  472. 

Hamilton  &  Catron,  and  R.  C.  Maxwell,  for  appel- 
lee Jessie  D.  Gillett: 

It  is  established  that  where  it  is  clear,  on  the  face  of 
the  will,  that  the  testator  has  not  accurately  or  com- 
pletely expressed  his  meaning  by  the  words  he  has  used, 
and  it  is  also  clear  what  are  the  words  he  has  omitted, 
those  words  may  be  supplied  in  order  to  effectuate  the 
intention  of  the  testator  as  collected  from  the  context. 
Glover  v.  Condell,  163  111.  583;  29  Am.  &  Eng.  Ency.  of  Law, 
p.  372;  Haug  v.  Schumacher,  60  N.  E.  Rep.  245;  1  Jarman 
on  Wills,  (5th  Am.  ed.)  486;  In  re  Morony,  L.  R.  1  Ir.  483; 
Pride  V.  Fooks,  3  DeG.  &  J.  266;  In  re  Redfem,  6  Ch.  Div. 
133;  In  re  Daniels  Settlement  Trusts,  1  id.  375. 

Estates,  legal  or  equitable,  to  commence  in  future, 
should  always  be  regarded  as  vesting  immediately,  un- 
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less  the  testator  has  by  very  clear  words  manifested 
an  intention  that  they  should  be  contingent  on  a  future 
event.  Haward  v.  Peavey,  128  111.  430;  Walton  v.  Follansbee, 
131  id.  147;  Kingman  y.  Harmony  id.  171;  Scqfield  v.  Olcott, 
120  id.  371;  Cheney  v.  Teese,  108  id.  482;  Knight  v.  Pottgieser, 
176  id.  368;  McCartney  v.  Osbom,  118  id.  421;  Illinois  Loan 
Co,  V.  Bonner,  75  id.  315. 

The  interest  of  a  stockholder  in  the  earnings  or  sur- 
plus funds  of  a  corporation  passes  to  his  assignee  or  leg- 
atee by  a  sale  or  bequest  of  the  stock  held  by  him.  Alsoj) 
V.  DeKoven,  107  111.  App.  190;  Waterman  v.  Alden,  42  id.  294; 
144  111.  90;  2  Thompson  on  Corp.  pars.  2172,  2173,  2206; 
Gibbons  v.  Mahon,  136  U.  S.  549;  Qoodwin  v.  Hardy,  57  Me. 
143;  Phelps  v.  Bank,  26  Conn.  269;  Jones  v.  Railroad  Co.  57 
N.  Y.  196;  Jermain  v.  Railroad  Co,  91  id.  483;  Ryan  v.  Rail- 
road Go,  21  Kan.  365. 

All  interest,  legal  or  equitable,  in  real  or  personal 
property  may  be  devised  or  bequeathed  by  the  owner  or 
holder  thereof.  29  Am.  &  Eng.  Ency.  of  Law,  (1st  ed.) 
250;  3  Starr  &  Cur.  Stat.  chap.  148,  sec.  1. 

Beach  &  Hodnett,  for  appellees  Nina  L.  Gillett  and 
Emma  S.  Ogles  by: 

Technical  construction  of  words  and  phrases  will  not 
be  carried  to  the  extent  of  defeating  any  obvious  gen- 
eral intention  of  the  testator.  Blackmore  v.  Blackmore, 
187  111.  102;  Johnson  v.  Askey,  190  id.  58;  Brownfield  v.  Wil- 
son, 78  id.  467. 

It  is  presumed  that  the  testator  intended  to  dispose 
of  his  entire  estate,  and  any  reasonable  construction  is 
justified  to  avoid  failure  to  dispose  of  the  entire  estate. 
Higgins  v.  Dwm,  100  111.  554;  Scofield  v.  Olcott,  120  id.  362; 
Taubenhan  v.  Dunz,  125  id.  524;  Hayward  v.  Loper,  147  id. 
41;  English  v.  Cooper,  183  id.  203. 

Where  the  defect  in  the  language  is  a  verbal  omission, 
the  meaning  of  the  clause  may  be  implied  in  order  to 
reach  the  testator's  obvious  general  intent.     Young  v. 
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Harkleroad,  166  111.  318;  Abbott  v.  Middleton,  7  H.  L.  C.  S.  68; 
Carter  v.  Bloodgood'a  Executors^  3  Sandf.  Ch.  293;  Boston  & 
Co,  V.  Coffin,  152  Mass.  95;  1  Redfield  on  Wills,  466;  Metcalf 
V.  Framingham,  128  Mass.  375;  29  Am.  &  Eng.  Ency.  of 
Law,  372;  Kellogg  v.  Mix,  37  Conn.  243. 

Until  a  dividend  is  declared  by  the  board  of  directors 
the  stockholders  are  not  entitled  to  any  part  of  the  eara- 
ings,  and  until  such  dividend  is  declared  by  the  proper 
authority  the  earnings  remain  the  property  of  the  com- 
pany and  part  of  its  capital.  Alsop  v.  DeKoven,  107  111. 
App.  190;  Waterman  v.  Alden,  42  id.  294;  Hooper  v.  Rossiler, 
1  McClell.  527;  Boitch  v.  Sproule,  L.  R.  12  App.  Cas.  385; 
Bates  V.  McKinley,  31  Beav.  180;  Richardson  v.  Richardson, 
75  Me.  431;  Rand  v.  Hubbell,  115  Mass.  461;  Minot  v.  Paine, 
99  id.  101;  Gibbons  v.  Mahon,  135  U.  S.  549. 

Stock  dividends  are  accretions  to  the  capital  and  go 
to  the  remainder-man,  and  not  to  the  life  tenant.  Alsop 
v.  DeEoven,  107  111.  App.  190;  Waterman  v.  Aldcn,  42  id.  294; 
Minot  V.  Paine,  99  Mass.  101;  Gibbons  v.  Mahon,  136  U.  S. 
559;  Queen  v.  Safe  Deposit  Go.  53  L.  R.  A.  169;  In  re  Barton's 
Trust,  L.  R.  5  Eq.  238;  Richardson  v.  Richardson,  75  Me.  570; 
Deland  v.  Williams,  101  Mass.  571;  Lelandv.  Hayden,  102  id. 
542;  Rand  v.  Hubbell,  115  id.  461. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

The  first  question  presented  for  consideration  is,  to 
whom  did  the  19345  received  from  the  banks  that  had 
gone  into  voluntary  liquidation  belong  upon  the  death 
of  Lemira  P.  Gillett?  The  rule  is  fundamental  that  in 
construing  a  will  the  intention  of  the  testator,  if  legal, 
should  control,  and  to  ascertain  such  intention  the  entire 
will  should  be  considered  in  the  light  of  all  the  circum- 
stances surrounding  the  testator  at  the  time  the  will 
was  made.  In  Decker  v.  Decker,  121  111.  341,  on  page  354 
the  court  said:  "In  every  case  calling  for  construction 
the  question  of  lirst  importance  is,  what  was  the  testa- 
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tor's  intention."  And  in  Finlay  v.  King's  Lessee,  3  Pet.  346: 
"The  intent  of  the  testator  is  the  cardinal  rule  in  the 
construction  of  wills,  and  if  that  intent  can  be  clearly 
perceived  and  is  not  contrary  to  some  positive  rule  of 
law,  it  must  prevail."  And  in  Johnson  v.  Askey  190  111.  58, 
on  page  61 :  "The  rule  is  well  settled  that  in  construing 
a  will  the  intention  of  the  testator  must  control,  and  to 
ascertain  such  intention  the  entire  will  should  be  con- 
sidered in  the  light  of  all  the  circumstances  surrounding 
the  testator  at  the  time  the  will  was  made." 

If  those  paragraphs  of  the  will  of  John  D,  Gillett 
which  deal  with  the  bank  stock  of  the  testator  be  read 
as  a  whole,  it  will  appear  clear,  we  think,  that  the  tes- 
tator intended  his  widow  should  have  the  absolute  con- 
trol of  his  bank  stock,  or  the  funds  arising  therefrom, 
during  her  lifetime,  and  that  no  interest  therein  should 
vest  in  his  children  or  their  descendants  so  long  as  the 
widow  should  live,  and  that  the  testator,  upon  the  death 
of  Lemira  P.  Gillett,  intended  that  the  principal  of  his 
bank  stock,  in  whatever  form  it  might  be  at  that  time, — 
that  is,  whether  in  stock,  cash  received  from  the  sale  of 
stock  or  cash  received  from  banks  that  had  gone  into 
voluntary  liquidation, — should  be  divided  among  his  then 
surviving  children  and  the  descendants  of  deceased  chil- 
dren. By  paragraph  9  it  is  provided,  if  his  wife  survive 
him,  for  and  during  her  natural  life  she  shall  have  "all 
the  use,  interest,  dividends  and  profits  that  may  accrue 
during  such  period  on  or  from  any  share  of  bank  stock 
which  I  may  own  at  the  time  of  my  death,"  and  in  case 
any  of  the  banks  in  which  the  testator  owned  stock 
should  wind  up  their  business  and  distribute  their  capi- 
tal,- it  is  provided  the  widow  shall  be  entitled  to  receive 
the  funds  received  from  such  banks  upon  liquidation, 
and  she  is  given  the  right  to  re-invest  the  principal  and 
to  retain  to  her  own  use  all  interest  and  profit  derived 
from  such  re-investment  during  her  natural  life.  She 
is  also  given  power,  with  the  advice  and  consent  of  the 
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executors,  to  sell  any  part  or  all  of  the  stock  in  certain 
of  said  banks,  and  in  case  of  such  sale  she  is  given  au- 
thority to  re-invest  the  proceeds  arising"  therefrom,  and 
is  to  have  as  her  own  property  all  the  interest  and  profit 
arising  from  such  investment,  and  at  her  death  the  prin- 
cipal arising  from  a  voluntary  liquidation  shall  "be  ap- 
plied and  distributed  as  hereinafter  directed,"and  in  case 
of  sale  the  principal  shall  "be  applied  as  hereinafter  di- 
rected." While  the  stock,  or  the  funds  arising  from  a  sale 
of  the  stock  or  from  a  voluntary  liquidation  of  any  bank, 
remained  in  the  widow's  hands,  no  distinction  is  made 
with  reference  to  the  profit  arising  therefrom, — whether 
in  the  form  of  dividends  upon  the  stock,  interest  upon 
the  money  or  profit  upon  the  investment.  It  is  all  treated 
as  income  and  is  given  to  the  widow  for  life. 

As  showing  the  intention  of  the  testator  with  refer- 
ence to  the  division  of  his  bank  stock  upon  the  death 
of  the  widow,  we  think  the  first  part  of  paragraph  24  of 
the  will  has  an  important  bearing.  The  testator  there 
provides  in  what  proportions  he  desires  his  bank  stock 
divided  among  his  children  in  case  he  shall  survive  his 
wife,  and  provides  that  in  case  any  of  his  children  shall 
die  before  he  dies,  leaving  a  child  or  children  them 
surviving,  such  child  or  children  shall  take  the  share  of 
the  parent,  and  that  in  case  a  child  shall  die  before  he 
dies,  without  leaving  a  child  or  children  him  surviving, 
the  share  or  shares  of  such  deceased  child  shall  be  di- 
vided in  equal  parts  among  his  surviving  children,  and 
that  the  surviving  children  of  any  of  his  children  shall 
take  the  share  which  their  deceased  parent  would  have 
taken  if  living,  thereby  clearly  manifesting  an  intention 
that  the  principal  of  his  bank  stock  should  be  divided 
among  his  children  and  the  children  of  his  deceased  chil- 
dren. In  the  same  paragraph,  after  devising  the  in- 
come of  the  bank  stock  to  his  wife  for  life  if  she  should 
survive  him,  upon  her  death  he  divides  the  bank  stock 
among  his  children  in  the  same  proportion  he  had  pro- 
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vided  it  should  be  divided  among^  them  upon  his  death 
in  case  he  should  survive  his  wife,  and  then  provides  that 
it  is  his  intention  that  in  case  his  wife  survive  him  none 
of  his  children  or  their  children  or  descendants  shall 
take  any  vested  interest  in  said  stock  until  after  the 
de^th  of  his  wife,  and  that  they  shall  not  have  the  abil- 
ity to  transfer  it,  and  it  shall  not  become  liable  for  their 
debts  by  attachment,  execution  or  other  legal  process, 
and  in  case  of  his  widow's  death  subsequent  to  his  death, 
limited  the  right  of  his  children  or  their  descendants  to 
take  said  bank  stock  to  those  who  should  survive  his 
widow. 

It  is  conceded  said  limitation  applies  to  the  bank 
stock  and  to  the  principal  in  the  hands  of  the  widow 
at  the  time  of  her  death,  derived  from  the  sale  of  bank 
stock,  but  it  is  said  that  no  such  limitation  applies  to 
the  fund  in  the  widow's  hands  received  from  the  banks 
which  had  gone  into  voluntary  liquidation.  The  clause 
of  the  will  which  disposes  of  the  bank  stock,  and  the 
proceeds  thereof,  p.fter  the  death  of  Lemira  P.  Gillett, 
reads  as  follows:  "If  my  said  wife  shall  survive  me,  I 
give  and  bequeath  all  my  bank  stock  that  shall  remain 
unsold  at  the  time  of  her  death,  and  all  money  arising 
from  the  sale  of  said  bank  stock  by  my  wife,  in  man- 
ner following,"  etc.,  which  clause  does  not  include  the 
moneys  received  from  the  banks  which  have  gone  into 
voluntary  liquidation,  unless  the  following  or  similar 
words,  "and  moneys  received  by  her  from  banks  which 
have  gone  into  voluntary  liquidation,"  can  be  legiti- 
mately read  into  that  clause  of  the  will,  and  it  is  earn- 
estly insisted  by  the  appellants  to  read  such  words  into 
that  clause  of  the  will  would  be  to  make  a  new  will  for 
the  testator.  If  the  effect  of  reading  into  that  clause  of 
the  will  the  words  above  specified  would  be  to  change 
the  clause  and  to  make  it  include  something  which  it  did 
not  include  before,  manifestly  the  words  cannot  be  read 
into  the  clause.    But  we  do  not  so  view  the  matter.    The 
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words  are  read  into  the  clause  to  make  plain  what  is  the 
nianifest*intention  of  the  testator,  considering  the  will 
as  a  whole,  but  which  intention  the  testator  has  not 
accurately  or  completely  expressed  by  the  words  he  has 
used.  And  the  authorities  are  clear  this  may  be  done. 
In  Glover  y.Condell,  163  111.  566,  bn  page  584,  the  language 
of  Mr.  Jarman  in  his  work  on  Wills,  (2  Rand.  &  Tal.  5th 
Am.  ed.  p.  60,)  is  quoted  with  approval.  He  there  says: 
"It  is  established  that  where  it  is  clear  on  the  face  of  a 
will  that  the  testator  has  not  accurately  or  completely 
expressed  his  meaning  by  the  words  he  has  used,  and  it 
is  also  clear  what  are  the  words  which  he  has  omitted, 
those  words  may  be  supplied  in  order  to  effectuate  the 
intention  as  collected  from  the  context."  And  in  that 
case  the  court  read  into  the  will  the  words  "of  the  in- 
come," or  "of  the  interest,"  or  "of  the  dividends,"  the 
insertion  of  which  words,  it  was  said,  "effectuates  the 
clear  intention  of  the  testator  and  is  necessary  to  give 
expression  to  his  meaning."  To  the  same  effect  is  29 
American  and  English  Encyclopedia  of  Law,  (1st  ed. 
p.  372,)  where  it  is  said:  "Where  it  is  clear  on  the  face 
of  the  willthat  the  testator  has  not  accurately  or  com- 
X^letely  expressed  his  meaning  by  the  words  he  has  used, 
and  it  is  also  clear  what  are  the  words  which  he  has 
omitted,  those  words  may  be  supplied  in  order  to  effectu- 
ate the  intention  as  collected  from  the  context." 

A  glance  at  paragraph  23  of  the  will,  wherein  the 
testator  directs  that  all  of  his  personal  property,  other 
than  bank  stock,  shall  be  divided  in  stated  proportions 
among  his  children,  shows  that  the  testator  considered 
the  bank  stock,  and  the  funds  which  might  arise  there- 
from,— and  so  treated  it, — as  having  been  fully  disposed 
of  by  other  provisions  of  the  will,  and  the  clause  in  re- 
lation to  the  disposition  of  the  fund  arising  from  banks 
in  liquidation  and  the  clause  in  relation  to  the  disposi- 
tion of  the  fund  proceeding  from  sales  of  stock  are  in 
substantially  the  same  language,  and  both  refer  to  future 
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directions  in  the  will  for  the  distribution  of  both  funds. 
It  would  seem  to  follow  that  the  provision,  "f  give  and 
bequeath  all  my  bank  stock  that  shall  remain  unsold  at 
the  time  of  her  death,  [the  widow's  death,]  and  all  money 
arising  from  the  sale  of  said  bank  stock  by  my  wife,  in 
manner  following,"  should  be  held  to  cover  and  iaclude 
all  money  from  both  sources.  If  this  position  be  not 
correct,  then  it  would  appear  the  testator,  when  dealing 
with  these  two  funds,  intentionally  disposed  of  one  fund 
and  left  the  other  to  pass  under  the  residuary  clause  of 
the  will,  although  both  funds  were  the  proceeds  of  bank 
stock  received  by  the  widow  subsequent  to  his  death. 
This  is  not  probable.  In  paragraph  24  of  the  will  it  is 
provided  that  in  case  any  of  the  children  of  the  testa- 
tor should  die  before  his  wife  leaving  a  child  or  children, 
then  such  child  or  children  should  take  in  equal  parts 
the  share  or  shares  of  said  bank  stock  and  money  which 
his,  her  or  their  deceased  parent  or  parents  would  have 
taken  in  the  event  of  surviving  the  wife  of  the  testator; 
again,  that  if  any  child  of  the  testator  should  die  leav- 
ing no  child  before  the  death  of  his  wife,  then  the  share 
of  such  child  in  such  bank  stock  and  money  should  be 
divided  among  the  surviving  children  of  the  testator  or 
their  descendants;  and  further,  that  none  of  the  children 
or  descendants  of  children  of  the  testator  shall  take  any 
vested  interest  in  said  stock  or  money  until  the  death 
of  the  wife.  It  seems  apparent  the  money  arising  from 
stock  in  liquidated  banks,  as  well  as  money  derived  from 
sales  of  stock  by  the  widow,  was  alluded  to  in  these 
clauses  of  the  will  when  the  testator  spoke  in  general 
terms  of  bank  stock  and  money;  and  this  reference  to 
money  in  this  connection  strengthens  the  position  that 
the  testator  intended  to  dispose  of  all  moneys  derived 
from  both  the  sale  of  stock  and  the  liquidated  banks 
to  his  children  or  their  descendants  who  survived  the 
'Widow,  by  the  provisions  of  his  will,  other  than  the  resid- 
uary clause. 
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Our  conclusion  is,  that  the  fund  in  the  hands  of  Le- 
mira  P.  Gillett  received  from  banks  which  had  gone  into 
voluntary  liquidation,  upon  her  death  went,  under  the 
terms  of  the  will  of  John  D.  Gillett,  deceased,  to  his  chil- 
dren who  survived  his  widow. 

The  next  question  presented  for  determination  is,  did 
the  one  hundred  shares  of  stock  of  the  First  National 
Bank  of  Lincoln  represented*  by  certificate  No.  122,  is- 
sued to  Lemira  P.  Gillett  as  a  stock  dividend,  belong  to 
her  at  the  time  of  her  death,  and  pass,  by  virtue  of  her 
will,  to  Charlotte  L.  Barnes  as  trustee,  or  did  the  same 
belong  to  the  estate  of  John  D.  Gillett,  deceased,  and 
pass  to  his  devisees,  under  the  terms  of  his  will,  at  the 
death  of  Lemira  P.  Gillett?  It  appears  that  the  stock 
issued  to  Lemira  P.  Gillett  was  paid  for  with  the  earn- 
ings of  said  bank  which  had  accumulated  prior  to  the 
death  of  John  D.  Gillett.  In  the  case  of  DeKoven  v.  Alsop, 
205  111.  309,  it  was  held  that  a  stock  dividend  which  evi- 
denced a  conversion  by  the  corporation  into  capital  of 
earnings  accumulated  during  the  stockholder's  lifetime 
goes  to  the  remainder-men  as  a  part  of  the  corpus  of  the 
estate,  and  not  to  the  life  tenant  under  a  will  devising 
the  income  of  the  estate  to  the  testator's  widow  for  life 
and  directing  the  residue  to  be  divided  among  others 
at  her  death.  That  case  considers  all  the  questions 
urged  upon  the  consideration  of  the  court  bearing  upon 
the  phase  of  this  case  now  under  consideration,  and  is 
conclusive  against  the  right  of  Charlotte  L.  Barnes,  as 
trustee,  to  hold  the  stock  issued  as  a  stock  dividend  to 
Lemira  P.  Gillett  by  the  First  National  Bank  of  Lincoln. 

The  contention  is  made  by  appellants  other  than 
Charlotte  L.  Barnes,  that  if  it  is  held  certificate  No.  122 
does  not  pass  to  Charlotte  L.  Barnes  as  trustee,  then  the 
shares  represented  by  said  certificate  are  so  far  intes- 
tate property  that  they  pass  under  the  residuary  clause 
of  the  will  of  John  D.  Gillett,  deceased,  to  all  his  chil- 
dren, which  would  include  the  devisees  of  his  deceased 
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children.  We  do  not  agree  with  this  contention.  In  Oib- 
bona  V.  Mahon,  136  U.  S.  549,  it  is  said:  "A  stock  dividend 
really  takes  nothing  from  the  property  of  the  corpora- 
tion apd  adds  nothing  to  the  interests  of  the  sharehold- 
ers. Its  property  is  not  diminished  and  their  interests 
are  not  increased.  After  such  a  dividend,  as  before,  the 
corporation  has  the  title  in  all  the  corporate  property. 
The  aggregate  interests  therein  of  all  the  shareholders 
are  represented  by  the  whole  number  of  shares,  and  the 
proportional  interest  of  each  shareholder  remains  the 
same.  The  only  change  is  in  the  evidence  which  rep- 
resents that  interest,  the  new  shares  and  the  original 
shares  together  representing  the  same  proportional  in- 
terest that  the  original  shares  represented  before  the  is- 
sue of  the  new  ones."  The  new  shares  of  stock  represent 
the  surplus  earnings  of  the  bank  and  go  to  the  remain- 
der-men under  the  will  of  John  D.  Gillett,  deceased,  the 
same  as  the  surplus  or  improvements  made  with  the  sur-. 
plus  would  have  gone  had  no  stock  dividend  been  made. 
In  Alinot  v.  Paine,  99  Mass.  101,  the  court  said  (p.  107): 
**It  is  obvious  *that  if  the  directors  had  made  no  stock 
dividend  but  had  invested  the  income  in  permanent  im- 
provements, making  no  increase  of  the  number  of  shares, 
the  improvements  would  have  been  capital,  belonging  to 
the  legatees  in  remainder." 

We  think  it  clear  that  certificate  No.  122,  upon  the 
death  of  Lemira  P.  Gillett,  became  the  property  of  the 
children  of  John  D.  Gillett,  deceased,  who  survived  Le- 
mira P.  Gillett,  his  widow. 

Finding  no  reversible  error  in  this  record  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  M.  Ewen 

V. 

Albert  G.  Wilbor,  Jr. 

Opinion  filed  April  20, 1904. 

1.  Instructions — when  instruction  is  not  misleading.  An  instruc- 
tion that  in  a  suit  on  a  note  the  defendant  must  establish  the  fail- 
ure of  consideration,  set  up  in  his  plea,  by  a  preponderance,  and 
that  the  "burden  of  proving"  any  defense  to  the  note  is  upon  the 
defendant,"  is  not  misleading,  as  meaning  that  the  word  "any" 
referred  to  other  defenses  than  failure  of  consideration. . 

2.  Actions  and  defenses — when  action  is  a  suit  upon  a  note.  An 
action  under  the  consolidated  common  counts  and  special  counts 
upon  a  promissory  note,  complete  in  itself,  is  a  suit  upon  the  note, 
notwithstanding  it  is  against  the  guarantor  instead  of  the  maker 
and  the  defendant  files  special  pleas  setting  up  a  contemporaneous 
written  contract,  which  it  may  be  necessary  to  consider  upon  a 
final  determination  of  the  case. 

3.  Trial — specifying  objection  to  evidence  waives  other  objections.  An 
objection  at  trial  that  a  certificate  of  protest  is  incompetent,  as 
relating  to  matters  between  other  persons  than  the  parties  to  the 
suit,  waives  the  right  to  object,  on  appeal,  that  the  certificate 
itself  ie^  insufficient. 

4.  Bills  and  notes — inland  bills  are  sulfject  to  protest.  Under  the 
statute  in  relation  to  the  duties  of  notaries  public,  an  inland  bill 
of  exchange,  such  as  a  promissory  note,  is  subject  to  protest. 

5.  Same — special  defense  by  guarantor  of  note — what  must  be  shown. 
To  sustain  a  special  defense  by  a  guarantor  that  the  holder  of  the 
note  had  money  of  the  maker  in  his  hands  which  he  should  have 
applied  on  the  note,  but  which,  by  fraudulent  agreement  with  the 
maker,  he  was  released  from  paying,  the  guarantor  must  show 
that  the  money  was  such  as  the  holder  had  a  right  to  apply  upon 
the  note,  and  which,  as  to  the  guarantor,  it  was  his  duty  to  apply. 

6.  Set-off — assignment  after  suit  bivught  not  admissible  to  establish 
set-off.  Since  the  claim  sought  to  be  set  off  against  plaint iff^s  de- 
mand must  have  been  owned  by  the  defendant  when  the  suit  was 
brought,  an  assignment  of  an  open  account,  made  on  the  day  of  the 
trial,  is  not  admissible  to  prove  a  sale  of  the  account  to  defendant. 

7.  SAM^—nJohat  is  not  the  subject  of  set-off .  Unliquidated  damages 
arising  out  of  contracts  or  covenants  disconnected  from  the  sub- 
ject matter  of  the  plaintiff^s  demand  are  not  proper  subjects  of 
set-off  under  the  statute. 

Magruder,  J.,  dissenting. 

Etoen  V.  WUbor,  99  111.  App.  132,  affirmed. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Prank  Baker,  Judge, 
presiding". 

This  appeal  is  from  a  judgment  of  the  Appellate  Court 
aflfirming  a  judgment  of  the  circuit  court  of  Cook  county 
in  favor  of  appellee,  against  appellant,  for  $1250. 

The  declaration  was  filed  on  March  9,  1894,  and  con- 
sisted of  two  special  counts  and  the  consolidated  com- 
mon counts.  The  first  special  count  alleged  that  on 
June  7, 1893,  Warren  Ewen,  Jr.,  at  Chicago,  executed  and 
delivered  to  the  plaintiff  his  promissory  note,  in  and  by 
which  he  promised  to  pay,  "on  demand,  after  six  months 
after  the  date  of  said  note,  to  the  order  of  said  Albert  G. 
Wilbor,  Jr.,  $1250  at  the  office  of  said  Warren  Ewen,  Jr., 
in  Chicago,  for  value  received;"  that  the  defendant,  John 
M.  Ewen,  on  June  7,  1893,  at  the  same  time  and  place  of 
the  execution  of  said  note  and  as  part  of  the  same  trans- 
action, guaranteed  the  prompt  payment  of  said  note  by 
the  following  writing  on  the  back  of  said  note,  to- wit: 

*Tor  value  received,  I  hereby  guarantee  the  payment  of  the 
within  note  at  maturity,  or  at  any  time  thereafter. 

John  M.  Ewen." 

The  count  then  alleges  presentment  of  the  note  and 
demand  for  payment  thereof  after  maturity,  according 
to  the  tenor  of  the  same,  but  that  neither  the  said  War- 
ren Ewen,  Jr.,  nor  the  said  John  M.  Ewen,  nor  anyone 
on  their  behalf,  did  or  would  pay  the  same,  by  means 
whereof  defendant  became  liable,  etc.  The  second  spe- 
cial count  alleged  that  on  the  same  day  and  year  Warren 
Ewen,  Jr.,  was  indebted  to  the  plaintiff  in  the  sum  of 
$2000,  and  in  consideration  that  the  plaintiff  "would  for- 
bear and  give  time  to  the  said  Warren  Ewen,  Jr.,"  for  the 
payment  of  said  indebtedness  "until  he,  the  said  plaintiff, 
should  make  payment  thereof  after  six  months  thereafter, 
he,  the  said  defendant,  undertook,  and  then  and  there  in 
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writing  faithfully  promised  the  said  plaintiff,  to  pay  him 
the  said  last  named  sum  of  $2000,  for  value  received;*' 
that  defendant,  relying  on  said  promise,  did  forbear  and 
give  time,  etc.,  but  Warren  Ewen,  Jr.,  did  not  and  has 
not  paid  the  same,  of  all  of  which  the  defendant  had  no- 
tice, whereby  defendant  became  liable,  etc.  The  promis- 
sory note  declared  on  in  the  first  count  was  a  renewal  of 
a  note  in  the  same  words  and  figures,  dated  November  15, 
1892,  which  was  also  guaranteed  by  the  defendant. 

To  the  plaintiff's  declaration  the  defendant,  John  M. 
Ewen,  filed  a  plea  of  the  general  issue  and  seven  special 
pleas,  all  based,  in  whole  or  in  part,  upon  the  following 
contemporaneous  agreement  entered  into  between  the 
plaintiff  and  Warren  Ewen,  the  maker  of  the  note  de- 
scribed in  the  declaration,  as  follows: 

"This  agreement,  made  this  15th  day  of  November, 
A.  D.  1892,  by  and  between  Warren  Ewen,  Jr.,  party  of 
the  first  part,  and  Albert  G.  Wilbor,  Jr.,  party  of  the  sec- 
ond part,  both  of  the  city  of  Chicago,  Illinois: 

'' Witnesseth:  That  whereas  the  said  party  of  the  first 
part  is  the  owner  of  the  rights  in  certain  territory  of  the 
United  States  for  certain  patents  known  as  the  *multi- 
color  dry  process, '  and  ha^  applied  for  certain  other  let- 
ters patent  for  improved  process  of  making  blue-prints, 
and  is  about  to  apply  for  others,  and  is  likely  to  improve 
upon  the  same,  and  to  use,  invent  and  to  own  other  pat- 
ent processes  for  copying;  and  whereas,  said  party  of  the 
first  part  believes  and  represents  unto  the  said  party 
of  the  second  part  that  by  reason  of  the  superiority  of 
said  processes  over  all  others  he  can  procure  the  same, 
some  or  all  of  them,  to  be  adopted  by  the  United  States 
government  for  general  use  in  the  making  of  plats,  prints 
and  drawings  used  by  the  government  architects  in  and 
about  all  United  States  government  architectural  work: 

"Now,  therefore,  in  consideration  of  the  premises  and 
of  the  further  sum  of  one  (Jl.OO)  dollar  in  hand  paid  by 
the  said  party  of  the  second  part  to  said  party  of  the 
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first  part,  and  of  other  gfood  and  valuable  considerations, 
the  receipt  of  which  is  hereby  acknowledged,  the  said 
parties  of  the  first  and  second  parts,  respectively,  do 
hereby  mutually  covenant,  promise  and  agree,  each  with 
the  other,  as  follows: 

"First — The  said  party  of  the  first  part  hereby  agrees 
to  use  his  best  endeavors  to  procure  the  adoption  by  the 
said  government  of  said  processes  for  use  in  all  govern- 
ment architectural  work,  and  in  the  event  of  being  suc- 
cessful in  procuring  the  same,  or  any  of  them,  to  be  so 
adopted,  all  profits  and  other  benefits  arising  therefrom 
are  to  be  shared  by  the  parties  hereto  in  equal  propor- 
tions. Whatever  contract,  agreement  or  arrangement 
that  shall  or  may  be  made  with  said  United  States  gov- 
ernment regarding  said  processes,  or  any  of  them,  shall 
be  made  between  said  government  on  the  one  hand  and 
Warren  Ewen,  Jr.,  and  Albert  G.  Wilbor,  Jr.,  on  the 
other  hand,  the  intention  being  that  each  of  the  parties 
hereto  shall  take  in  his  own  name  and  own  an  undivided 
one-half  interest  in  any  and  all  contracts,  agreements  or 
arrangements  that  may  or  shall  hereafter  be  made  with 
the  United  States  government  respecting  the  use  of  said 
processes,  or  any  of*  them. 

^'Second — The  said  party  of  the  second  part  has,  upon 
the  ensealing  and  delivery  of  these  presents,  deposited 
with  the  said  party  of  the  first  part,  as  a  special  deposit 
and  earnest  of  good  faith  herein,  the  sum  of  twelve  hun- 
dred and  fifty  ($1250)  dollars,  the  receipt  of  which  is  here- 
by acknowledged  by  said  first  party.  Said  sum  of  twelve 
hundred  and  fifty  t$1250)  dollars  shall  be  held  by  said 
party  of  the  first  part  as  a  special  deposit,  but  it  shall 
immediately  upon  the  receipt  of  said  second  party  of  a 
duly  executed  agreement  or  contract  between  the  United 
States  government  and  the  parties  hereto,  providing  for 
the  adoption  for  general  use  in  government  work  of  any 
of  said  processes,  become  the  property  of  the  said  party 
of  the  first  part,  to  compensate  him  in  full  for  his.  SQr- 
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vices  and  the  sale  to  the  said  party  of  the  second  part 
of  said  one -half  interest  in  said  contract  or  agreement, 
and  in  all  other  such  contracts,  agreements  and  arrange- 
ments as  shall  hereafter  be  made  with  the  United  States 
government  respecting  the  use  of  the  said  processes,  or 
any  of  them,  as  above  mentioned:  Provided^  however^  that 
unless  said  contract  or  agreement  with  the  said  govern- 
ment is  consummated  on  or  before  May  15,  A.  D.  1893, 
said  sum  of  twelve  hundred  and  fifty  ($1250)  dollars  shall, 
at  the  option  of  said  party  of  the  second  part,  be  then 
returned  by  said  first  party  to  said  second  party,  and 
then  and  in  that  case  this  agreement  shall  be  ended 
and  from  thenceforth  absolutely  null  and  void.  Should 
said  second  party,  however,  not  elect  to  have  said  sura 
of  twelve  hundred  anJ  fifty  ($1250)  dollars  returned  to 
him,  as  aforesaid,  it  shall  continue  to  be  held  by  said 
first  party  as  such  special  deposit  aforesaid  until  said 
government  contract  or  agreement  shall  be  made  or  until 
demanded  by  said  party  of  the  second  part,  when  it  shall 
be  at  once  due  and  payable  to  him.  In  order  to  better 
secure  the  re-payment  of  said  sum  of  twelve  hundred  and 
fifty  ($1250)  dollars  in  the  event  that  re-payment  thereof 
should  be  demanded,  the  said  party  of  the  first  part  has 
made,  executed  and  delivered  his  note  of  hand  for  said 
sum,  of  even  date  herewith,  payable  on  demand  after  six 
months  after  date,  to  the  order  of  said  party  of  the  sec- 
ond part,  at  the  office  of  said  first  party,  Chicago,  Illinois, 
and  has  procured  said  obligation  to  be  guaranteed  by 
John  M.  Ewen,  of  Chicago,  Illinois. 

Warren  Ewen,  Jr.,  (Seal.) 

Albert  G.  Wilbor,  Jr.     (Seal.)" 

The  first  and  second  special  pleas  alleged  that  the  $1250 
mentioned  in  the  above  agreement  was  not  deposited,  as 
alleged.  Replications  to  these  two  pleas  were  filed,  which 
took  issue  that  the  deposit  was  not  made,  and  the  evi- 
dence showed  that  appellee  drew  in  favor  of  the  maker 
of  the  note  two  checks,  one  for  $1000  and  one  for  $250. 
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Five  other  special  pleas  were  filed,  setting  up  other 
transactions  between  the  plaintiff  and  the  maker  of  the 
note,  in  the  third  of  which  it  was  averred  that  the  $1250 
mentioned  in  the  contemporaneous  agreement  was  after- 
ward, by  and  with  the  consent  of  the  plaintiff  and  with- 
out the  knowledge  of  the  defendant  guarantor,  applied 
to  the  payment  of  expenses  of  a  joint  venture  and  agree- 
ment entered  into  by  the  plaintiff  and  the  maker  of  the 
note,  by  reason  whereof  the  defendant,  as  guarantor,  was 
discharged  from  all  liability  for  the  returu  of  the  special 
deposit  mentioned  in  said  contemporaneous  agreement. 
The  fourth  additional  plea  averred  that  the  plaintiff 
never  demanded  of  the  maker  of  the  note  the  return  of 
the  special  deposit.  The  fifth  additional  plea  alleged 
that  plaintiff  had  in  his  hands  the  sum  of  $3000  which 
was  the  property  of  the  maker  of  the  note,  and,  with 
knowledge  of  the  insolvency  of  the  maker,  fraudulently 
contriving  and  intending  to  injure  the  defendant  and  fix 
his  liability  as  a  surety  for  the  return  of  the  special 
deposit  mentioned  in  the  contemporaneous  agreement, 
procured  the  maker  of  the  note  to  execute  and  deliver 
to  the  plaintiff,  without  any  good  and  valuable  consid- 
eration, a  release  and  discharge  from  all  claims  which 
the  maker  of  the  note  had  against  the  payee  thereof,  by 
reason  of  which  the  defendant,  as  guarantor,  was  dis- 
charged from  all  liability.  The  sixth  additional  plea 
averred  certain  contracts  were  entered  into  between  the 
payee  of  the  note  and  the  maker  thereof,  by  which  the 
payee  was  desirous  of  raising  the  sum  of  $1250,  and 
the  maker  of  the  note  made  certain  representations  to  the 
defendant  guarantor  to  induce  the  latter  to  guarantee 
the  note  as  accommodation  paper,  to  enable  the  payee 
to  raise  the  sum  of  $1250,  and  that  the  note  in  suit  was 
a  renewal  of  said  note  for  the  same  purpose,  and  was  de- 
livered and  accepted  solely  as  accommodation  paper 
for  the  purpose  aforesaid  and  without  any  intention  of 
creating  any  liability  on  the  part  of  the  guarantor  to  the 
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plaintiff,  whereby  there  was  an  entire  want  of  consid- 
eration as  between  the  g'uarantor  and  the  plaintiff.  The 
seventh  special  plea  was  a  plea  of  set-off. 

The  note  sued  on  was  offered  in  evidence,  and  attached 
thereto  was  a  notary's  certificate  of  protest,  as  follows: 

''State  op  Illinois,  i 

County  of  Cook,  City  of  Chicago.  \  **" 

"B<i  it  known,  that  on  this  ninth  day  of  December,  in  the 
year  of  our  Lord  1893,  Isaac  W.  Brown,  a  notary  public  duly 
commissioned  and  sworn,  and  residing  in  the  city  of  Chicago, 
in  Cook  county  and  State  of  Illinois,  at  the  request  of  the  Mer- 
chants' Loan  and  Trust  Company,  went  with  the  original  note 
which  is  above  attached,  to  the  office  of  Warren  Ewen,  Jr.,  in 
the  city  of  Chicago,  during  ordinary  business  hours,  and  de- 
manded payment  thereon,  which  was  refused.  Whereupon  I, 
the  said  notary,  at  the  request  aforesaid,  did  protest,  and  by 
these  presents  do  holeranly  protest  as  well  against  the  maker 
of  said  note,  the  endorsers  thereof,  as  all  others  whom  it  may 
or  (loth  concern,  for  exchange,  re-exchange,  and  all  costs, 
charges,  damages  and  interest  already  incurred  by  reason  of 
the  non-payment  of  the  said  note.  And  I,  the  said  notary,  do 
hereby  certify  that  within  forty-eight  hours  from  the  time  of 
such  protest,  due  notice  thereof  was  put  in  the  post-oflBce  at 
Chicago,  as  follows:  Notice  for  Warren  Ewen,  Jr.,  Chicago,  111.; 
for  John  M.  Ewen,  Chicago,  III.;  for  A.  G.Wilbor,  Jr.,  Brookline, 
Mass. ,  each  of  the  above  named  places  being  the  reputed  places 
of  residence  of  the  person  to  whom  this  notice  was  directed. 

*'In  testimony  whereof  I  have  hereunto  set  my  hand  and 
aflQxed  my  official  seal,  the  day  and  year  first  above  written. 

I.  W.  Brown,  Notary  Public." 

Issue  was  taken  on  the  several  pleas,  and  on  trial 
before  a  jury  in  the  circuit  court  of  Cook  county  a  ver- 
dict and  judgment  were  entered  for  the  sum  of  ^1250  in 
favor  of  the  plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled, to  which  the  defendant  excepted,  and  an  appeal 
was  prosecuted  to  the  Appellate  Court  for  the  First  Dis- 
trict, where  that  judgment  was  affirmed.  From  the  judg- 
ment of  the  Appellate  Court  this  appeal  is  prosecuted. 

Numerous  errors  were  assigned  in  the  admission  and 
exclusion  of  testimony  and  the  giving  and  refusing  of 
instructions. 
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George  M.  Wilson,  and  Henry  Schofield,  for  ap- 
pellant. 

Charles  M.  Walker,  Charles  M.  Sherman,  and 
J.  N.  SwARTS,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinionx>f  the  court: 

We  will  first  consider  the  contention  of  appellant  that 
a  peremptory  instruction  should  have  been  g'iven  by  the 
trial  court  directing  a  verdict  in  his  favor. 

The  record  shows  that  after  the  evidence  was  all 
in  and  while  counsel  were  discussing'  motions  before  the 
court,  defendant's  counsel  stated  that  he  desired  to  enter 
a  motion  for  a  verdict  for  the  defendant,  which  motion 
the  court  denied.  Counsel  then  insisted  upon  being  heard 
upon  the  motion,  but  the  court  refused  to  hear  arguments 
concerning  it.  Some  other  argument  was  indulged  in, 
and  then  the  defendant  offered  twelve  instructions  in  a 
series,  the  third  of  which  was:  "Upon  the  evidence  in 
this  case  your  verdict  must  be  for  the  defendant."  This 
is  the  first  offer  of  an  instruction  to  find  for  the  defend- 
ant so  far  as  is  shown  by  the  record,  and  as  we  have  fre- 
quently held,  it  was  not  in  apt  time,  and  was  therefore 
properly  refused.  {Peirce  v.  Walters,  164  111.  560;  Chicago 
Great  Western  Railway  Co.  v.  Moharif  187  id.  281;  West  Chi- 
cago Street  Railroad  Co,  v.  Liderman,  id.  463.)  Moreover, 
we  have  already  passed  upon  that  identical  question  in 
this  case  on  a  former  appeal,  {Wilbor  v.  Ewen,  183  111. 
626,)  in  which  we  said  (p.  632):  "The  Appellate  Court, 
however,  bases  its  judgment  of  reversal  on  the  ground, 
as  appears  from  the  recitation  found  in  its  judgment, 
that  the  circuit  court  erred  in  refusing  an  instruction  to 
find  for  the  defendant.  If  the  evidence  introduced  on 
the  trial  in  the  circuit  court,  with  all  proper  inferences 
to  be  drawn  therefrom,  fairly  tended  to  prove  plaintiff's 
cause  of  action,  the  circuit  court  did  not  err  in  refusing 
to  give  the  instructions  to  find  for  the  defendant.  Upon 
looking  into  the  record,  which  is  proper  to  be  done  in  a 
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question  of  this  character,  it  will  be  found  there  is  ample 
evidence  tendinj^  to  prove  the  plaintiff's  cause  of  action." 
The  cause  being  agfain  considered  in  the  Appellate  Court, 
it  rendered  its  judgment  affirming  the  judgment  of  the 
circuit  court,  and  this  appeal  is  prosecuted  from  that 
judgment.  It  is  clear,  then,  so  far  as  the  facts  are  con- 
cerned or  so  far  as  the  record  was  made  up  at  the  time 
the  cause  was  considered  by  this  court,  it  is  now  in  the 
same  condition  as  then,  the  record  not  having  been  re- 
turned at  any  time  to  the  trial  court,  and  there  can  be  no 
reason  for  this  court  changing  its  views  then  expressed. 
Complaint  is  made  by  appellant  of  instructions  Nos.  1 
and  2  given  for  appellee.  Instruction  No.  1  in  substance 
told  the  jury  that  in  a  suit  upon  a  note,  if  the  defend- 
ant sets  up  a  failure  of  consideration  of  the  note,  either 
in  whole  or  in  part,  he  must  establish  such  failure  by  a 
preponderance  of  the  evidence,  and  that  the  burden  in 
proving  any  defense  to  the  note  is  upon  the  defendant. 
The  word  "any"  in  this  instruction  appears  to  have  been 
underscored.  Instruction  No.  2  told  the  jury  that  **by 
a  preponderance  of  the  evidence  is  meant  the  greater 
weight  of  the  evidence."  The  complaint  seems  to  be  that 
there  were  other  defenses  than  the  failure  of  consider- 
ation, and  that  the  word  "any"  must  have  been  under- 
stood by  the  jury  as  synonymous  with  "every."  It  is  not 
urged  that  the  definition  of  the  term  "preponderance  of 
the  evidence"  is  wrong,  and  this  court  has  held  it  cor- 
rect. (Schroeder  v.  Walsh^  120  111.  403.)  In  fact,  it  is  said 
that  it  states  an  abstract  principle  of  law  accurately, 
but  that  by  the  arrangement  of  the  two  instructions  the 
court  practically  told  the  jury  they  must  render  the  ver- 
dict they  did.  •  The  action  was  upon  a  note,  and  pleas 
of  failure  of  consideration  were  interposed.  Instruction 
No.  1  spoke  of  no  other  pleas  or  defenses,  and  we  do  not 
think  the  jury  were  misled  by  the  word  "any"  to  believe 
that  it  referred  to  every  other  defense  than  those  talked 
^bout  in  the  instructions. 
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Appellant  contends  that  the  action  was  not  upon  the 
note,  and  that  the  burden  was  upon  appellee.  It  is  cer- 
tain that  the  declaration  contains  two  special  counts  in 
effect  declaring"  upon  the  note.  It  also  contained  the 
consolidated  common  counts,  but  the  special  pleas  all 
began  by  stating  that  the  causes  of  action  in  the  several 
counts  are  one  and  the  same,  to-wit,  that  stated  in  the 
first  count,  and  the  evidence  all  related  to  the  special 
counts. 

The  position  of  appellant  is,  that  as  there  was  a  con- 
temporaneous written  contract  between  Warren  Ewen, 
Jr.,  the  maker  of  the  note  in  question,  and  appellee,  and 
which  is  set  out  in  the  statement  in  this  case,  and  which 
referred  to  the  note  in  question,  and  which  was  specially 
pleaded  by  appellee,  it  therefore  follows  the  suit  is  upon 
both  the  written  contract  and  the  note.  We  do  not  think 
so.  In  our  view,  the  suit  was  "an  action  on  a  n6te,"  with- 
in section  9  of  chapter  98,  (2  Starr  &  Cur.  Stat.  p.  2802,) 
notwithstanding"  the  contemporaneous  agreement,  and 
none  the  less  so  because  of  the  fact  that  the  suit  is 
against  the  guarantor  and  not  against  the  maker  of  the 
note.  The  note  was  a  commercial  instrument,  governed 
by  the  rules  of  practice  relating  to  such  instruments.  It 
was  complete  in  itself,. and  there  cannot  be  the  slightest 
question  but  had  default  been  made  a  judgment  upon  the 
note  would  have  stood  any  test  to  which  it  could  have 
been  subjected.  The  special  contract  was  a  matter  of 
special  defense  interposed  by  the  appellant,  and  while 
it  might  be  that,  being  a  contemporaneous  agreement,  it 
should  be  considered  together  with  the  note  when  offered 
in  evidence  and  the  final  consideration  of  the  case  being 
at  hand,  we  think  it  cannot  be  said  that  the  suit  was  up- 
on anything  except  the  note.  The  execution  of  the  note 
was  not  put  in  issue  in  any  way.  When  it  was  admitted 
in  evidence  it  made  a  prima  facie  case  for  the  plaintiff. 
The  fact  that  appellee  had  set  up  special  defenses  did 
not  prevent  its  having  that  effect.     {Boudinot  v.  Winter^ 
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190  111.  394;  Stocks  v.  Scott,  188  id.  266;  MUler  v.  Balthasaer, 
78  id.  302.)  The  defenses  set  up  by  the  special  pleas  were 
affirmative  defenses,  and  they  were  the  only  defenses 
which  any  of  the  evidence  tended  to  prove.  The  burden 
of  those  special  defenses  was  upon  appellant,  and  the 
court  so  properly  told  the  jury. 

The  note  had  been  protested,  and  .when  it  was  offered 
the  plaintiff  also  offered  the  notary's  certificate  of  pro- 
test. When  this  was  offered  appellant's  counsel  said:  "I 
object  to  the  protest.  The  suit  is  not  against  Warren 
Ewen^  the  maker  of  the  note,  but  it  is  against  the  guar- 
antor, and  the  protest  is  not  competent  evidence."  The 
protest  was  attached  to  the  note  and  the  note  was  of- 
fered in  evidence  without  objection.  It  is  now  sought  to 
raise  the  question  that  the  protest  could  only  be  proved 
by  a  certified  copy  of  the  record  required  by  the  statute 
to  be  kept  by  notaries  in  such  matters.  That  is  not  the 
question  that  was  presented  to  the  trial  court.  The  dis- 
tinction between  the  objection  to  evidence  because  of  its 
competency  and  because  of  its  sufficiency  is  well  defined. 
Had  the  objection  now  insisted  upon  been  urged  at  the 
trial,  appellee  could  doubtless  have  had  the  notary  make 
the  certificate  it  is  now  said  was  necessary,  {Herrick  v. 
Baldivin,  17  Minn.  209,)  and  to  allow  appellant  to  urge 
one  objection  upon  the  trial  and  another  in  this  court 
would  be  to  place  appellee  at  an  unfair  advantage.  The 
objection  that  the  certificate  of  protest  related  to  matter 
between  other  parties  than  those  to  the  suit,  and  there- 
fore incompetent,  which  was  the  one  urged,  is  not  with- 
in the  contention  that  the  certificate  was  insufficient. 
Appellant  having  urged  the  single  and  specific  objection, 
thereby  waived  all  other  objections.  Oarrick  v.  Chamber- 
lain, 97  111.  620;  Walcott  v.  Gibbs,  id.  118;  Newell  v.Woolfolk, 
91  Hun,  211;  Lallman  v.  Eovey,  92  id.  419. 

It  is  further  insisted  that  the  note  in  question,  being 
an  inland  bill,  was  not  the  subject  of  protest;  that  by 
the  law  merchant  only  foreign  bills  could  be  protested. 
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This  court  is  committed  to  the  view  that  the  statute  in 
relation  to  the  duties  of  a  notary  public  has  changed  the 
common  law  in  this  particular,  and  that  inland  bills  are 
now  the  subject  of  protest.  Montelius  v.  diaries^  76  111.  303. 
Appellant  offered  instructions  4,  5,  6  and  7.  By  the 
foufth  instruction  the  court  was  asked  to  hold  that  ap- 
pellee could  not  maintain  his  suit  unless  demand  for  pay- 
ment had  been  made  on  Warren  Ewen,  Jr.,  the  maker,  and 
that  there  was  no  evidence  of  such  demand,  and  appel- 
lee could  not  recover.  By  the  fifth  instruction  the  court 
was  asked  to  hold  that  appellee  could  not  recover  unless 
prior  to  the  suit  he  had  de;nanded  of  Warren  Ewen,  Jr., 
the  special  deposit  of  $1250  mentioned  in  the  contract  of 
November  15, 1892,  and  that  there  was  no  evidence  of  such 
demand.  The  sixth  instruction  stated  that  the  appellant 
was  sued  as  guarantor,  and  his  liability  must  be  found 
in  the  strict  letter  and  precise  terms  of  the  contract  and 
cannot  be  extended  by  construction  or  implication.  The 
seventh  instruction  was  predicated  on  the  sixth,  and 
stated  that  the  note  sued  on  is  payable  on  demand  after 
six  months  from  its  date,  and  that  appellant  is  not  liable 
unless  such  demand  was  made  upon  Warren  Ewen,  Jr., 
the  maker,  and  that  suit  against  appellant  was  no  evi- 
dence of  a  demand  against  the  maker.  These  instruc- 
tions were  refused,  arid  the  jury  were  instructed  that  "a 
demand  on  the  note  in  evidence  is  a  sufficient  demand  by 
the  plaintiff  for  a  return  of  the  deposit  under  the  con- 
tract." It  was  the  duty  of  the  court  to  refuse  the  fourth 
.  and  fifth  instructions  offered,  for  the  reason  that  the 
certificate  of  protest,  which  strongly  tended  to  show  a 
demand  on  Warren  Ewen,  Jr.,  the  maker,  and  notice  to 
appellant  thereof,  and  his  default,  was  in  evidence.  The 
sufficiency  of  that  evidence  was  a  question  for  the  jury 
in  the  first  instance,  and  as  it  found  for  appellee  under 
a  proper  instruction  on  that  point,  and  that  judgment 
was  affirmed  by  the  Appellate  Court,  the  question  of  the 
sufficiency  of  the  evidence  in  that  regard  is  not  open  for 
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our  consideration.  The  sixth  and  seventh  instructions 
might  properly  have  been  given,  but  we  do  not  think, 
under  the  whole  record,  the  result  could  have  been  dif- 
ferent had  they  been  given,  and  their  refusal  was  not 
reversible  error. 

Appellant  urges  that  a  demand  on  the  note  was' not 
a*  sufficient  demand,  and  urges  that  there  was  no  per- 
sonal demand  made  on  Warren  Ewen,  Jr.,  on  the  note, 
and  that  a  demand  at  the  place  and  time  of  payment  that 
would  be  sufficient  under  the  law  merchant,  as  applied 
to  commercial  paper,  was  not  enough  to  fix  the  liability 
of  appellant,  which,  he  says,  was  controlled  by  the  writ- 
ten agreement  of  November  15,  1892,  between  appellee 
and  Warren  Ewen,  Jr.  Whether  personal  demand  for  the 
payment  of  the  note  was  made  on  Warren  Ewen,  Jr.,  was 
a  question  of  fact,  and  we  think  there  was  evidence  tend- 
ing to  show  such  demand,  and  the  findings  of  the  jury 
and  the  Appellate  Court  settled  that  question  so  far  as 
this  court  is  concerned.  It  is  our  opinion  that  a  demand 
for  the  payment  of  the  $1250  note,  made  upon  Warren 
Ewen,  Jr.,  and  his  failure  or  refusal  tp  pay,  was  a  suffi- 
cient demand,  as  the  parties  by  the  written  agreement 
expressly  stipulated  that  the  note  for  the  payment  of  the 
$1250  should  be  given  and  that  appellant  should  guar- 
antee its  payment,  which  was  done.  We  cannot  accept 
the  view  that  appellant's  liability  is  dependent  entirely 
upon  the  provisions  of  the  written  agreement,  or  that 
his  guaranty  is  simply  a  guaranty  of  his  brother's  obli- 
gations to  appellee  as  the  same  are  expressed  in  said 
agreement.  To  so  hold  would  be  to  disregard  the  note 
entirely  and  create  a  contract  for  the  parties  that  they 
never  entered  into.  Neither  can  we  accept  appellant's 
theory  that  the  note  is  to  be  construed  as  a  collateral 
security  for  the  performance  by  his  brother  of  the  prom- 
ises set  forth  in  said  agreement  to  return  the  special  de- 
posit in  controversy  when  demanded.  We  holdi  that  said 
note,  instead  of  being  intended  to  be  subsidiary  or  col- 
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lateral  to  the  special  ag^reement,  was,  in  fact,  a  step  in 
the  direction  of  carrying'  out  one  of  its  provisions,  and 
that  the  execution  of  said  note  operated  to  extinguish 
and  render  nugatory  all  that  portion  of  the  said  written 
agreement  providing  for  the  return  of  said  deposit  upon 
demand  by  appellee.  This  view  disposes  of  appellant's 
third  and  fourth  special  pleas. 

Appellant  by  his  fifth  special  plea  set  up  that  appel- 
lee had  $3000  in  his  hands  which  he  owed  Warren  Ewen, 
Jr.,  and  which  he  should  have  applied  on  the  debt  se- 
cured by  the  note  sued* on,  and  for  the  purpose  of  fraud- 
ulently collecting  the  amount  of  the  note  in  question  from 
appellant,  appellee  and  said  Warren  Ewen,  Jr.,  fraudu- 
lently entered  into  an  agreement  without  consideration 
and  for  the  fraudulent  purpose  aforesaid,  by  which  said 
Warren  Ewen,  Jr.,  who  was  insolvent,  released  appellee 
from  the  payment  thereof,  to  the  injury  of  appellant,  as 
surety.  Issue  was  joined  on  this  plea,  and  to  support 
it  appellant  offered  in  evidence  other  written  contracts 
made  prior  to  the  contract  of  November  15, 1892,  by  which 
the  parties  undertook  to  work  and  extend  the  use  of  the 
process  of  Warren  Ewen,  Jr.,  in  other  fields  and  in  a  dif- 
ferent manner  from  the  provisions  of  the  contract  of  No- 
vember 15,  1892,  and  in  no  way  relating  to  it,  and  then 
showed  by  Warren  Ewen.,  Jr. ,  who  is  appellant's  brother, 
that  he  released  appellee  from  certain  liabilities  under 
those  contracts.  The  transactions  to  which  that  settle- 
ment related  were  in  no  part  the  contract  of  November 
15,  1892,  and  the  allegation  that  appellee  had  the  right 
to  apply  or  hold  the  moneys  owing  to  Warren  Ewen,  Jr., 
by  appellee,  if  any,  on  the  payment  of  or  as  security  for 
the  special  deposit  or  note  sued  on,  was  the  mere  conclu- 
sion of  the  pleader.  The  record  shows  that  at  the  time 
the  release  was  made  the  note  in  suit  was  not  only  not 
due,  but  by  the  express  terms  of  the  contract  of  Novem- 
ber 15,  1892,  it  was  dischargeable  by  means  other  than 
the  payment  of  money,  at  the  option  of  the  defendant, 
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Warren  Ewen.  In  the  light  of  these  facts  appellee  not 
only  had  no  right  to  apply  the  money  he  may  have  owed 
appellant's  brother  to  the  discharge  of  this  note,  but  he 
would  have  violated  a  positive  legal  duty  by  doing  so. 
To  have  given  appellant  the  benefit  of  his  plea  he  must 
have  shown,  or  offered  to  show,  that  the  demand  released 
was  for  mone}^  that,  as  between  appellee  and  himself, 
appellee  had  a  right  to  apply,  and  as  to  appellant  it  was 
his  duty  to  apply,  upon  the  note  in  question.  This  the 
evidence  did  not  even  tend  to  establish.  In  our  opinion 
appellee's  alleged  liability  to  Warren  Ewen  for  mate- 
rial, etc.,  under  the  contracts  of  July  and  September, 
1892,  was  not  a  "security,"  within  the  doctrine  of  sub- 
rogation, and  that  appellant's  remedy  on  this  branch  of 
the  case,  if  he  has  a  remedy,  is  a  proceeding  in  equity 
in  the  nature  of  a  creditor's  bill. 

Appellant,  by  his  seventh  plea,  pleaded  a  set-off  of 
moneys  due  from  appellee  to  Warren  Ewen,  Jr.,  alleged 
by  appellant  to  have  been  assigned  to  him  on  September 
1,  1893,  by  said  Warren  Ewen,  Jr.,  and  to  support  that 
plea  relied  in  part  on  the  same  evidence  offered  under 
the  fifth  plea  and  other  evidence  offered,  among  which 
was  a  written  assignment  from  Warren  Ewen,  Jr.,  dated 
September  1,  1893.  Appellee's  counsel  asked  leave  to  in- 
quire about  the  paper  offered,  when  the  witness  Warren 
Ewen,  Jr.,  said  the  assignment  was  made  on  the  day  of 
the  trial.  This  writing,  upon  objection,  the  court  ex- 
cluded from  the  evidence.  Appellant  offered  no  witness 
except  Warren  Ewen,  Jr.,  who  testified  that  the  real  con- 
sideration for  the  execution  by  him  of  the  release  of  Au- 
gust 30,  1893,  was  a  parol  promise  by  appellee  to  bear 
one-half  the  expenses  incurred  and  to  be  incurred  by 
him  in  trying  to  get  the  government  to  addpt  his  pat- 
ent process.  This  claim  is  the  foundation  of  appellant's 
set-off.  The  written  assignment  having  been  made  after 
the  suit  was  brought,  and  on  the  day  of  the  trial,  was  in- 
admissible as  evidence  proving  a  sale  of  the  account,  as 
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the  claim  sought  to  be  set  off  must  have  been  held  by  ap- 
pellant at  the  time  the  suit  was  brought.  {Pettis  v.  West- 
lake,  3  Scam.  535.)  That  ^as  the  only  evidence  offered 
of  the  assignment  of  the  debt,  or  tending  to  show  that 
said  plea  of  set-off  had  been  filed  by  appellant  with  the 
knowledge  and  consent  of  Warren  Ewen,  the  maker  of 
the  note  sued  on. 

But  waiving  this  point,  all  the  evidence  touching  this 
set-off  might  have  been  properly  excluded  had  the  court 

been  requested  to  do  so.    It  is  fundamental  that  unliqui- 

■ 

dated  damages  arising  out  of  contracts,  or  covenants  dis- 
connected from  the  subject  matter  of  the  plaintiff's  claim, 
are  not  such  claims  or  demands  as  constitute  the  sub- 
ject matter  of  set-off,  under  the  statute.  {Hawks  v.  Lands, 
3  Gilm.  227;  Sargeant  v.  Kellogg,  5  id.  273.)  The  set-off 
claimed  in  this  case  was  for  alleged  moneys  expended  by 
Warren  Ewen,  Jr.,  under  and  upon  an  entirely  distinct 
contract  from  that  under  which  the  note  was  given  and 
in  no  way  related  to  it,  upon  a  common  project  between 
appellee  and  said  Warren  Ewen,  Jr.,  in  which  the  lat- 
ter claims  appellee  was  to  bear  half  the  expense,  and  in 
which  he  testifies  there  was  never  any  accounting  or  set- 
tlement or  agreement  as  to  the  amount  expended  or  the 
amount  to  be  paid  by  the  appellee.  Had  the  suit  been 
against  Warren  Ewen,  Jr.,  directly,  and  not  against  the 
appellant,  the  plea  of  set-off  should  have  failed. 

Errors  are  assigned  upon  the  action  of  the  court  be- 
low in  excluding  certain  testimony  of  the  witness  Warren 
Ewen,  offered  in  support  of  his  plea  of  no  consideration, 
being  the  first,  second  and  sixth  special  pleas.  We  have 
examined  the  record  on  this  point,  and  are  of  the  opin- 
ion that  appellant  was  in  no  way  prejudiced  in  the  pre- 
sentation of  his  defense  of  no  consideration  by  the  action 
of  the  court  in  this  regard. 

All  that  we  said  in  our  former  opinion  as  to  the  irreg- 
ular manner  in  which  the  case  was  argued  by  counsel 
for  appellant  was  fully  justified  by  the  facts,  and  the 
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petition  for  rehearing  cannot  be  regarded  in  any  other 
light  than  as  a  re-argument  of  the  case  in  violation  of 
our  rules.  We  have,  however,  re-examined  the  questions 
involved,  and  are  satisfied  with  our  former  conclusion 
that  the  judgment  of  the  Appellate  Court  should  be  af- 

Judgment  affirmed. 
Mr.  Justice  Magruder,  dissenting. 


James  T.  Ruddelli 


1210     4ao»  ^  ,^ 

^"'  Benjamin  Wren  et  al. 

Opinion  filed  April  iO,  190^, 

1.  Wills — when  party  takes  no  interest  under  a  wiil.  A  will  giving 
a  life  estate  to  the  testator's  daughter,  with  remainder,  in  case  she 
dies  without  leaving  a  child,  to  the  testator's  brothers  and  sisters, 
and  in  case  any  of  the  latter  are  dead  at  the  time  of  the  daughter's 
death  the  share  of  any  such  to  go  to  his  or  her  children,  passes  no 
interest  to  a  child  of  a  brother  who  died  before  the  death  of  the 
testator,  there  being  no  provision  for  such  contingency. 

2.  Same — token  remainder  is  contingent,  A  remainder  to  the  broth- 
ers and  sisters  of  the  testator  in  case  of  death  of  the  life  tenant 
without  leaving  children  is  contingent,  where  it  is  further  provided 
by  the  will  that  in  case  of  the  death  of  any  brother  or  sister  before 
the  death  of  the  life  tenant  the  share  of  such  deceased  brother  or 
sister  shall  go  to  his  ox.  her  children,  not  by  descent,  but  as  pur- 
chasers under  the  will. 

3.  Partition — remainder-men  not  entitled  to  partition  while  remain- 
der is  contingent.  Partition  of  an  estate  in  remainder  subject  to  the 
life  estate  cannot  be  had  if  the  persons  in  whom  the  remainder  will 
vest  cannot  be  definitely  ascertained  until  death  of  the  life  tenant. 

4.  Same— tc/ien  complainant  is  not  e^Uitled  to  partition.  Under  sec- 
tion 1  of  the  Partition  act,  providing  that  where  lands  are  held  in 
tenancy  in  common  any  person  interested  therein  may  compel  a' 
partition,  a  person  is  not  entitled  to  partition  unless  he  can  show 
that  he  owns  an  interest  as  tenant  in  common  with  defendants. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Albert  Akers,  Judge,  presiding. 
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This  is  a  bill,  filed  in  the  circuit  court  of  Adams  county 
by  James  T.  Buddell  in  his  own  right  against  the  appel- 
lees for  the  partition  of  some  two  hundred  and  fifteen 
acres  of  land  in  that  county.  A  demurrer  was  filed  to 
the  bill  and  sustained,  and  a  decree  was  entered  dismiss- 
ing the  bill  for  want  of  equity.  The  present  appeal  is 
prosecuted  from  such  decree  of  dismissal.  The  allega- 
tions of  the  bill  are  substantially  as  follows: 

One  Nicholas  Wren  died  testate  on  September  23, 
1901,  seized  in  fee  of  the  land  here  in  controversy,  and 
leaving,  as  his  only  child  and  heir-at-law,  his  daughter, 
Elnora  Alice  Alkire.  By  the  terms  of  the  will  the  appel- 
lant, James  T.  Ruddell,  was  appointed  executor.  Nicho- 
las Wren  had  no  other  child  or  children  than  the  said 
Elnora  Alice  Alkire,  nor  descendants  of  any  deceased 
child  or  children.  The  will  was  admitted  to  probate  in 
the  county  court  of  Adams  county  on  November  19, 1901, 
and  appellant  qualified  as  such  executor,  and  has  been 
since,  and  is  still,  acting  as  executor  of  said  will. 

After  provision  is  made  in  the  first  clause  for  the  pay- 
ment of  the  funeral  expenses  and  debts,  the  second  and 
third  clauses  are  as  follows: 

"Seamd — I  give,  devise  and  bequeath  unto  my  beloved 
daughter,  Elnora  Alice  Alkire,  all  the  real  and  personal 
property  that  I  may  own  wherever  situated  at  the  time 
of  my  death  for  and  during  her  natural  life,  subject,  how- 
ever, to  the  condition  and  provision  that  she  (my  said 
daughter)  shall  never  encumber  said  real  estate  or  any 
part  thereof  by  mortgage  or  any  otherwise. 

''Third — After  the  death  of  my  said  daughter,  it  is  my 
will  that,  if  she  shall  leaye  her  surviving  any  child  or 
children,  that  such  child  or  children  shall  have,  and  I  do 
hereby  give,  devise  and  bequeath  to  him,  her  or  them 
in  equal  parts,  if  there  be  more  than  one  child,  all  of  my 
real  estate  and  personal  property;  and  in  case  my  said 
daughter  shall  die  without  leaving  any  child  or  children, 
then  and  in  that  ^vent  I  give,  devise  a^nd  bequeath  iu 
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equal  parts,  share  and  share  alike,  all  my  real  and  per- 
sonal estate  to  my  brothers  and  sisters,  and  in  case  any 
one  or  more  or  all  of  them  shall  be  dead  at  the  time  of 
the  death  of  my  said  daughter,  then  the  share  of  such  de- 
ceased brother  or  sister  shall  go  to  and  be  equally  divi- 
ded among  his  or  her  children,  share  and  share  alike." 
Elnora  Alice  Alkire,  at  the  time  of  the  filing  of  the  bill, 
was  past  the  age  of  fifty  years. 

As  is  alleged  in  the  bill,  Nicholas  Wren  left  him  sur- 
viving three  brothers  and  four  sisters,  namely,  Benjamin 
Wren,  Thomas  Wren,  Andrew  J.  Wren,  Millie  Lowe,  Ava- 
rilla  Wood,  Jennie  Burton  and  Sarah  Wible,  and  no  oth- 
ers; there  were  two  brothers  and  two  sisters  who  died 
before  the  testator,  Nicholas  Wren,  died,  to-wit,  John 
Wren,  Washington  Wren,  Lizzie  Ballard  and  Drusilla 
Smith;  the  two  brothers  and  the  two  sisters,  who  pre- 
deceased the  testator,  Nicholas  Wren,  left  children  and 
grandchildren,  all  of  whom  are  shown  by  an  exhibit  to 
the  bill,  and  all  of  which  children  and  grandchildren,  as 
well  as  the  brothers'  and  sisters,  are  parties  defendant 
to  the  bill;  the  interests,  alleged  to  be  owned  by  them, 
are  set  out  in  the  bill;  Elnora  Alice  Alkire,  the  life  ten- 
ant mentioned  in  the  will,  has  no  child  or  children,  never 
has  had  any,  and  probably  never  will  have;  all  the  shares 
set  forth  in  the  bill  are  alleged  to  be  subject  to  the  life 
estate  of  the  appellee,  Elnora  Alice  Alkire.  Among  the 
children  of  John  Wren,  deceased,  a  brother  of  the  testa- 
tor, Nicholas  Wren,  who  died  before  the  testator,  Nich- 
olas Wren,  is  a  daughter,  named  Euphemia  E.  Bramlet, 
alleged  in  the  bill  to  be  the  owner  of  6/660ths  of  the 
premises  in  question;  on  April  1,  1902,  said^Euphemia  E. 
Bramlet  executed  a  quit-claim  deed,  as  a  widow,  and  as 
a  daughter  of  John  Wren,  deceased — John  Wren  being  a 
deceased  brother  of  Nicholas  Wren — conveying  to  Mrs. 
Robert  S.  Alkire  (Elnora  Alice  Alkire)  all  her  right,  title 
and  interest  in  and  to  the  lands  described  in  the  bill;  on 
June  10,  1902,  Elnora  Alice  Alkire  and  R.  S.  Alkire,  her 
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husband/  executed  a  quit-claim  deed,  conveying  to  the 
appellant,  James  T.  Ruddell,  all  their  interest  in  the  land 
described  in  the  bill,  reserving",  however,  to  the  grantor, 
Elnora  Alice  Alkire,  a  life  estate  in  and  to  the  said  real 
estate,  thereby  intending  to  convey  the  same  interest, 
theretofore  received  by  deed  from  Euphemia  E.  Bramlet; 
by  virtue  of  these  deeds  the  appellant,  complainant  be- 
low, claims  to  be  the  owner  of  6/660ths  of  the  premises 
in  question,  and  alleges  that  he  is  a  tenant  in  common 
with  the  brothers  and  sisters  of  the  deceased  testator, 
and  with  the  children  and  grandchildren  of  those  broth- 
ers and  sisters  of  the  deceased  testator,  who  died  before 
the  testator  died,  all  subject,  however,  to  the  life  estate 
of  the  said  Elnora  Alice  Alkire. 

Walter  Bennett,  for  appellant. 

U.  H.  Keath,  and  Vandeventer  &  Woods,  for  ap- 
pellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

All  the  interests  of  the  parties  to  this  proceeding, 
claiming  to  be  the  owners  as  tenant;?  in  common  of  the 
premises  sought  to  be  partitioned,  are  admitted  to  be 
subject  to  the  life  estate  of  the  testator's  daughter, 
Elnora  Alice  Alkire.  Undoubtedly,  reversioners  and  re- 
mainder-men, owning  interests  in  fee  in  land  subject  to  an 
unexpired  life  estate,' are  entitled  to  partition.  {Scoville 
V.  Eilliard,  48  111.  453;  Drake  v.  Merkle,  153  id.  318.)  But 
we  are  of  the  opinion  that  the  appellant  here,  complain- 
ant below,  was  not  entitled  to  partition,  and  that  his  bill 
was  properly  dismissed  by  the  chancellor  for  the  reasons 
hereinafter  stated. 

First — Section  1  of  the  Partition  act  provides  "that 
when  land,  tenements  or  hereditaments  are  held  in  *  *  * 
tenancy  in  common  *  *  *  any  one  or  more  of  the  per- 
sons interested  therein  may  compel  a  partition  thereof,*' 
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etc.  (3  Starr  &  Curt.  Ann.  Stat— 2d  ed.— p.  2912.)  The 
appellant  was,  therefore,  required,  in  order  to  entitle 
himself  to  a  partition  of  the  premises,  to  show  that  he 
was  the  owner  of  an  interest  therein  as  tenant  in  common 
with  the  parties  against  whom  the  partition  is  soug^ht. 
The  appellant  has  no  such  interest  in  the  land  here  in 
controversy.  The  daughter  of  the  testator  is  given  a  life 
estate;  after  the  expiration  of  the  life  estate  her  sur- 
viving children,  if  she  leaves  any,  take  the  property, 
but,  in  case  she  dies  without  any  children,  then  the  prop- 
erty is  given  to  the  brothers  and  sisters  of  the  testator, 
with  the  provision  that,  in  case  any  one  or  more  of  such 
brothers  and  sisters  shall  be  dead  at  the  time  of  the 
death  of  his  said  daughter,  then  the  share  of  such  de- 
ceased -brother  or  sister  shall  go  to  and  be  equally  divi- 
ded among  his  or  her  children,  share  and  share  alike. 
The  exact  language  of  the  will  is,  "then  and  in  that 
event  I  give,  devise  and  bequeath  in  equal  parts,  share 
and  share  alike,  all  my  real  and  personal  estate  to  my 
brothers  and  sisters."  The  bill  alleges  that  the  testator, 
Nicholas  Wren,  left  him  surviving  three  brothers  and  four 
sisters,  naming  them,  and  the  demurrer  admits  this  al- 
legation to  be  true.  These  three  brothers  and  four  sis- 
ters were  all  living  at  the  death  of  the  testator.  It  is 
these  brothers  and  sisters,  or  their  children,  who  are  to 
take,  in  case  the  life  tenant  shall  die  without  issue.  The 
will  makes  no  provision  for  the  children  or  grandchil- 
dren of  the  brothers  and  sisters  of  the  testator,  who  died 
before  his  death.  "A  will  takes  effect  at  the  death  of  the 
testator."  (Scofleld  v.  Olcott,  120  111.  362.)  The  brothers 
and  sisters  referred  to,  who  were  to  take,  were  the  broth- 
ers and  sisters,  who  should  be  alive  at  the  death  of  the 
testator.  The  only  interest,  which  the  appellant,  the 
complainant  below,  has  in  the  land,  sought  to  be  divided, 
is  such  interest  as  he  obtained  through  the  deed,  exe- 
cuted by  Euphemia  E.  Bramlet;  but  Euphemia  E.  Bram- 
l^t  was  the  daughter  of  Johi;  Wren,  a  brother  pf  Nicholas 
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Wren,  the  testator,  who  died  before  the  testator.  Euphe- 
mia  E.  Bramlet,  therefore,  had  no  interest  whatever  to 
convey,  nor  can  she,  in  any  event  or  under  any  circum- 
stances, take  any  interest  in  the  property  under  the  will 
of  the  testator.  When  a  man  makes  a  devise  to  his 
brothers  and  sisters  surviving^  him  at  the  time  of  his 
death,  he  does  not  include  in  such  devise  his  nephews 
and  nieces,  or  g^rand-nephews  and  grand-nieces,  who  are 
the  children  of  brothers  and  sisters,  who  have  died  be- 
fore the  date  of  his  own  death. 

SecQiid — The  remainder,  which  was  to  go  under  the 
third  clause  of  the  will  pf  Nicholas  Wren  to  his  broth- 
ers and  sisters,  or  the  children  of  any  of  them,  after  the 
death  of  his  daughter  without  issue,  cannot  be  regarded 
as  otherwise,  than  a  contingent  remainder.  If  it  is  a 
contingent  remainder,  and  not  a  vested  remainder,  then 
there  can  be  no  partition  made  at  this  time  of  the  prem- 
ises in  controversy. 

The  third  clause  of  the  will  reads  in  part  as  follows: 
"After  the  death  of  my  said  daughter  it  is  my  will  that, 
if  she  shall  leave  her  surviving  any  child  or  children 
that  such  child  or  children  shall  have  and  I  do  hereby 
give,  devise  and  bequeath  to  him,  her  or  them  in  equal 
parts,  if  there  be  more  than  one  child,  all  of  my  real 
estate  and  personal  property;  and  in  case  my  said  daugh- 
ter shall  die  without  leaving  any  child  or  children,  then 
and  in  that  event  I  give,  devise  and  bequeath  in  equal 
parts,  share  and  share  alike,  all  my  real  and  personal 
estate  to  my  brothers  and  sisters."  If  the  portion  thus 
quoted  were  all  of  the  third  clause,  then  the  four  sisters 
and  three  brothers  of  the  testator,  who  were  alive  when 
he  died,  would  have  taken  immediately  upon  his  death  a 
vested  estate,  subject  to  open  up  and  let  in  the  children 
of  the  life  tenant,  in  case  she  should  have  children.  In 
other  words,  the  remainder  to  the  brothers  and  sisters 
would  have  been  a  vested  remainder.  A  vested  remain- 
der has  been  defined  by  this  court  as  follows:  "A  vested 
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remainder  is  an  estate  to  take  effect  after  another  estate 
for  years,  life  or  in  tail,  which  is  so  limited  that,  if  that 
particular  estate  were  to  expire  or  end  in  any  way  at  the 
present  time,  some  certain  person,  who  was  in  esse  and 
answered  the  description  of  the  remainder-man  during 
the  continuance  of  the  particular  estate,  would  thereupon 
become  ^entitled  to  the  immediate  possession,  irrespec- 
tive of  the  concurrence  of  any  collateral  contingency." 
{Boatman  v.  Boatman,  198  111.  414).  In  the  case  of  Boatman 
V.  Boatman,  supra,  it  was  held  that  a  devise  of  the  residue 
of  the  testator's  property  to  his  eight  children  share  and 
share  alike,  except  that  the  share  of  one  son  should  be  a 
life  estate  only,  the  remainder  in  fee  to  go  to  any  child 
or  children  surviving  him,  or  if  he  left  no  child  or  chil- 
dren, then  to  his  brothers  and  sisters,  created  a  vested 
remainder  in  such  brothers  and  sisters,  regardless  of  the 
fact  that  children  might  thereafter  be  born  to' the  life 
tenant,  and  the  remainder  be  thereby  divested.  In  case 
the  third  clause  of  the  will  of  Nicholas  Wren  had  con- 
tained nothing  except  the  portion  last  above  quoted, 
then  the  brothers  and  sisters  of  Nicholas  Wren,  living  at 
the  time  of  his  death,  would  be  the  only  persons  in  esse, 
who  could  answer  the  description  of  remainder- men.  The 
mere  fact,  that  children  might  afterwards  be  born  to 
EInora  Alice  Alkire  and  might  survive  her,  would  not 
render  the  interest  of  the  brothers  and  sisters  of  the  tes- 
tator living  at  the  time  of  his  death  contingent.  Such 
brothers  and  sisters  at  the  death  of  the  testator  would 
have  become  seized  of  a  vested  remainder  in  the  land  in 
which  the  daughter  had  a  life  estate.  The  remainder 
would  have  been  liable  to  be  divested  by  the  birth  of 
a  child  to  EInora  Alice  Alkire,  who  should  survive  her. 
To  the  same  effect  also  is  the  recent  case  of  Chapin  v. 
Nott,  203  111.  341.  In  the  latter  case,  it  was  held  that  a 
deed  to  the  grantee  ^nd  the  heirs  of  her  body,  and  in  the 
event  of  her  death  without  issue,  the  land  to  revert  to 
three  named  persons  in  being,  passed  a  vested  remainder 
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to  such  persons,  subject  to  defeasance  by  the  birth  of 
issue  to  the  grantee,  and,  if  any  of  such  persons  died  be- 
fore the  grantee,  her  interest  passed  to  her  heirs. 

But  the  third  clause  of  the  will  here  under  considera- 
tion, in  addition  to  the  portion  so  last  quoted  and  com- 
mented upon,  ends  as  follows:  "And  in  case  any  one 
or  more  or  all  of  them  shall  be  dead  at  the  time  of  the 
death  of  my  said  daughter,  then  the  share  of  such  de- 
ceased brother  or  sister  shall  go  to  and  be  equally  divi- 
ded among  his  or  her  children,  share  and  share  alike." 
This  language  makes  the  remainder,  which  was  to  go  to 
the  brothers  and  sisters,  or,  in  case  of  the  death  of  any 
of  them,  to  the  children  of  those  dying,  a  contingent  re- 
mainder. "A  contingent  remainder  is  one  limited  to  take 
effect  either  to  a  dubious  and  uncertain  person,  or  upon 
a  dubious  and  uncertain  event."  (2  Blackstone's  Com.  168; 
Harvard  v.  Peavey,  128  111.  430;  Thompson  v.  AdamSy  205  id. 
552).  The  remainder,  which  is  devised  to  take  effect  upon 
the  death  of  the  life  tenant,  Elnora  Alice  Alkire,  without 
leaving  any  child  or  children,  is  to  dubious  and  uncer- 
tain persons.  If  the  brothers  and  sisters  of  the  testator, 
who  were  alive  when  he  died,  survive  the  life  tenant, 
Elnora  Alice  Alkire,  she  leaving  no  child  or  children, 
they  become  entitled  to  the  estate;  but  their  title  is  con- 
ditional upon  their  being  alive  at  the  time  of  Elnora's 
decease.  If  either  one  of  the  brothers  and  sisters  is  dead 
at  the  time  of  the  decease  of  the  life  tenant,  his  or  her 
share  is  to  go  to  his  or  her  children.  As  it  is  uncertain 
whether  either  one  or  more  of  the  brothers  and  sisters  of 
the  testator  will  die  before  the  death  of  the  life  tenant, 
it  is  uncertain  whether  the  shares  of  the  brothers  and 
sisters  will  belong  to  them,  or  to  such  children  of  theirs 
as  may  be  alive  when  the  life  tenant  dies.  So,  also,  the 
title  of  the  child  or  children  of  any  brother  or  sister,  who 
may  be  dead  at  the  time  of  the  death  of  the  life  tenant, 
is  conditional  upon  such  child  or  children  surviving  the 
parent.     The  facts  of  this  case  thus  bring  it  within  the 
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doctrine  of  the  case  of  Thompson  v.  Adams,  supra.  In  the 
latter  case  the  will  provided  as  follows:  VPourth — And 
upon  the  death  of  my  said  wife,  Elizabeth  Adams,  while 
she  remains  my  widow,  then  and  in  that  event  it  is  my 
will,  and  I  hereby  order  and  direct  that  my  said  estate, 
both  real  and  personal,  then  remaining,  be  then  equally 
divided  between  my  said  two  daughters,  Elizabeth  Re- 
becca Adams  and  Emma  Matilda  Thompson,  wife  of  said 
Charles  Francis  Thompson,  or  the  survivor  of  them,  their 
heirs  and  legal  representatives,  share  and  share  alike. 
Fifth — In  the  event  of  the  death  of  either  one  of  my  said 
daughters,  leaving  a  child  or  children  her  surviving,  dur- 
ing the  lifetime  of  my  said  wife,  Elizabeth  Adams,  then 
the  entire  distributive  share  so  bequeathed  to  such  de- 
ceased daughter  hereunder  shall  at  once,  upon  the  death 
of  my  said  wife,  Elizabeth  Adams,  descend  and  pass  to 
the  surviving  child  or  children  of  such  deceased  daugh- 
ter forever,  share  and  share  alike;"  and,  in  interpreting 
the  fourth  and  fifth  clauses  of  the  will  as  thus  quoted, 
it  was  there  held  that  remainders  which,  in  case  of  the 
death  of  the  life  tenant  without  re-marrying,  were  to  go 
to  her  daughters,  who  survived  her,  and  to  grandchil- 
dren, who  survived  their  parents,  but  whose  parents  died 
before  the  grandparent,  the  widow,  were  contingent. 

There  is  a  manifest  uncertainty  as  to  the  persons, 
who  will  be  ultimately  entitled  to  the  remainder  of  the 
estate  of  Nicholas  Wren  at  the  time  of  Mrs.  Alkire's 
death,  in  case  she  die  without  child  or  children.  The 
brothers  and  sisters  of  the  testator  are  by  the  express 
terms  of  the  will  not  to  take  the  estate,  unless  they  sur- 
vive Mrs.  Alkire's  death,  and  she  leaves  no  issue;  and  if 
they  do  not  survive  her  death,  the  children  of  such,  as 
are  dead  at  that  time,  take  their  parent's  share  as  pur- 
chasers under  the  will,  and  not  by  descent  from  their 
parent.  {Bates  v.  Oillett,  132  111.  287).  It  follows  that 
the  remainder  cannot  be  properly  partitioned  before  the 
death  of  Mrs.  Alkire,  because  any  brother  or  sister  of  the 
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testator,  who  dies  in  her  lifetime,  can  take  nothing  in 
the  remainder  if  she  afterward  die  without  issue;  and 
the  children  of  such  brother  or  sister  so  dying  will  not 
take  anything  by  descent,  as  the  will  expressly  directs 
that  the  children  of  such  deceased  brother  or  sister  shall 
in  such  case  take  the  parent's  share,  not  by  descent  from 
their  father  or  mother,  but  from  the  testator  directly, 
and  as  purchasers,  under  the  will.  The  uncertainty  as 
to  the  individuals,  who  shall  thus  take  and  enjoy  the  re- 
mainder at  Mrs.  Alkire's  death,  if  she  leave  no  child  or 
children,  distinguishes  the  case  at  bar  from  the  case  of 
Boatman  v.  Boatman,  supra.  The  rights  and  interests  of 
the  parties  interested  cannot  be  declared  in  a  decree  for 
partition  made  before  Mrs.  Alkire's  death.  '  Suppose  such 
decree  should  now  be  entered,  and  one  of  the  brothers 
and  sisters  of  the  testator,  living  at  the  time  of  his  de- 
cease, should  be  dead  at  the  time  of  Mrs.  Alkire's  death, 
the  decree  would  not  be  binding  upon  the  child  or  chil- 
dren of  such  deceased  brother  or  sister.  The  third  clause 
expressly  provides  that  "then,"  that  is  to  say,  at  the 
death  of  Mrs.  Alkire,  {Strain  v.  Stveeny,  163  111.  603,)  the 
share  of  such  deceased  brother  or  sister  shall  go  to  and 
be  equally  divided  among  his  or  her  children  "share  and 
share  alike;"  and,  this  being  so,  such  children,  not  being 
parties  to  this  suit  nor  represented  here,  would  not  be 
bound  by  the  decree  for  partition. 

Even,  therefore,  if  this  partition  proceeding  were  be- 
gun by  one  of  the  devisees  under  the  will,  who  holds 
an  interest  as  a  tenant  in  common,  it  could  not  be  main- 
tained, because  the  remainder  to  go  to  the  brothers  and 
sisters  or  their  children  is  a  contingent  one,  and  the  per- 
sons who  are  to  take  that  remainder,  at  the  death  with- 
out issue  of  Mrs.  Alkire,  are  uncertain,  and  cannot  now 
be  ascertained. 

For  these  reasons  the  decree  of  the  circuit  court,  dis- 
missing  the  bill,  is  affirmed.      .  ^^^^  ^^^^_ 
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Lawrence  White. 

Opinion  filed  April  iO,  1904. 

1 .  Variance — a  variance  must  be  pointed  out  vriih  partinUajity.  A 
variance  between  the  allegations  and  the  proof,  if  relied  upon  as 
the  ground  of  a  motion  to  instruct  the  jury  to  find  for  the  defend- 
ant, must  be  particularly. specified  in  the  motion. 

2.  Same— Mj/wn  variance  in  date  of  bill  of  particulars  is  not  mcUerial 
Variance  between  date  of  the  bill  of  particulars,  as  to  the  night 
plaintiff  lost  money  at  gambling,  and  the  date  proved,  is  not  ma- 
terial, where  it  does  not  appear  plaintiff  was  ever  in  defendant's 
place  on  any  other  occasion. 

3.  Gambling — loser  may  sue  proprietor  of  gaming  house  or  the  employee 
played  fcith.  One  losing  by  gambling  with  a  person  employed  to  play 
for  the  "house"  by  the  proprietor  of  the  gambling  house  where  the 
play  took  place,  may  sue  either  the  proprietor  or  the  employee. 

4.  Same — effect  where  a  game  is  played  with  **chips.^  That  a  poker 
game  is  played  with  "chips,"  for  which  the  players  deposit  with  the 
house  the  amount  of  money  represented  by  the  "chips,"  instead  of 
for  cash  slakes,  does  not  make  the  losses  any  the  less  the  "loss  of 
money  or  other  valuable  thing,"  within  the  meaning  of  the  statute. 

5.  Same — what  constitutes  a  ^'sitting'*  at  draw  poker.  All  that  trans- 
pires in  a  game  of  draw  poker  from  the  time  certain  players  begin 
playing  together  on  one  occasion  until  they  cease  playing  together 
on  such  occasion  is  one  "sitting,"  within  the  meaning  of  the  stat- 
ute, regardless  of  the  number  of  hands  played. 

6.  S AMR— who  are  **winners^  cU  draw  poker.  All  persons  who  win 
more  than  they  lose  at  one  sitting  of  draw  poker  are  "winners"  to 
that  amount,  within  the  meaning  of  the  statute,  and  are  liable 
therefor  to  the  persons  losing,  resort  to  equity  being  open,  if  nec- 
essary, to  adjust  the  losses  between  the  various  parties. 

7.  Statutes — limits  of  the  I'ule  requiring  strict  construction  of  penal 
statute.  The  rule  requiring  strict  construction  of  a  penal  statute 
should  not  be  so  rigidly  applied  as  to  defeat  the  •true  intent  and 
meaning  of  the  statute. 

Zellers  v.  WhiU,  106  III.  App.  183,  affirmed. 

Writ  op  Error  to  the  Appellate  Court  for  the  Sec- 
ond District; — heard  in  that  court  on  writ  of  error  to  the 
Circuit  Court  of  LaSalle  county;  the  Hon.  H.  M.  Trim- 
ble, Judg^e,  presiding. 
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This  is  a  suit  in  assumpsit,  brought  on  December  3, 
1901,  by  Lawrence  White,  against  Jacob  Zellers,  in  the 
circuit  court  of  LaSalle  county.  The  declaration  con- 
sisted of  the  common  counts,  with  a  copy  of  the  account 
sued  on.  Before  pleading  to  the  declaration  the  defend- 
ant obtained  a  rule  on  the  plaintiff  to  file  a  specific  bill  of 
particulars.  This  bill  of  particulars,  when  filed,  showed 
the  cause  of  action  to  be  for  "money  lost  gambling  night 
Oct.  30-31,  1901,  $100."  Defendant  then  filed  the  general 
issue.  The  cause  was  tried  before  a  jury,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  $70.  After  over- 
ruling a  motion  for  a  new  trial  made  by  the  defendant 
the  court  rendered  judgment  upon  the  verdict.  The  Ap- 
pellate Court  for  the  Second  District  has  affirmed  this 
judgment,  and  Zellers  now  brings  the  cause  to  this  court 
by  writ  of  error. 

During  the  trial  of  the  cause  leave  was  granted  to  the 
plaintiff,  over  defendant's  objection,  to  amend  the  bill 
of  particulars,  by  substituting  the  words  and  figures, 
"Oct.  31  and  Nov.  1,"  for  "Oct.  30-31." 

The  evidence  as  to  whether  the  poker  game  in  ques- 
tion took  place  on  the  night  of  October  31  and  morning 
of  November  1,  or  on  the  night  of  October  30  and  morn- 
ing of  October  31,  is  conflicting.  On  all  three  of  these 
dates,  however,  plaintiff  in  error  was  conducting  a  saloon 
and  bowling  alley  on  the  first  floor  of  a  building  in  the 
city  of  Ottawa  and  gaming  rooms  on  the  second  floor  of 
that  building.  He  at  that  time  had  working  for  him  in 
the  gaming  rooms  two  men,  named,  respectively.  Kaiser 
and  Downey.  Downey  was  manager  of  the  gaming  rooms 
and  Kaiser  was  employed  to  operate  a  roulette  wheel 
therein.  On  the  night  on  which  this  game  commenced, 
Zellers  met  White  in  the  bowling  alley,  informed  him 
that  there  would  be  a  game  of  draw  poker  that  night 
and  asked  him  if  he  was  going  to  stay  around,  to  which 
White  replied  that  he  was.  The  game  started  about  ten 
o'clock  at  night,  with  White,  Downey,  Kaiser  and  four 
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others  in  the  game,  and  ended  about  5:15  o'clock  the 
next  morningf,  with  White,  Kaiser,  Downey  and  one  of  the 
other  four  men  in  the  game.  These  men  did  not  play  with 
money,  but  with  chips  furnished  by  Zellers'  employees, 
each  chip  representing  a  certain  sum  of  money  deposited 
with  the  employee,  and  the  house  would  redeem  the  chip 
when  presented  by  the  holder  thereof.  White  paid  for 
the  chips  furnished  him,  but  the  evidence  tends  to  show 
that  Kaiser  and  Downey  did  not  pay  for  those  furnished 
them;  that  they  were  playing  for  Zellers,  and  that  any 
money  or  chips  won  by  them  belonged  to  Zellers.  At 
the  conclusion  of  the  game  White  had  paid  ^0  for  chips 
and  had  lost  all  of  his  chips  in  the  game.  Zellers  and 
Downey  had  won  a  larger  amount.  They  did  not  pre- 
sent these  chips  for  redemption,  but  Zellers  came  to  the 
room,  took  all  the  money  from  the  till  which  ha4  been 
paid  in  for  chips,  including  the  $80  paid  by  White,  and 
took  it  away  with  him.  A  few  days  afterwards  White 
demanded  of  Zellers  the  money  lost  by  him  in  this  game. 
Zellers  refused  to  give  it  to  him,  and  White  thereupon 
commenced  this  suit. 

Immediately  after  plaintiff  had  rested  his  case  the 
defendant  moved  the  court  to  instruct  the  jury  to  find 
for  the  defendant.  The  motion  was  renewed  and  an 
instruction  advising  the  jury  to  find  for  the  defendant 
offered  at  the  close  of  all  the  evidence.  The  court  over- 
ruled the  motion  and  refused  the  instruction,  which  is 
assigned  as  error.  Other  grounds  urged  for  reversing 
the  judgment  are,  that  the  court  permitted  the  bill  of 
particulars  to  be  amended  during  the  trial;  that  it  re- 
fused to  admit  evidence  offered  by  plaintiff  in  error  to 
show  that  White  swore  before  the  grand  jury  that  the 
game  took  place  on  October  26  and  27,  and  that  it  per- 
mitted White  to  testify  that  Downey  and  Kaiser  got  the 
losings.  The  giving  of  instructions  numbered  2,  8,  4,  5 
and  6  for  defendant  in  error,  refusing  instructions  num- 
bered 12,  13,  14,  15,  16,  17,  18,  19  and  20  offered  by  plain- 
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tiff  in  error,  and  modifying  instructions  numbered  8,  10 
and  11,  also  offered  by  plaintiff  in  error,  are  pointed  out 
as  errors  committed  by  the  trial  court  necessitating  a 
reversal  of  the  cause. 

Henry  M.  Kelly,  (M.  T.  Moloney,  of  counsel,)  for 
plaintiff  in  error: 

Section  132  of  the  Criminal  Code,  providing  for  the 
recovery  of  money  lost  at  gambling,  is  a  penal  statute 
in  derogation  of  the  common  law,  and  is  to  be  strictly 
construed.     Life  Ins,  Co,  v.  Newton,  89  111.  App.  354. 

In  an  action  to  recover  money  lost  at  gambling  under 
section  132  of  the  Criminal  Code,  the  winner,  and  not  the 
keeper  of  the  house  in  which  the  money  was,  won,  is  liable 
to  the  loser.    Ranney  v.  Flinn,  60  111.  App.  104. 

The  broker,  commission  man  or  agent  is  considered 
as  the  winner,  within  the  meaning  of  that  word  as  em- 
ployed in  the  statute,  under  section  130  or  132  of  the 
Criminal  Code,  and  not  the  party  for  whom  they  deal. 
"The  doctrine  of  agency  has  no  application  to  the  mat- 
ter, so  far  as  the  question  of  the  violation  of  this  penal 
statute  is  concerned."  Kruse  v.  Kennett,  181  111.  199;  Pearce 
V.  Foote,  lis  id.  228;  Jamison  v,  Wallace,  167  id.  388. 

When  the  statute  of  a  State  provides  the  form  and 
manner  of  pleading  in  a  penal  action,  the  statute  must  be 
correctly  followed  and  referred  to,  and  a  variance  in  this 
respect  is  fatal.    People  v.  Plank  Road  Co.  64  Mich.  618. 

The  general  rule  is  that  a  penal  statute  will  be  strictly 
construed,  and  never  enlarged  or  extended,  by  construc- 
tion or  implication,  to  either  persons  or  things  not  ex- 
pressly brought  within  its  terms.  Raplee  v.  Morgan,  2 
Scam.  561;  Chicago  v.  Rumpff,  45  III.  90;  Bullock  v.  Goemble, 
id.  218;  People  v.  Peacock,  98  id.  172;  Waddle  v.  Duncan,  63 
id.  223;  Edwards  v.  Hill,  11  id.  22;  Reinecke  v.  People,  15  111. 
App.  241;  Railroad  Co,  v.  People,  42  id.  387;  Railway  Co,  v. 
Altamont,  84  id.  274. 

George  H.  Haight,  for  defendant  in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

Section  132  of  chapter  38  of  Kurd's  Revised  Statutes 
of  1901  reads  as  follows:  "Any  person  who  shall,  at  any 
time  or  sitting,  by  playing  at  cards,  dice  or  any  other 
game  or  games,  or  by  betting  on  the  side  or  hands  of 
such  as  do  game,  or  by  any  wager  or  bet  upon  any  race, 
fight,  pastime,  sport,  lot,  chance,  casualty,  election  or 
unknown  or  contingent  event  whatever,  lose  to  any  per- 
son, so  playing  or  betting,  any  sum  of  money,  or  other 
valuable  thing,  amounting  in  the  whole  to  the  sum  of  $10, 
and  shall  pay  or  deliver  the  same  or  any  part  thereof,  the 
person  so  losing  and  paying  or  delivering  the  same  shall 
be  at  liberty  to  sue  for  and  recover  thfe  money,  goods 
or  other  valuable  thing,  so  lost  and  paid  or  delivered,  or 
any  part  thereof,  or  the  full  value  of  the  same,  by  action 
of  debt,  replevin,  assumpsit  or  trover,  or  proceeding  in 
chancery,  from  the  winner  thereof,  with  costs,  in  any 
court  of  competent  jurisdiction.  In  any  such  action  at 
law  it  shall  be  sufficient  for  the  plaintiff  to  declare  gen- 
erally as  in  actions  of  debt  or  assumpsit  for  money  had 
and  received  by  the  defendant  to  the  plaintijff's  use,  or 
as  in  actions  of  replevin  or  trover  upon  a  supposed  find- 
ing and  the  detaining  or  converting  the  property  of  the 
plaintiff  to  the  use  of  the  defendant,  whereby  an  action 
hath  accrued  to  the  plaintiff  according  to  the  form  of 
this  act,  without  setting  forth  the  special  matter." 

This  suit  is  to  recover  money  lost  at  draw  poker. 
The  declaration  is  an  ordinary  declaration  in  assumpsit, 
and  does  not  refer  in  apt  language,  as  it  should  do,  to 
the  act  of  which  said  section  is  a  part,  for  the  purpose 
of  showing  that  it  counts  thereon.  At  the  close  of  the 
evidence  for  White,  the  plaintiff,  Zellers,  the  defendant, 
moved  the  court  to  instruct  the  jury  to  find  a  verdict 
for  the  defendant,  and  it  is  now  stated  that  one  of  the 
grounds  was  a  variance  between  the  pleadings  and  the 
proof  resulting  from  this  omission  in  the  declaration. 
The  motion  was  not  in  writing.    At  the  time  of  making  it, 
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counsel  tendered  an  instruction  in  the  following  words: 
"The  court  instructs  the  jury  that  the  plaintiff  has  failed 
to  show  by  any  evidence  that  he  played  cards  with  de- 
fendant on  the  31st  day  of  October  or  1st  day  of  No- 
vember, 1901,  or  that  he  lost  money  to  defendant  on  those 
days  in  the  playing-  of  cards,  and  you  will  therefore  re- 
turn the  following  verdict:  *We,  the  jury,  find  for  de- 
fendant; no  cause  of  action.'"  As  the  motion  itself  did 
not  specify  any  ground  upon  which  it  was  based,  and 
as  the  instruction  offered  in  connection  therewith  does 
show  the  ground  upon  which  the  defendant  sought  to 
have  the  jury  instructed  in  his  favor,  the  defendant  can 
not  now  be  heard  to  urge  that  the  motion  was  based  upon 
the  failure  of  allegata  et  probata  to  agree. 

A  variance  between  the  averments  of  the  declaration 
and  the  proof,  which  is  the  ground  of  a  motion  to  in- 
struct the  jury  to  find  for  defendant  at  the  close  of  the 
plaintiff's  evidence,  must  be  particularly  specified  in  the 
motion.  Probst  Construction  Co.  v.  Foley,  166  111.  31;  Illinois 
Central  Railroad  Co.  v.  Behrens,  208  id.  20. 

We  will  therefore  not  consider  the  error  assigned  in 
this  regard.  Had  this  matter  been  properly  called  to 
the  attention  of  the  court,  the  declaration  could,  and 
no  doubt  would,  have  been  amended  and  the  objection 
obviated. 

Again  at  the  close  of  all  the  evidence  the  defendant 
moved  the  court  to  instruct  the  jury  for  the  defendant, 
and  it  is  now  urged  that  there  is  in  the  record  no  evi- 
dence which  tends  to  support  the  verdict.  It  appears 
from  the  evidence  of  plaintiff,  which,  for  the  purposes  of 
this  motion,  must  be  taken  as  true,  that  he  began  play- 
ing draw  poker  at  about  10  P.  M.  and  continued  until 
about  5  A.  M.  the  next  morning;  that  among  those  play- 
ing were  Prank  Downey  and  Chester  Kaiser,  who  were 
in  Zellers'  employ  and  playing  for  him;  that  plaintiff  lost 
during  the  time  $80  and  that  Downey  and  Kaiser  won  a 
little  over  $100,  which  was  made  up  of  the  $80  lost  by 
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plaintiff  and  small  amounts  lost  by  others.  The  money 
lost  by  plaintiff  was  not  all  lost  on  any  one  hand,  nor, 
in  the  first  instance,  was  it  all  won  by  either  Downey  or 
Kaiser.  Some  portions  of  his  losses  passed  to  other  per- 
sons in  th^  g^ame  temporarily,  and  finally  from  them  to 
the  agents  of  Zellers,  so  that  in  the  end  they  were  the 
only  winners  and  had  won  an  amount  in  excess  of  the 
losses  of  the  plaintiff.  The  game  was  not  played  by  bet- 
ting- money  directly.  Chips  were  purchased  from  Zellers, 
or  **the  house,"  as  the  witnesses  expressed  it,  and  at  the 
end  of  the  game  or  sitting,  if  the  purchaser  by  any  chance 
had  any  of  the  chips  left  or  if  they  had  been  won  by  per- 
sons other  than  Zellers'  agents,  the  house  redeemed  them, 
paying  for  each  the  price  for  which  it  had  been  sold. 

It  is  first  urged  that  as  Zellers,  in  person,  did  not  play 
in  the  game  there  can  be  no  recovery  from  him.  We  think 
this  too  narrow  a  construction  of  the  statute.  It  appears 
from  the  evidence  that  in  his  gambling  room  roulette  was 
also  played.  If  the  position  of  counsel  be  correct  and 
Zellers  employed  an  insolvent  individual  to  operate  the 
wheel  for  him,  as  a  result  of  which  the  wheel  or  the  op- 
erator won  the  money  of  the  player  for  Zellers  as  the 
proprietor,  the  player  would  be  unable  to  recover  from 
the  winner.  The  proposition  carries  with  it  its  own  an- 
swer. What  Zellers  did  by  another  in  this  instance  he 
did  by  himself,  and  he  is  responsible  for  the  money  won 
for  him  by  such  other.  Plaintiff  could  sue  the  agent  or 
the  principal,  at  his  election. 

Plaintiff  in  error  relies  upon  the  case  of  Kruse  v.  Ken- 
nett,  181  111.  199,  as  authority  for  the  statement  that  the 
doctrine  of  agency  has  no  application  so  far  as  the  ques- 
tion of  the  violation  of  this  penal  statute  is  concerned. 
In  that  case  the  suit  was  brought  against  brokers  or 
commission  agents  to  recover  money  lost  in  gambling 
in  grain  options,  and  in  response  to  the  contention  that 
the  plaintiff  should  have  brought  his  suit  against  the 
person  or  persons  with  whom  the  brokers  had  transac- 
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tions  to  counter-balance  those  of  plaintiff,  and  who,  in 
fact,  profited  by  the  losses  of  the  plaintiff,  it  was  held 
that  the  broker  was  a  "winner,"  within  the  meaning  of 
the  statute,  but  there  was  no  holding"  that  the  suit  could 
not  be  maintained  against  such  other  person  or  persons 
who  had  profited  by  the  transaction. 

It  is  then  said  that  because  that  which  was  actually 
staked  on  the  game  was  the  chips,  and  there  is  no  evi- 
dence in  this  record  that  they  had  any  intrinsic  value, 
there  is  no  evidence  of  the  loss  of  "money  or  other  valu- 
able thing,  amounting  in  the  whole  to  the  sum  of  $10." 
The  correct  view  is  that  the  chips  were  merely  markers 
to  indicate  the  amount  of  the  money  lost  or  won,  the 
money  itself  being  actually  deposited  with  the  gaming- 
house keeper  as  a  stakeholder,  to  be  paid  by  him  to  the 
owner  thereof  as  such  owner  was  indicated  by  the  pos- 
session of  the  chips  which  the  keeper  had  given  in  ex- 
change therefor,  and  that  the  loss  of  the  chips  was  a 
loss  of  the  money  which  they  represented. 

Attention  is  then  called  to  the  fact  that  many  hands 
of  draw  poker  were  played, — one  every  two  minutes,  ac- 
cording to  the  statement  of  the  defendant, — during  the 
hours  the  plaintiff  was  engaged  in  play,  and  that  each 
hand  is  a  game,  and  that  in  each  hand  the  plaintiff  would 
win  or  lose;  that  when  he  lost  and  that  hand  was  played 
the  transaction  was  ended;  and  the  person  to  whom  that 
loss  was  paid,  it  is  urged,  is  the  only  person  from  whom 
such  loss  could  be  recovered,  and  that  the  plaintiff  could 
not  recover  money  which  he  had  so  lost  to  some  person 
other  than  the  defendant's  agents,  because,  in  the  end, 
such  agents  won  the  money  from  such  other  person  who 
had  in  the  first  instance  won  it  from  the  plaintiff.  Coun- 
sel urge  that  a  strict  construction  of  the  statute  leads 
to  this  conclusion,  and  authorities  are  cited  in  support 
of  the  doctrine  that  penal  statutes  should  be  strictly 
construed.  This  is  the  general  rule,  but  it  is  only  one 
of  the  rules  to  be  applied  in  determining  the  meaning  of 
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an  enactment  of  that  character.  In  Hamer  v.  People^  205 
111.  570,  the  following:  language  from  Sedgwick  on  CJon- 
struction  of  Statutes  was  cited  with  approval  (p.  573): 
"The  rule  that  statutes  of  this  class  are  to  be  construed 
strictly  is  far  from  being  a  rigid  and  unbending  one, 
or,  rather,  it  has  in  modern  times  been  so  modified  and 
explained  away  as  to  mean  little  more  than  that  penal 
provisions,  like  all  others,  are  to  be  fairly  construed 
according  to  the  legislative  intent  as  expressed  in  the 
enactment."  And  in  that  case  it  was  also  said  that  the 
object  of  construing  penal  statutes,  and  all  other  stat- 
utes, is  to  discover  and  give  effect  to  the  true  legislative 
intent,  and  the  rule  requiring  strict  construction  of  pe- 
nal statutes  is  not  to  be  applied  with  such  unreasonable 
strictness  as  to  defeat  the  true  intent  and  meaning  of 
the  enactment.  The  purpose  of  the  legislature  in  the  en- 
actment of  this  statute  was  to  lessen,  and,  if  possible, 
to  prevent,  gambling.  The  evils  resulting  therefrom  are 
among  the  most  pernicious  that  afflict  modern  society. 
The  practice  destroys  in  its  devotees  all  desire  to  en- 
gage in  legitimate  employment  or  business.  The  loser 
becomes  intent  on  recovering  his  losses  at  the  gaming 
table  and  is  frequently  driven  to  embezzlement  and  theft. 
The  winner  acquires  a  contempt  for  the  small  gains  of 
honest  pursuits.  He  spends  the  profits  of  unlawful  hours 
in  idleness  and  debauchery,  among  dissolute  companions. 
Thrift  is  destroyed.  Wholesome  pleasures  soon  pall  up- 
on the  taste.  The  ties  of  home  and  domestic  life  are 
disregarded,  and  eventually  annihilated,  by  the  craze 
for  gaming  and  by  the  feverish  excitement  with  which  it 
fires  its  followers.  Being  itself  unlawful,  it  creates  and 
encourages  contempt  for  all  law,  weakens  every  legal 
restraint  and  every  honest  impulse.  Financial  ruin  and 
moral  degradation  alike  inevitably  overtake  every  man 
who  cannot  resist  its  allurements,  no  matter  with  what 
degree  of  skill  he  engages  in  the  nefarious  business. 
Section  132,  aupra^  is  calculated  to  make  its  gains  un- 
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availing"  to  the  winner,  and  to  remove,  to  some  extent, 
at  least,  the  incentive  to  play.  If  the  loser,  after  a  long 
night  at  draw  poker,  must  sue  the  man  who  won  from 
him  on  each  hand  for  the  amount  lost  on  that  hand,  and 
cannot  have  this  remedy  unless  the  sum  so  lost  on  that 
hand  equal  or  exceed  $10,  the  statute,  for  all  practical 
purposes,  would  not  be  applicable  to  draw  poker.  This 
form  of  gambling  became  so  common  recently  that  it  was 
denominated  the  national  game  of  the  American  people. 
Its  peculiar  terms  and  phrases  have  found  their  way 
into  common  use  in  our  language,  where  their  aptness 
for  the  purposes  for  which  they  have  been  borrowed  at- 
tracts the  attention  of  many  to  this  game  and  no  doubt 
leads  them  to  a  closer  acquaintance  with  it,  when,  but 
for  a  familiarity  with  its  expressions  thus  obtained,  they 
would  not  have  sought  its  beguilements.  The  interpreta- 
tion placed  upon  this  statute  by  defendant,  so  far  as  this 
seductive  game  is  concerned,  would  enable  the  winner  to 
substantially  escape  the  salutary  and  chastening  effect 
of  this  law  and  deprive  him  of  the  refined  pleasure  which 
results  from  making  restitution  for  wrongdoing.  The 
legislature  certainly  did  not  intend  that  this  game,  which 
is  a  very  common  vice,  should  escape  the  ban  of  this  sec- 
tion of  the  Criminal  Code. 

Keeping  in  view  the  wrong  at  which  the  statute  is 
aimed,  and  giving  consideration  to  the  use  of  the  word 
"sitting,"  in  this  section,  we  think  the  proper  construc- 
tion is,  that  all  that  transpires  in  playing  the  game  of 
draw  poker  from  the  time  certain  players  begin  playing 
together  on  any  one  occasion  until  they  cease  playing 
together  on  that  occasion,  no  matter  how  many  hands 
are  played,  may  be  regarded  as  one  transaction  or  "sit- 
ting," and  that  all  those  who  have  won  more  than  they 
have  lost  during  the  sitting  are  "winners"  and  all  those 
who  have  lost  more  than  they  have  won  during  the  sit- 
ting are  persons  "losing,"  within  the  meaning  of  the  stat- 
ute; that  all  money  or  other  valuable  thing  staked  upon. 
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the  game  at  any  time  during*  the  sitting  is  to  be  regarded 

■ 

as  in  play  so  long  as  the  sitting  continues,  and  that  the 
liability  of  the  winner  to  the  person  or  persons  losing  is 
measured  by  the  net  amount  of  his  own  winnings.  Resort 
may  be  had  to  equity  where  necessary  for  the  purpose  of 
making  proper  adjustments  between  the  various  winners 
and  the  various  losers. 

It  is  also  claimed  that  there  was  a  variance  between 
the  proof  fixing  the  date  when  the  gambling  occurred 
and  the  bill  of  particulars  filed  with  the  declaration.  We 
do  not  regard  the  statement  of  the  date  in  this  bill  of 
particulars  as  material.  It  does  not  appear  that  plain- 
tiff ever  played  in  defendant's  gaming  room  except  on 
this  occasion.  There  are  cases  where  the  court  below 
may,  on  motion,  properly  require  the  plaintiff  to  partic- 
ularly identify,  by  date  or  otherwise,  in  his  statement 
of  account,  the  transaction  or  transactions  on  which  he 
relies,  and  the  plaintiff  may  be  required  to  confine  his 
proof  to  transactions  so  identified.  Such  a  case  was  not 
here  presented. 

We  think  the  rulings  upon  the  admissibility  of  evi- 
dence correct. 

What  we  have  said  disposes  of  objections  to  the  ac- 
tion of  the  court  in  passing  on  instructions  except  as  to 
instruction  No.  4  given  on  the  part  of  the  plaintiff,  which 
contains  this  language:  "No  winning  of  the  plaintiff  can 
be  set  off  against  his  demand  for  loss  in  this  suit  unless 
obtained  from  the  defendant  at  the  same  sitting."  The 
objection  to  this  instruction  is,  that  the  word  "defendant" 
should  have  been  followed  by  the  words  "or  his  agent  or 
agents."  There  is  no  question  of  any  set-off  on  account  of 
winnings  in  the  case.  Plaintiff  only  sought  to  recover  the 
net  amount  of  his  losses.  Defendant  did  not  offer  evidence 
of  any  winnings  that  should  have  been  deducted  or  set 
off.    The  error  in  the  instruction,  if  any,  was  harmless. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Lettie  0.  Booker 

v. 

Jennie  Booker  et  al. 

Opinion  filed  April  £(?,  190J^. 

1.  Witnesses — when  husband  is  competent  to  testify  cigaiiist  wife.  In 
litigation  respecting  the  wife's  separate  property  and  in  which 
she  would,  if  unmarried,  be  the  defendant,  the  husband  is  compe- 
tent to  testify  for  or  against  her,  under  the  exceptions  to  sectioi^  5 
of  the  Evidence  act. 

2.  Vendor  and  purchaser— purc/icwers  are  protected  against  unre- 
corded deeds.  A  purchaser  from  the  holder  of  the  record  title  is  en- 
titled to  protection  against  an  unrecorded  deed  in  the  absence  of 
notice,  actual  or  constructive,  of  the  existence  of  such  deed. 

3.  Notice — when  record  of  mortgage  is  not  conslrv/Mve  notice.  The 
record  of  a  mortgage  upon  the  land,  given  by  a  person  not  in  pos- 
session, is  not  constructive  notice  of  an  unrecorded  deed  from  the 
holder  of  the  record  title  to  the  mortgagor,  where  the  former  does 
not  appear  to  be  a  party  to  the  mortgage.  (Ogden  v.  Haven^  24  111. 
57,  and  Morrison  v.  Morrison^  140  id.  560,  distinguished.) 

4.  Same — inadefiuacy  of  considefa>tion  not  constructive  notice  of  prior 
unrecorded  deed.  Inadequacy  of  the  consideration  paid  for  land  is 
not  of  itself  constructive  notice  to  the  purchaser  of  the  existence 
of  a  prior  unrecorded  deed  from  her  grantor  to  a  third  party. 

5.  Same — when  notice  to  husband  is  not  diargeable  to  wife.  Notice  by 
a  husband  of  an  unrecorded  deed  to  his  former  wife  is  not  charge- 
able to  his  second  wife,  whom  he  induced  to  purchase  the  prop- 
erty, where  it  is  clear  that  in  withholding  such  deed  from  record  as 
well  as  in  concealing  the  facts  from  his  second  wife  he  was  actuated 
by  a  fraudulent  and  selfish  purpose. 

6.  Laches — when  delay  in  bringing  suit  is  not  excused.  A  delay  of 
five  years  by  complainants  before  attacking  defendant's  title,  after 
the  latter  took  open  and  visible  possession  of  the  land  under  a  re- 
corded deed,  is  not  excused  by  the  fact  that  a  third  party  falsely  told 
them  the  defendant  had  no  deed. 

7.  Same — when  laches  wiU  bar  relief.  Unexcused  delay  by  complain- 
ants in  asserting  their  rights  under  an  unrecorded  deed  to  their 
mother  until  twelve  years  after  her  death,  she  never  having  been 
in  possession,  and  for  five  years  after  the  defendant  took  posses- 
sion under  a  recorded  deed  from  the  holder  of  the  record  title,  will 
bar  relief. 

Appeal,  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  S.  L.  DwiGHT,  Judge,  presiding. 
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This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Shelby  county  granting  the  relief  prayed  in  a  bill  filed 
by  appellees  against  appellant. 

The  allegations  of  the  bill  were,  in  substance,  that 
on  February  25,  1882,  a  certain  forty-acre  tract  of  land 
was  sold  at  an  administrator's  sale,  under  a  decree  of 
the  county  court  of  Shelby  county,  to  pay  the  debts  of 
one  William  Davis,  deceased ;  that  prior  to  the  sale  Nancy 
Booker,  who  was  then  the  second  wife  of  John  W.  Booker, 
employed  T.  P.  Dove,  a  lawyer  at  Shelbyville,  in  said 
county,  to  purchase  the  land  in  his  own  name  for  her; 
that  said  attorney  made  .the  purchase  for  11020,  taking 
a  deed  to  himself,  and  two  days  later  conveyed  the  land 
to  said  Nancy,  which  latter  deed  was  never  filed  for  rec- 
ord but  was  left  in  the  custody  of  the  grantor,  Dove;  that 
Nancy  Booker  borrowed  at  the  same  time  $800  from  one 
Minerva  Cooper  with  which  to  pay  a  part  of  the  pur- 
chase money,  giving  her  note  therefor,  due  in  five  years, 
secured  by  a  mortgage  on  said  land,  which  was  duly  re- 
corded, and  that  she  afterwards  paid  all  of  that  mortgage 
indebtedness  except  the  sum  of  $400;  that  after  the  death 
of  Nancy  Booker,  on  March  20,  1894,  and  after  the  mar- 
riage of  John  W.  Booker  with  his  present  wife,  Lettie  C. 
Booker,  the  latter,  by  collusion  with  her  husband,  fraud- 
ulently procured  and  obtained  the  execution  and  delivery 
of  another  deed  from  said  Dove  to  the  land,  who,  through 
and  by  means  of  the  fraudulent  collusion  and  deceitful 
arts  of  the  said  Lettie  C.  and  John  W.  Booker,  executed 
to  Lettie  C.  Booker  a  second  deed,  which  she  fraudu- 
lently filed  for  record  in  the  recorder's  office  of  the  said 
county;  that  at  the  time  of  the  execution  of  the  said  deed 
Lettie  C.  and  her  husband,  John  W.  Booker,  well  knew 
that  the  land  was  purchased  by  Nancy  Booker  in  her  life- 
time, and  that  she  had  paid  to  said  Dove  the  full  amount 
of  the  purchase  price,  and  that  he  (Dove)  had  made  a 
deed  to  her,  and  that  she  had  executed  the  said  mort- 
gage to  Minerva  Cooper,  and  well  knew  that  the  deed 
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executed  by  the  said  Dove  to  Lettie  C.  was  procured  and 
obtained  in  fraud  of  the  rights  of  the  children  of  the  said 
Nancy  Booker;  that  after  the  making*  of  the  last  men- 
tioned  deed  Lettie  C.  borrowed  $400  from  one  Smith,  se- 
curing the  same  by  a  mortgage  on  the  land,  dated  March 
20, 1894,  which  mortgage  was  duly  recorded,  and  that  the 
said  John  W.  Booker  had  fully  paid  said  mortgage  in- 
debtedness and  that  said  Lettie  C.  has  never  paid  any 
part  of  the  same.  It  is  then  alleged  that  whatever  title 
Lettie  C.  Booker  holds  to  the  land  is  fraudulent  and 
shoujd  be  declared  null  and  void,  and  that  her  title 
should  be  decreed  to  be  held  in  favor  of  complainants, 
and  the  trust  executed  by  decree  and  partition  of  the 
land  made.  The  bill  offers  to  reimburse  Lettie  C.  for  any 
sums  due  her. 

John  W.  Booker,  the  husband,  and  one  Lincoln  Booker, 
a  minor  son  of  Lettie  C.  and  John  W.  Booker,  together 
with  Lettie  C.  Booker,  were  made  parties  defendant. 
John  W.  made  no  answer  to  the  bill  and  it  was  taken  as 
confessed  against  him.  Lincoln  Booker  answered  by  his 
guardian  ad  litem,  and  Lettie  C.  filed  her  answer  denying 
all  knowledge  of  the  execution  of  the  alleged  deed  from 
Dove  to  Nancy  Booker;  averring  that  at  the  time  she 
purchased  the  land  and  obtained  her  deed  from  Dove  she 
inquired  particularly  of  him,  as  well  as  of  her  co-defend- 
ant, (her  husband,)  John  W.  Booker,  and  others,  as  to  the 
rights  and  ownership  of  Dove  and  of  his  power  to  con- 
vey the  same,  and  was  assured  by  them  that  he  (Dove) 
was  the  absolute  owner  of  the  land  and  had  complete 
right  to  convey  the  same,  and  that  she  never  heard  that 
right  questioned  or  disputed  until  the  filing  of  the  pres- 
ent bill;  that  she  has  not  now,  and  never  had,  any  knowl- 
edge or  information  whatever  of  any  conveyance  of  the 
land  by  Dove  to  Nancy  Booker,  or  of  any  lien  executed 
by  said  Nancy  to  Minerva  Cooper,  or  of  any  mortgage 
by  the  former  to  the  latter,  or  the  payment  of  such  in- 
debtedness by  said  Nancy;  that  she  is  an  utter  stranger 
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to  all  such  matters  and  denies  the  same,  but  admits  that 
if  any  deed  was  ever  made  to  said  Nancy  Booker  it  was 
never  filed  for  record.  She  denies  all  fraud  and  collu- 
sion on  h'er  part  in  obtaining  her  deed  from  Dove,  or 
that  she  fraiidulently  filed  the  same  for  record.  She  ad- 
mits that  on  March  20,  1894,  she  borrowed  $400  from  one 
Smith  and  gave  a  mortgage  upon  the  land  to  secure  the 
same,  but  denies  that  John  W.  Booker  paid  any  part  of 
said  indebtedness,  and  avers  that  she  paid  the  money  so 
borrowed  to  Dove  as  part  of  the  purchase  price,  and  sub- 
sequently paid  the  entire  amount  so  borrowed,  to  said 
Smith.  She  admits  that  she  holds  title  to  the  land,  and 
denies  that  she  holds  the  same  in  fraud  of  complainants' 
rights  or  that  there  is  any  trust  to  be  executed  by  her. 
She  then  avers  that  at  the  time  of  her  marriage  to  John 
W.  Booker  she  owned  a  small  amount  of  property  in  her 
own  right,  which  he,  by  certain  devices  and  schemes,  at- 
tempted  to  obtain,  and  represented  to  her,  among  other 
things,  that  said  Dove  was  the  absolute  owner  of  the  land 
in  question  and  that  it  could  be  bought  to  good  advan- 
tage, and  that  she,  yielding  to  his  solicitations,  bought 
the  same  in  good  faith,  for  a  valuable  consideration, 
without  notice,  etc. ;  that  she  at  the  time  procured  an 
abstract  of  title  to  the  land,  which  showed  that  T.  P. 
Dove  was  the  owner  of  the  same,  by  which  she  was  en- 
abled to  make  said  mortgage  loan  from  Smith.  She  fur- 
ther sets  up  that  prior  to  the  death  of  the  said  Nancy 
Booker  the  land  had  been  sold  for  taxes  and  a  tax  title 
perfected  in  Dove  on  September  12,  1889,  and  the  deed 
duly  recorded;  that  immediately  upon  receiving  her  deed 
from  Dove  she  entered  into  possession  of  the  land,  and 
has  ever  since  been  and  still  is  in  the  open,  exclusive 
and  actual  possession  of  the  same  under  the  claim  and 
belief  that  she  was  and  is  the  absolute  owner  thereof,  all 
of  which  has  all  the  time  been  known  to  complainants; 
that  she  has  paid  all  the  taxes  assessed  thereon  for  each 
and  every  year  since^  and  including  the  year  1894,  and  i§ 
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now  the  sole  owner  thereof.  She  charg'es  that  her  co- 
defendant,  John  W.  Booker,  is  only  nominally  a  defend- 
ant, he  causing  himself  to  be  made  a  defendant,  etc.  She 
sets  up  and  relies  upon  the  laches  of  said  Nancy  Booker, 
and  the  complainants  claiming  through  or  under  her,  as 
a  bar  to  all  right  of  recovery  in  the  present  action. 

To  the  answer  of  Lettie  C.  Booker  a  general  replica- 
tion was  filed  and  the  cause  heard  upon  oral  testimony 
taken  in  open  court.  The  decree  finds  the  issues  for  the 
complainants,  and  orders  the  deed  from  T.  P.  Dove  to 
Lettie  C.  Booker  set  aside  an^  declared  null  and  void, 
but  that  she  have  a  first  lien  upon  the  land  for  1574.50, 
and  that  partition  be  made  subject  to  said  lien.  It  then 
finds  the  interests  of  the  respective  parties  complainant, 
and  of  the  defendants  John  W.  Booker  and  the  infant, 
Lincoln  Booker,  the  said  Lincoln  Booker  and  John  W. 
Booker  deriving  their  interests  through  the  death  of  one 
of  the  sons  of  Nancy  Booker.  Other  facts  necessary  to 
a  decision  of  the  case  appear  from  the  following  opinion. 

Walter  C.  Headen,  for  appellant. 
W.  C.  Kelley,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  undisputed  evidence  in  the  case  is,  that  prior  to 
February  25,  1882,  John  W.  Booker  procured  T.  F.  Dove 
to  purchase  the  land  in  question  for  Nancy  Booker,  and 
that  the  administrator's  deed  to  Dove,  his  quit-claim  deed 
to  Nancy  Booker  and  her  mortgage  to  Minerva  Cooper 
were  executed  as  alleged  in  the  bill.  The  deed  to  Nancy 
was  withheld  from  record  by  the  directions  of  John  W. 
Booker  for  some  ulterior  purpose  which  he  does  not  ex- 
plain. There  is  no  dispute  as  to  the  fact  of  its  delivery, 
and  that  it  was  the  same  day  returned  to  Dove  and  re- 
mained in  his  possession  until  the  hearing  of  the  present 
cause.     It  is  not  claimed  that  Nancy  Booker  was  at  any 
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time  in  possession  of  the  land.  On  March  20, 1894,  T.  P. 
Dove  and  wife  executed  and  delivered  to  the  appellant, 
Lettie  C.  Booker,  a  quit-claim  deed  for  the  same  land, 
which  was  recorded  two  days  later.  Prior  to  the  execu- 
tion of  the  latter  deed  the  land  had  been  sold  for  taxes 
and  a  tax  deed  executed  therefor  to  one  William  W.  Hess, 
dated  June  8,  1888,  and  filed  for  record  on  the  day  of  its 
date,  and  on  September  12,  1889,  Hess  and  wife  by  quit- 
claim deed  conveyed  the  same  to  Dove  in  consideration 
of  $75,  and  that  deed  was  also  duly  filed  for  record  March 
22,  1894.  There  also  appears  to  have  been  a  tax  deed 
to  the  same  land  executed  to  one  Michael  Montgomery, 
dated  February  2, 1892,  and  filed  for  record  the  same  day, 
but,  so  far  as  the  evidence  in  this  record  shows,  that  title 
is  outstanding.  On  March  20,  1894,  the  date  of  the  deed 
from  Dove  and  wife  to  the  appellant,  she  borrowed  of  one 
D.  C.  Smith,  through  one  John  D.  Millar,  $400,  for  which 
she  gave  her  promissory  note  and  executed  a  mortgage 
upon  the  land  to  secure  the  same,  due  five  years  from 
date,  with  ten  coupon  interest  notes  for  $14  each,  due 
semi-annually,  and  that  mortgage  was  recorded  March 
22,  1894.  In  order  to  obtain  said  loan  she  procured  an 
abstract  of  title  to  the  land,  for  which  she  paid  $9.50, 
and  she  also  paid  Millar  $10  commission.  The  proceeds 
of  the  Smith  loan  were  paid  to  Dove  in  consideration  of 
the  deed  by  him  to  her.  Immediately  upon  receiving  her 
deed  she  entered  into  and  has  remained  in  possession  of 
the  land  from  that  time  to  the  present.  She  has  also 
paid  the  taxes  thereon  for  the  years  1894  to  1902,  inclu- 
sive. Nancy  Booker,  through  whom  complainants  claim 
title,  died  March  8,  1887,  leaving  two  children:  Jennie 
Booker,  one  of  the  complainants,  born  in  1878,  and  Jobn 
Wesley  Booker,  who  died  before  reaching  his  majority, 
and  unmarried,  about  the  year  1898,  and  his  alleged  in- 
terest in  the  land  in  question  descended  to  his  father,  the 
said  John  W.  Booker,  his  sister,  Jennie  Booker,  the  com- 
plainants Finley  and  Elbridge  Booker,  his  half-brothers 
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by  a  former  marriage  of  his  father,  and  his  infant  half- 
brother,  defendant  Lincoln  Booker.  At  the  time  the  bill 
was  filed  the  half-brothers  Pinley  and  Elbridge  Booker 
were,  respectively,  about  thirty-two  and  thirty-four  years 
of  age.  The  former  has  lived  in  the  State  of  Kansas  tor 
the  past  three  or  four  years,  and  the  other  complainants 
and  the  defendant  John  W.  Booker  have  at  all  times  re- 
sided in  Shelby  county,  this  State,  in  which  the  land  is 
located. 

Without  reference  to  the  tax  title  which  he  held  at 
the  time  of  his  conveyance  to  the  appellant,  the  title  of 
record  to  said  land  was  in  T.  P.  Dove,  and  it  is  admitted 
by  counsel  for  the  complainants  that  unless  the  evidence 
shows  that  the  appellant  took  her  deed  with  actual  or 
constructive  notice  of  her  grantor's  prior  conveyance  to 
Nancy  Booker,  her  title  must  prevail, — and  such  is  un- 
questionably the  law  of  this  State.  As  was  said  in  Gran- 
dies  V.  Reid,  107  111.  304:  "Our  law  protects  the  purchasers 
of  real  estate  in  their  purchases  of  the  same  as  the  title 
appears  of  record,  unless  there  be  notice  of  something 
to  the  contrary."  Many  later  decisions  of  this  court  are 
to  the  same  effect. 

The  only  evidence  in  this  record  tending  to  prove 
actual  notice  to  the  appellant  of  the  unrecorded  deed  to 
Nancy  Booker  is  the  testimony  of  John  W.  Booker,  nomi- 
nally her  co-defendant  and  her  husband.  It  is  insisted 
on  behalf  of  appellant  that  he  was  incompetent  to  testify 
for  or  against  his  wife,  Lettie  C.  Booker.  The  litigation 
is  "concerning  the  separate  property  of  the  wife,"  and 
the  action  is  one  "in  which  she  would,  if  unmarried,  be 
defendant."  Therefore,  under  the  exceptions  to  section  5 
of  chapter  51,  (2  Starr  &  Cur.  Stat.  p.  1837,)  he  was  com- 
petent to  testify  for  or  against  her.  McNail  v.  Ziegler, 
68  111.  224;  Pain  v.  Farson,  179  id.  185,  and  cases  cited; 
Cassem  v.  Heustia,  201  id.  208. 

The  credibility  of  the  testimony  of  the  said  John  W. 
Booker  presents  a  different  question.  Though  joined  with 
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his  wife  as  a  defendant  he  was  not  only  hostile  to  her 
in  interest,  but  so  manifested  his  hatred  and  prejudice 
against  her  upon  the  witness  stand  that  he  was  repeat- 
edly rebuked  by  the  court  and  admonished  by  his  own 
counsel,  and  it  is  admitted  now  that  no  excuse  can  be 
offered  for  his  misconduct  as  a  witness.  His  testimony 
is  to  the  effect  that  he  told  his  wife  all  about  the  prior 
deed  and  that  she  took  her  title  with  actual  knowledge 
that  Dove  had  previously  conveyed  the  land,  but  in  view 
of  his  unjustifiable  conduct  and  his  manifestation  of  bias 
against  the  appellant  and  partiality  in  favor  of  the  com- 
plainants we  cannot  receive  his  testimony  without  at 
least  some  grains  of  allowance.  He  had  not  lived  with 
his  wife  for  several  years,  and  she  squarely  contradicted 
him  as  to  his  having  told  her  anything  whatever  about 
the  condition  of  the  title  to  the  land  or  the  deed  to  his 
former  wife,  Nancy,-  and  she  swears,  without  qualifica- 
tion, that  she  had  no  knowledge  or  information  from  him, 
or  any  one  else,  that  the  title  was  in  any  way  defective. 
He  also  swore  positively  that  he  himself  paid  off  the 
Smith  mortgage.  He  said:  "I  furnished  every  dollar  of 
the  money  myself  to  pay  off  the  Smith  loan."  The  ap- 
pellant swore  directly  to  the  contrary, — that  she  paid 
that  entire  indebtedness,— and  in  that  she  was  corrobo- 
rated by  the  testimony  of  John  D.  Millar,  to  whom  the 
money  was  paid.  On  this  proposition  the  chancellor 
must  have  disbelieved  John  W.  Booker  and  given  credit 
to  the  appellant,  otherwise  she  would  not  have  been 
given  a  first  lien  on  the  land  for  the  amount  of  that  loan 
and  interest.  She  further  testified  that  at  the  time  she 
took  her  deed  from  Dove  she  inquired  of  him  whether  the 
title  was  good,  and  was  told  that  it  was,  and  she  gives 
in  detail  a  conversation  with  him  on  that  subject,  to  the 
effect  that  she  was  getting  a  perfect  title,  in  which  she 
was  corroborated  by  her  sister,  who  was  present  and 
heard  the  conversation.  It  is  true  that  Dove  did  not  re- 
member the  conversation.    He  testified:  "I  don't  remem- 
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ber  seeing  Lettie  G.  Booker  about  the  time  I  made  the 
deed  to  her.  I  don't  remember  the  circumstance  of  Let- 
tie  C.  Booker  and  her  sister,  Sylvia,  coming"  to  my  office 
to  inquire  about  the  title  to  the  land.  I  cannot  say  they 
didn't,  because  I  have  no  recollection  of  it  whatever.  I 
don't  remember  any  conversation  with  her  until  after 
suit  was  brought."  When  it  is  remembered  that  the  con- 
versation  took  place  several  years  prior  to  his  atte.ntion 
being  called  to  it,  and  in  all  probability  being  one  of 
many  similar  transactions  which  occur  in  an  attorney's 
office,  it  cannot  be  fairly  said  that  his  evidence  is  at  all 
contrary  to  or  inconsistent  with  that  of  appellant  and 
her  sister.  It  is  true,  the  consideration  paid  for  the  land 
by  appellant  was  much  less  than, — perhaps  not  to  ex- 
ceed,-r-one-third  its  actual  value;  and  while  inadequacy 
of  consideration  is  not,  of  itself,  a  ground  for  relief,  as 
contended  by  counsel  for  appellees,  it  is  nevertheless  a 
circumstance  to  be  considered  in  determining  the  good 
faith  of  the  purchaser.  It  cannot,  however,  be  fairly 
said  in  this  case,  that  because  the  appellant  purchased 
the'land  for  a  grossly  inadequate  price  she  is  chargeable 
with  knowledge  of  the  prior  unrecorded  deed,  because, 
upon  the  same  line  of  reasoning,  it  could  be  said  she 
would  not  have  p^id  $500  or  more  for  a  title  which  she 
knew  to  be  absolutely  worthless.  She  testified  that  she 
knew  that  she  was  purchasing  the  forty  acres  for  less 
than  it  was  worth,  and  was  induced  to  buy  it  for  that 
very  reason.  To  hold  that  because  she  paid  an  inade- 
quate consideration  for  the  land  she  ought  therefore  to 
be  held  chargeable  with  notice  of  the  defect  in  her  title, 
would  be  to  authorize  the  setting  aside  of  every  title  ob- 
tained for  a  grossly  inadequate  price,  which  the  law  will 
not  permit.  The  fact  that  the  land  had  been  sold  for 
taxes  and  two  tax  deeds  executed  therefor  must  also  be 
considered  as  affecting  the  market  value  of  the  land. 

We  have  endeavored  to  carefully  and  impartially  con- 
sider the  testimony  in  this  record,  and  have  been  forced 
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to  the  conclusion  that  the  complainants  failed  to  prove 
by  that  preponderance  of  testimony  which  the  law  im- 
poses upon  them,  that  the  appellant  had  actual  notice 
of  the  execution  of  the  deed  to  Nancy  Booker. 

It  is,  however,  earnestly  insisted  that  the  facts  and 
circumstances  surroundingc  the  transaction  and  parties 
at  the  timeof  the  execution  of  appellant's  deed  are  suffi- 
cient, in  law,  to  charge  her  with  constructive  notice  of 
the  deed  to  Nancy,  and  upon  this  ground,  in  all  proba- 
bility, the  learned  chancellor  based  his  finding  and  de- 
cree. On  this  branch  of  the  case  it  is  first  contended  that 
the  record  of  the  mortgage  executed  by  Nancy  Booker 
to  Minerva  Cooper  in  January,  1882,  was,  in  law,  notice 
to  the  appellant  of  the  unrecorded  deed  from  T.  P.  Dove 
to  said  Nancy,  and  reliance  in  support  of  this  position  is 
placed  upon  the  cases  of  Ogden  v.  Haven,  24  111.  57,  and 
Morrison  v.  Morrison,  140  id.  560.  We  do  not  regard  those 
cases  in  point.  In  the  Ogden  case,  the  mortgage  from 
Tooley  to  Haven,  the  former  owner,  was  duly  recorded, 
and  it  was  said  (p.  60):  **We  think  the  presumption  of 
fact,  as  well  as  of  law,  is  that  Ogden  at  that  time  saw 
the  record  of  that  mortgage.  Finding  the  title  in  fee  in 
Haven,  and  subsequently  a  mortgage  to  him  from  a  third 
person,  was  well  calculated  to  excite  suspicion  that  Ha- 
ven must  have  conveyed  the  land  to  Tooley  by  some 
conveyance  not  of  record," — and  it  was  held  that  that 
mortgage  was  sufficient  to  arouse  the  suspicion  of  the 
subsequent  purchaser.  But  the  case  did  not  turn  upon 
that  fact  alone.  There  was  there  abundant  evidence  of 
actualnotice.  In  the  later  case  of  Morrison  v.  Morrison, 
supra,  the  mortgage,  which  was  held  to  be  constructive 
notice  of  the  prior  unrecorded  deed,  was  given  to  the 
owner  of  the  fee,  as  shown  by  the  record,  and  we  said 
(p.  576):  "If  plaintiff  in  error  made  such  examination, 
li,  e.,  of  the  record,]  she  found,  or  if  she  had  made  exami- 
nation she  would  have  found,  a  title  in  fee  in  her  grantor, 
and  a  subsequent  mortgage  on  part  of  the  north-west 
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quarter  of  section  9,  made  by  her  brother,  while  in  pos- 
session, to  Abend,  as  trustee,  to  secure  a  promissory  note 
made  by  her  brother  and  payable  to  the  order  of  her 
grantor.  It  would  seem  that  notice  of  the  record  of  such 
a  mortgage  is  sufficient  to  put  a  purchaser  on  inquiry  as 
to  any  unrecorded  conveyance," — citing  Ogden  v.  Haven, 
The  facts  here  are  entirely  different.  The  mortgage 
which  it  is  claimed  should,  in  law,  charge  the  appellant 
with  constructive  notice  of  the  unrecorded  deed  was  not 
executed  to  her  grantor,  but  to  a  third  party.  It  cannot 
be  seriously  contended  that  in  every  case  where  the  rec- 
ords show  a  conveyance  from  one  party  to  another,  third 
persons  are  chargeable  with  notice  that  the  grantor  had 
a  title  from  some  other  person.  To  so  hold  would  render 
nugatory  the  statute  relating  to  the  registration  of  deeds 
of  conveyance. 

In  St.  John  v.  Conger,  40  111.  535,  the  action  was  eject- 
ment, in  which  the  plaintiff  claimed  title  through  a  deed 
from  one  McNemony  to  Peter  H.  Schenk,  improperly  re- 
corded in  Madison  county,  the  land  being  situated  in 
Knox  county.  There  was  a  mortgage  from  McNemony 
to  Schenk,  properly  recorded,  and  a  deed  from  Schenk 
to  Whittemore,  and  a  chain  of  conveyance  from  Whitte- 
more  to  the  plaintiff.  The  original  deed  from  McNemony 
to  Schenk  had  never  been  recorded  in  Knox  county.  The 
defendant  claimed  under  a  deed  from  the  heirs  of  Mc- 
Nemony to  one  Lancaster,  duly  recorded.  A  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  was 
reversed  by  this  court,  and  it  was  said  (p.  537):  "It  is  also 
urged  that  the  subsequent  deed  from  Schenk  to  Whitte- 
more should  have  put  the  defendant,  and  those  under 
whom  he  claims,  upon  inquiry  as  to  whatever  title  Schenk 
had.  This  proposition,  in  effect,  is,  that  if  a  person  has 
made  a  deed  of  a  tract  of  land  having  no  recorded  title, 
he  must  nevertheless  be  supposed  to  have  some  title, 
and  subsequent  purchasers  must  take  notice  of  whatever 
title  he  had.    Much  as  registry  laws  have  been  frittered 
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away  by  the  doctrine  of  putting  parties  upon  inquiry, 
we  do  not  think  any  court  has  ever  gone  to  the  extent 
of  adopting  this  rule.  It  would  substantially  defeat  the 
object  of  registry  laws.  Their  object  is  to  provide  a 
public  record  which  shall  furnish  to  all  persons  inter- 
ested authentic  information  as  to  titles  to  real  estate, 
and  enable  them  to  act  on  the  information  thus  acquired. 
This  rule  would  require  a  person  purchasing  from  one 
who  has  the  title  on  record,  to  take  subject  to  the  unre- 
corded deeds  of  persons  claiming  under  a  chain  of  title 
having  no  connection  of  record  with  the  true  source  of 
title.  If  such  purchaser  is  to  be  held  to  notice  of  such  a 
chain  of  title  at  all,  he  has  the  right  to  presume,  in  the 
absence  of  any  other  information,  that  whatever  title  the 
persons  claiming  under  such  chain  have,  is  on  record, 
as  the  law  requires  it  to  be,  and  that  they  have  no  title 
if  the  record  shows  none.  Here  the  record  shows  that 
Schenk  had  a  mortgage  from  the  owner,  and  when  the 
defendant  purchased  he  had  a  right  to  presume  the  gran- 
tees under  Schenk  had  acquired  only  his  interest  as 
mortgagee.  That  was  all  the  record  disclosed,  and  any 
other  construction  would  make  the  record  a  snare."  The 
Ogden  case  is  then  referred  to  and  distinguished. 

In  Kerfoot  v.  Gronin,  105  111.  609,  where  A,  in  whom  the 
record  showed  no  title,  made  a  deed  of  trust  to  B  for 
certain  real  estate,  which  was  recorded,  and  which  re- 
cited that  it  was  given  to  secure  two  notes  of  the  grantor 
to  C,  in  whom  the  record  of  deed  showed  the  title  for 
the  purchase  money  of  the  property,  and  C  endorsed  and 
sold  the  notes,  and  after  the  record  of  the  trust  deed  sold 
and  conveyed  the  premises  to  innocent  parties  for  value, 
who  had  no  knowledge  of  any  prior  conveyance  by  him 
to  A,  or  of  the  deed  from  A  to  B,  or  the  recitals  therein, 
it  was  insisted  that  the  record  of  the  deed  from  A  to  B 
was  notice  to  such  subsequent  purchaser  from  C  of  the- 
existence  of  the  deed  or  of  its  recitals,  but  we  held  the 
contrary,  on  the  ground  that  both  A  and  B  were  Strang- 
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ers  to  the  chain  of  title  acquired  by  the  purchasers,  and 
we  said  (p.  617):  "The  principle  contended  for  by  ap- 
pellant's counsel  would,  as  we  conceive,  require  every 
record  that  might  possibly  affect  real  estate  to  be  thor- 
oughly examined  before  a  party  could  be  protected  in 
taking  a  title  to  or  lien  upon  real  estate,  the  expense 
and  burden  of  which  would  practically  put  an  end  to  ail 
transactions  of  that  kind.  The  law  imposes  no  such  bur- 
den. In  the  present  instance  the  defendants  were  only 
required,  in  the  absence  of  actual  notice,  to  see  whether 
the  records  showed  any,  and  what,  deeds  by  or  judg- 
ments against  Walker.  They  were  not  required  to  run 
through  with  the  alphabet,  and  see  if,  by  possibility, 
in  some  deed,  no  matter  by  or  to  whom,  it  is  mentioned 
that  the  grantee  is  a  trustee  for  Walker  and  that  the  deed 
is  made  to  secure  the  payment  of  the  purchase  money." 

We  are  unable  to  perceive  upon  what  principle  the 
appellant  was  chargeable  with  notice  that  Dove  had  con- 
veyed the  title  to  Nancy  Booker  because  of  her  mortgage 
to  Mrs.  Cooper,  and  hold  that  the  record  of  that  Mort- 
gage was  not,  as  a  matter  of  law,  sufficient  to  arouse  her 
suspicion  or  put  her  upon  inquiry. 

Another  position  insisted  upon  by  counsel  for  appel- 
lees is,  that  John  W.  Booker,  in  the  purchase  of  the  land 
by  Lettie  C.  from  Dove,  was  her  agent,  and  that  she  is 
chargeable  With  notice  of  the  facts  known  to  him.  In 
the  first  place,  we  do  not  think  the  evidence  shows  that 
he  was  her  agent  in  that  transaction.  He  was,  at  most, 
nothing  more  than  a  mere  messenger.  {Doyle  v.  Teas,  4 
Scam.  202.)  Generally,  in  order  to  create  an  agency  there 
must  be  an  appointment  of  the  agent  by  the  principal 
and  an  acceptance  of  such  appointment.  The  agency 
may  be  implied  as  well  as  expressed,  but  the  proof  in 
either  case  must  be  clear  and  satisfactory  in  order  to 
bind  the  principal.  It  is  also  true,  as  a  general  propo- 
.sition.  that  notice  to  the  agent  of  facts  learned  by  him 
while  ft-ctually  engaged  in  th^  business  pf  bis  principal 


542  Booker  v.  Booker.  [208  UL 

is  notice  to  the  principal.  Notice  to  the  agent  to  be 
notice  to  the  principal  must,  as  a  general  rule,  be  given 
to  the  former  while  acting  in  the  course  of  his  employ- 
ment. An  exception  to  the  rule,  however,  is,  that  the 
principal  may  be  bound  by  knowledge  of  his  agent  ob- 
tained in  a  former  transaction, — that  is,  one  not  con- 
nected with  his  employment, — provided  tlie  knowledge 
is  so  definite  as  that  it  is,  or  must  be  presumed  to  have 
been,  present  in  the  agent's  mind  and  memory  at  the  time 
of  the  performance  of  his  duties  for  the  principal.  These 
rules  are  based  upon  the  presumption  that  the  agent  has 
acquired  knowledge  which  it  is  his  duty  to  impart  to  his 
principal  and  upon  the  presumption  that  he  has  per- 
formed or  will  perform  that  duty,  and  hence,  even  where 
the  agency  is  clearly  established  and  his  knowledge  suf- 
ficiently proven,  whenever  it  appears  that  the  agent  has 
a  motive  or  interest  in  concealing  the  fact  from  his  prin- 
cipal, the  latter  will  not  be  bound.  No  one  can  read  the 
evidence  in  this  record  without  reaching  the  conclusion 
that  John  W.  Booker  had  a  fraudulent  and  selfish  pur- 
pose in  keeping  the  deed  to  his  wife,  Nancy,  off  of  the 
records  of  the  county,  and  also  in  his  dealings  with  his 
present  wife.  If  he  acted  as  her  agent  it  is  clear  that 
he  was  not  seeking  or  desiring  to  protect  her  interests. 
In  other  words,  the  presumption  that  he  would  discharge 
his  duty  by  disclosing  to  his  wife  the  facts  known  to  him 
is  completely  overcome  by  his  conduct  and  personal  in- 
terest in  the  matter.  To  say  that  she  should  be  charge- 
able with  the  knowledge  obtained  by  John  W.  Booker  of 
the  unrecorded  deed  in  1882,  not  communicated  to  her, 
is,  it  seems  to  us,  unreasonable  and  grossly  unjust. 

We  are  further  of  the  opinion  that  under  the  facts 
of  this  case  the  right  of  action  in  the  complainants  and 
the  defendant  John  W.  Booker  is  clearly  barred  both  by 
the  laches  of  Nancy  Booker  and  those  claiming  under  her. 
She  obtained  her  deed  in  1882.  She  died  in  1887,  some 
five  years  after  she  obtained  the  deed.     The  appellant 
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obtained  her  deed  in  1894,  and  immediately  took  posses- 
sion of  the  premises  and  has  remained  in  such  possession 
to  the  present  time,  paying  all  taxes  assessed  thereon. 
The  complainants,  except  Elbridge  Booker,  have  resided 
in  the  same  county  in  which  the  land  is  situated  during" 
all  this  time,  and  he  has  only  been  absent  three  or  four 
years.  This  bill  was  not  filed  until  1899, — five  years  after 
the  appellant  placed  her  deed  upon  record  and  entered 
into  possession  of  the  land.  Under  the  repeated  deci- 
sions of  this  court  this  delay,  unexplained,  is  such  laches 
as  will  defeat  the  right  of  recovery.  In  Howe  v.  South 
Park  Comrs,  119  111.  101,  we  said  (p.  117):  "The  doctrine 
of  laches,  as  understood  by  the  court,  has  been  often  de- 
clared by  its  previous  decisions,  (citing  cases.)  The  prin- 
ciple that  lies  at  the  foundation  of  all  the  cases  in  this 
court  on  this  subject  is,  the  party  who  challenges  the 
title  of  his  adversary  to  real  property  must  be  diligent 
in  discovering  that  which  will  avoid  the  title  or  render 
it  invalid,  and  diligent  in  his  application  for  relief. 
Unreasonable  delay,  not  explained  by  equitable  circum- 
stances, has  always  been  declared  evidence  of  acquies- 
cence, and  will  bar  relief."  The  only  pretense  of  an 
excuse  for  the  delay  in  this  case  is  that  the  complainants 
were  kept  in  ignorance  of  the  facts  by  the  false  repre- 
sentations to  them  of  John  W.  Booker,  their  father.  He 
says:  "I  told  this  falsehood  about  this  transaction  to  all 
my  children.  I  have  said  to  each  of  them, — I  will  not  say 
at  one  time, — but  I  was  asked  this  question,  *Is  it  true 
that  Lettie  has  a  deed  to  this  land?'  and  I  said,  *No. '  I 
repeatedly  said  that.  I  intentionally  and  willfully  made 
the  statement.  I  deceived  my  children.  I  kept  up  that 
course  until  they  found  out  better.  I  don't  know  whether 
they  caught  me  in  the  lie  or  not,  but  it  was  a  lie,"  etc. 
It  can  scarcely  be  seriously  contended  that  such  state- 
ments, if  they  were  in  fact  made,  would  be  a  sufficient 
reason  for  the  ^elay.  The  complainants  themselves  make 
no  explanation  whatever — in  fact  did  not  testify.  Ajjpel- 
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lant's  deed  to  the  land  was  a  matter  of  public  record,  and 
she  was  in  the  open,  exclusive  possession  of  the  same. 
Those  seeking  to  challenge  her  title  were  bound  to  take 
notice  of  her  claim  and  act  with  reasonable  diligence. 
They  had  no  right  to  rely  on  the  false  statement  of  their 
father  that  she  had  no  deed. 

On  the  whole  record  we  are  convinced  that  the  court 
below  was  in  error  in  granting  the  prayer  of  complain- 
ants' bill,  and  its  decree  will  accordingly  be  reversed  and 
the  cause  remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 


Harmon  L.  Parmelee  et  al. 

V. 

Vincent  C.  Price  et  aL 

Opinion  filed  AprU  20, 1904- 

1.  Corporations — over-valuation  of  property  taken  in  payment  for 
stock  is  binding  on  corporation.  Fraudulent  over- valuation  of  prop- 
erty turned  over  to  a  corporation  by  stockholders  in  payment  of 
their  subscriptions,  while  it  renders  the  transaction  voidable  as 
to  creditors  and  other  stockholders  prejudiced  thereby,  is  bindini;^ 
upon  the  corporation,  and  as  between  the  corporation  and  such 
stockholders  the  stock  subscription  is  fully  paid. 

2.  SAME—stockfiolder  is  primarily  liable  for  unpaid  balance  on  stock. 
Under  section  8  of  the  Corporation  act  a  stockholder  is  directly 
liable  to  creditors  of  the  corporation  for  an  unpaid  balance  on  his 
stpck,  and  the  creditor  may  sue  the  corporation  and  garnish  the 
stockholder  at  the  same  time  without  obtaining  a  judgment  and 
having  an  execution  returned  nulla  bona, 

3.  Same — when  right  of  action  accrues  under  section  8  of  CorporaJiion 
act.  The  right  of  action  by  a  creditor  of  a  corporation  against  a 
stockholder  to  reach  an  unpaid  balance  on  his  subscription,  under 
section  8  of  the  Corporation  act,  accrues  when  the  debt  against 
the  corporation  is  due,  and  the  Statute  of  Limitations  begins  at 
that  time  to  run  in  favor  of  the  stockholder. 

4.  Same— wj/icn  right  of  action  accrues  under  section  25  of  Corporation 
act.  When  a  stock  subscription  is  paid  in  fraudulently  over- valued 
property,  the  right  of  action  in  favor  of  a  creditor  of  the  corpora- 
tion against  the  stockholder  accrue?  whenever  the  corporation 
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ceases  doin^  business  leaving  debts  unpaid,  and  he  may  enforce 
such  rig^ht  of  action  in  equity,  under  section  25  of  the  Corporation 
act,  without  a  judgment  at  law. 

5.  Statute  of  Limitations— rig/i<  of  action  against  stoddwlder  is 
governed  by  five  year  stattite.  The  right  of  action  by  a  creditor  of  a 
corporation  against  a  stockholder,  under  the  statute,  to  the  extent 
of  the  unpaid  portion  of  his  stock,  is  a  "civil  action,  not  otherwise 
provided  for,"  within  the  meaning  of  section  15  of  the  Limitation 
act,  and  is  g"overned  by  the  five  year  statute. 

6.  Same— cJTecf  where  two  methods  for  enforcing  liability  are  provided. 
Where  two  methods  are  provided  by  statute  by  which  a  creditor 
of  a  corporation  may  enforce  the  liability  of  a  stockholder  for  his 
unpaid  stock  subscription,  the  Statute  of  Limitations  begins  to 
run  as  to  both  methods  whenever  a  right  accrues  to  the  creditor 
under  either  method  to  proceed  directly  against  the  stockholder. 

7.  Same — electing  to  proceed  under  section  49  of  Chancery  act  does  not 
extend  period  of  limitation,  Electing^  to  proceed  by  an  ordinary  cred- 
itor's bill  under  section  49  of  the  Chancery  act  instead  of  by  filing 
a  bill  under  section  25  of  the  Corporation  act  against  a  stockholder 
to  reach  an  unpaid  stock  subscription  in  a  corporation  which  has 
ceased  doing  business  leaving  debts  unpaid,  does  not  extend  the 
period  of  limitation  which  bars  the  right  of  action. 

8.  Same — what  does  not  prevent  application  of  Statute  of  Limitations. 
That  a  creditor  of  a  corporation  did  not  know  of  the  fraudulent 
over-valuation  of  property  given  in  payment  for  stock,  by  which 
it  was  made  to  appear  that  such  stock  was  fully  paid,  does  not 
amount  to  such  fraudulent  concealment  of  the  cause  of  action, 
within  the  meaning  of  section  22  of  the  Limitation  act,  as  prevents 
the  running  of  the  statute. 

9.  Trial  by  jury — what  not  a  denial  of  right  of  trial  by  jury.  Per- 
mitting a  creditor  of  a  corporation  which  has  ceased  doing  busi- 
ness leaving  debts  unpaid,  to  proceed  against  the  stockholders  for 
unpaid  stock  subscriptions  without  reducing  his  claim  to  a  judg- 
ment at  law  is  not  a  denial  of  the  right  of  trial  by  jury,  within  the 
meaning*  of  the  constitution. 

Parmelee  v.  Price,  105  III.  A  pp.  271,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  A.  H.  Chetlain,  Judge, 
presiding. 

In  May,  1890,  the  Interior  Building  Company  was  or- 
ganized as  a  corporation  under  the  laws  of  this  State, 
with  a  capital  stock  of  $125,000,     The  license  to  open 
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books  for  subscription  to  the  capital  stock  was  issued 
to  Vincent  C.  Price,  Henry  F.  Vehmeyer  and  C.  Aug^ust 
Ebert.  Price  subscribed  for  |48,000  of  the  capital  stock, 
Vehmeyer  for  $32,000,  and  the  remainder  of  the  $125,000 
was  subscribed  for  by  C.  August  Ebert,  R.  C.  Price  and 
G.  K.  Williams.  At  or  about  the  time  of  the  formation  of 
this  company  a  plant  for  the  manufacture  of  sash,  doors, 
blinds  and  woodwork  pertaining  to  buildings  was  pur- 
chased from  James  B.  Goodwin,  as  assignee  of  the  estate 
of  the  C.  J.  L.  Meyer  &  Sons  Company,  insolvent,  for 
$25,000,  that  amount  being  furnished  for  the  purchase 
of  the  plant  by  said  stock  subscribers  according  to  the 
proportion  and  ratio  of  their  subscriptions  to  said  capi- 
tal stock,  and  the  plant  was  turned  over  to  the  Interior 
Building  Company  to  apply  on  the  stock  subscriptions 
at  the  sum  of  $100,000.  The  subscribers  to  the  capital 
stock  also  paid  into  the  company  $25,000  in  cash  in  the 
proportion  and  ratio  of  their  said  subscriptions,  and 
thereupon  the  entire  capital  stock  of  the  company  was 
issued  to  said  subscribers  in  the  amount  subscribed  for  by 
them,  respectively,  as  full-i3aid  stock.  No  other  money 
or  thing  of  value  was  ever  paid  by  said  subscribers  on 
account  of  their  subscriptions.  The  plant  was  not,  at 
the  time  of  its  purchase  from  Goodwin,  nor  has  it  been 
since  that  time,  worth  more  than  $25,000. 

Between  and  including  the  16th  and  23d  days  of  May, 
1895,  separate  suits  at  law  were  commenced  by  the  sev- 
eral appellants  herein  against  the  Interior  Building  Com- 
pany, all  of  said  suits  beinjj  brought  in  the  circuit  court 
of  Cook  county  except  one,  and  that  one  being  brought 
in  the  superior  court  of  that  county.  Judgment  was  re- 
covered in  each  of  these  cases,  the  dates  of  the  judgments 
rendered  ranging  from  March  9,  1896,  to  April  12,  1897, 
and  in  each  instance  an  execution  was  issued,  which  was 
returned  by  the  sheriff  of  Cook  county  with  an  endorse- 
ment that  he  had  demanded  of  the  Interior  Building" 
Company,  by  its  president,  Vincent  C.  Price,  money  or 
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property  to  satisfy  the  writ,  and  it  having  failed  to  sat- 
isfy the  same,  or  any  part  thereof,  and  the  sheriff  not 
being  able  to  find  any  property  of  the  defendant  within 
his  county  on  which  to  levy  the  writ,  he  therefore  returns 
the  same  no  property  found  and  no  part  satisfied. 

On  May  16,  1895,  judgment  by  confession  was  entered 
in  the  circuit  court  of  Cook  county  against  the  Interior 
Building  Company  in  favor  of  the  Lincoln  National  Bank 
of  Chicago  for  $20,065.23  and  costs.  An  execution  was 
issued  on  this  judgment  and  a  levy  made  on  all  the  prop- 
erty of  the  company.  On  May  17,  1895,  two  bills  were 
filed  against  said  company  by  fcertain  creditors  in  the 
circuit  court  of  Cook  county,  to  which  all  its  stockhold- 
ers and  stock  subscribers  were  made  defendants.  These 
suits  were  afterwards  consolidated,  and  on  May  20, 1895, 
a  receiver  was  appointed  for  the  company,  who  collected 
all  its  assets,  and  after  paying  the  expenses  of  the  re- 
ceivership applied  the  remainder  of  the  assets  to  the 
bank's  judgment  in  pursuance  of  the  final  decree  entered 
in  the  consolidated  causes,  by  consent  of  all  the  parties 
thereto,  on  October  31,  1899.  No  decree  was  entered  in 
these  cases  dissolving  the  company  and  winding  up  its 
affairs,  or  finding  any  of  the  parties  thereto  liable  on 
account  of  their  subscriptions  to  the  capital  stock  of  the 
company.  The  bill  was  dismissed,  by  the  consent  decree, 
as  to  all  allegations  of  such  liability,  and  only  questions 
arising  with  respect  to  the  administration  of  the  affairs 
of  the  company  by  the  receiver  were  adjudicated  in  those 
cases.  The  appellants  here  were  not  parties  to  the  con- 
solidated causes. 

The  above  facts  are  set  out  in  a  creditors*  bill  filed 
in  the  superior  court  of  Cook  county  on  May  25,  1901,  by 
appellants  against  the  Interior  Building  Company,  Vin- 
cent C.  Price  and  Henry  P.  Vehmeyer,  to  compel  the  two 
defendants  last  named  to  pay  the  judgments  obtained  by 
appellants  against  said  company,  on  the  ground  that  the 
Goodwin  property  had  been  fraudulently  over-valued, 
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and  charging  that  Price  was  indebted  to  said  company 
in  the  sum  of  $28,800  on  account  of  unpaid  subscription 
to  the  capital  stock,  and  Vehmeyer  in  the  sum  of  $19,200 
on  the  same  account.  Vehmeyer  filed  a  general  demur- 
rer to  the  bill.  Price  also  filed  a  demurrer,  showing  as 
causes  therefor,  first,  that  the  cause  of  action  was  barred 
by  the  Statute  of  Limitations;  second,  that  complainants 
are  barred  by  the  adjudication  in  the  consolidated  causes 
above  referred  to;  third,  that  complainants  have  been 
guilty  of  laches;  and  fourth,  the  bill  is  defective  in  not 
making  C.  August  Ebert,  R.  C.  Price  and  6.  K.  Williams 
parties  to  the  bill.  The  demurrers  were  sustained  and 
the  bill  was  dismissed  for  want  of  equity  as  to  the  de- 
fendants Price  and  Vehmeyer.  The  Appellate  Court  for 
the  First  District  has  affirmed  the  decree  of  the  superior 
court,  and  appellants  now  appeal  to  this  court. 

The* only  question  here  presented  is  whether  the  cause 
of  action  above  stated  is  barred  by  section  15  of  chap- 
ter 83  of  the  Revised  Statutes. 

William  S.  Corbin,  for  appellants: 

The  right  to  enforce  the  liability  of  stockholders  for 
unpaid  stock  by  a  creditor's  bill,  under  section  49  of  the 
Chancery  act,  does  not  accrue  until  the  creditor's  remedy 
against  the  corporation  is  exhausted  by  a  judgment  at 
law,  and  execution  with  a  return  of  nulla  bona  thereon. 
Merritt  v.  Reid,  10  Daly,  311;  Taylor  \,  Bowk&r,  111  U.  S.  110; 
Christensen  v.  Quintard,  36  Hun,  334;  VanPelt  v.  Gardner^ 
75  N.  W.  Rep.  874;  Durand  S  Co.y,Oray,  129  IIJ.  9;  RusseU 
V.  Bankf  139  id.  538;  Stirlen  v.  Jeioett,  165  id.  410;  Clapp  v. 
Peterson,  104  id.  35;  Young  v.  Farwell,  139  id.  332. 

In  enforcing  a  stockholder's  liability,  the  creditor 
must  have  obtained  a  judgment  against  the  corporation, 
with  a  return  of  nulla  hona^  before  he  may  sue  the  stock- 
holder.    23  Am.  &  Eng.  Ency.  of  Law,  885. 

A  simple  contract  creditor  cannot  file  a  bill  under 
section  25  of  the  Corporation  act.    A  creditor's  bill  which 
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seeks  to  satisfy  a  legal  demand  out  of  property  accessi- 
ble only  in  equity  cannot  be  maintained  without  a  prior 
judgment  at  law.  Miller  v.  Davidson,  3  Gilm.  518;  Bigelow 
V.  Andresfi,  31  111.  322;  Sfivfeldt  v.  BoeJim,  96  id.  560;  Mc- 
Connel  v.  Dickson^  43  id.  99;  Dormueil  v.  Ward,  108  id.  216; 
Austin  V.  Bruner,  169  id.  178. 

If  it  were  otherwise,  the  right  of  trial  by  jury  upon 
the  legal  demand  would  be  denied.  Const.  1870,  art.  2, 
sec.  5;  Gore  v.  Kramer,  117  111.  176;  Ladd  v.  Judson,  174  id. 
344;  Rolling  Mills  v.  Ledwidge,  162  id.  305;  Swan  Land  Co. 
V.  Frank,  148  U.  S.  603;  Scott  v.  Neely,  140  id.  106. 

The  only  exception  to  the  rule  is  where  the  claim  has 
in  itself  some  equitable  element  and  is  of  such  an  equi- 
table character  that  it  can  only  be  established  in  a  court 
of  equity,  which  is  determined  by  the  nature  of  the  claim 
against  the  principal  debtor,  and  not  by  the  source  out 
of  which  ultimate  satisfaction  may  have  to  be  obtained. 
Miller  v.  Davidson,  3  Gilm.  518;  Beach  v.  Bestor,  45  111.  341; 
Detvey  v.  Eckert,  62  id.  218;  Dormueil  v.  Ward,  108  id.  219; 
Rolling  Mills  v.  Ledwidge,  162  id.  309;  Ladd  v.  Judson,  174 
id.  349;  Cotes  v.  Bennett,  183  id.  87;  Wiggins  v.  Armstrong, 
2  Johns.  Ch.  144;  Scott  v.  Neely,  140  U.  S.  112. 

Nor  does  the  doctrine  that  the  assets  and  capital 
stock  of  a  corporation  are  a  trust  fund  for  the  benefit  of 
its  creditors  supply  the  "equitable  element"  or  change 
the  rule  as  stated.  Swan  Land  Co,  v.  Frank,  148  U.  S.  603; 
Hollms  V.  Tron  Co,  150  id.  371;  Gottlieb  v.  Miller,  154  111.  52. 

The  right  of  trial  by  jury  is  not  preserved,  in  chan- 
cery, by  directing  an  issue  or  issues  to  be  tried  by  a  jury, 
as  to  so  direct  is  discretionary  with  the  court,  and  when 
it  is  done  the  verdict  is  merely  advisory.  Garrett  v.  Ste- 
venson, 3  Gilm.  278;  Rev.  Stat.  chap.  22,  sec.  40;  Sibert  v. 
McAvoy,  15  111.  106;  Milk  v.  Moore,  39  id.  584;  Guild  v.  Hull, 
127  III.  523;  Keith  v.  Henkleman,  173  id.  137;  Coal  Co.  v. 
Snowden,  42  Pa.  St.  488. 

Where  stockholders  are  individually  liable  to  cred- 
itors for  the  debts  of  the  corporation,  a  creditor's  bill, 
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the  oflSce  of  which  is  to  reach  equitable  assets  of  the 
debtor,  will  not  lie,  as  there  is  an  adequate  remedy  at 
law,  {Culver  v.  Bank,  64  111.  528;  McCarthy  v.  Lavasche,  89 
id.  270;  Wincock  v.  Turpin,  96  id.  135;)  unless  the  jurisdic- 
tion of  chancery  attaches  on  the  ground  of  preventing  a 
multiplicity  of  suits  or  of  securing  a  pro  rata  distribution 
of  the  fund,  (Eames  v.  Doris,  102  111.  350;  Tunesma  v.  SchtU- 
tier,  114  id.  156;  Queenan  v.  Palmer,  117  id.  619;)  or  unless 
for  some  other  reason  (as  in  a  proceeding  to  enforce  the 
liability  of  directors  and  officers  assenting  to  indebted- 
ness in  excess  of  the  capital  stock)  a  resort  to  chancery 
has  bfeen  held  necessary.  Woolverton  v.  Taylor,  132  IlL  197; 
Loio  V.  Buchanan,  94  id.  76. 

Under  section  25  of  the  Corporation  act  the  liability 
of  stockholders  for  unpaid  stock  can  be  enforced  only  in 
case  of  the  insufficiency  of  the  assets  of  the  corporation, 
for  the  payment  of  its  debts;  and  the  collection  and  dis- 
position of  the  corporate  assets  must  necessarily  precede 
the  final  determination  of  the  liability  of  the  stockhold- 
ers. Chicago  Steel  Works  v.  Steel  Co,  153  111.  9;  VanPelt  v. 
Gardner,  75  N.  W.  Rep.  874. 

Under  section  25  the  bill  must  be  filed  on  behalf  of 
all  creditors  of  the  corporation,  and  all  solvent  stock- 
holders within  the  jurisdiction  of  the  court  must  be  made 
parties,  while  under  section  49  one  creditor  may  file  a 
bill  against  one  or  more  stockholders.  Curran  v.  Bradnerj 
27  111.  App.  582;  Singer  v.  Hutchinson,  183  111.  606;  Coleman 
V.  Ilowe,  154  id.  458. 

MusGRAVE,  Vroman  &  Lee,  for  appellee  V.  C.  Price: 
The  Statute  of  Limitations  is  one  of  repose.  Ques- 
tions affecting  its  application  should  be  considered  with 
this  main  object  in  view.  Bell  v.  Morrison^  1  Pet.  360; 
Shepard  v.  Thompson,  122  U.  S.  231;  Pritchard  v.  Howell,  1 
Wis.  131;  1  Wood  on  Limitations,  (2d  ed.)  7. 

Under  section  25  of  the  Corporation  act  the  right  of 
action  to  enforce  a  stock  liability  accrues  at  once  to 
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creditors,  without  judgment  at  law  or  the  return  of  an 
execution,  when  the  corporation  ceases  to  do  business 
leaving  debts  unpaid.  Wheeler  v.  Insurance  Co.  143  111.  197; 
Palmer  v.  Woods,  149  id.  146;  Paper  Co,  v.  Bobbins,  151  id. 
588;  Atioater  v.  Bank,  152  id.  605;  Chicago  Steel  Works  v. 
Steel  Co.  153  id.  9;  Exposition  Co.  v.  Gasch,  162  id.  402;  Siegel 
V.  Anderson,  181  id.  350;  Singer  v.  Hutchinson,  183  id.  606; 
Turner  v.  Alabama  Co.  25  111.  App.  144;  Curran  v.  Bradner, 
27  id.  582;  Woolvertonv.  Taylor,  43  id.  424;  Buda  Foundry 
Co.  V.  Celebration  Co.  55  id.  381;  Northam  v.  Atherton,  67  id. 
230;  Bank  v.  Peorfa  Watch  Co.  77  id.  663. 

This  right  of  action  against  stockholders  is  not  sec- 
ondary,— i.  e.,  after  the  corporation  assets  have  been  ex- 
hausted,— but  primary.  Hutchins  v.  Lampson,  82  Fed.  Rep. 
960;  Long  v.  Bank,  90  N.  C.  405;  Pease  v.  Underwriters,  1 
111.  App.  287;  Hospes  v.  Manufacturing  Co.  15  L.  R.  A.  470; 
Jones  V.  Edson,  62  Pac.  Rep.  249;  Brigham  v.  Nathan,  62  id. 
319;  Swearingen  v.  Dairy  Co.  198  Pa.  471;  Carroll  v.  Green, 
92  U.  S.  509;   (7o(f/rq/  v.  Terry,  97  U.  S.  171. 

Even  though,  a  decree  cannot  be  rendered  against 
stockholders  because  of  a  stqck  liability  until  after  the 
corporate  assets  have  been  exhausted,  yet  the  right  of 
action  accrues  immediately  upon  the. corporation  ceasing 
to  do  business  leaving  debts  unpaid.  Woolverton  v.  Taylor, 
132  111.  197;  Baker  v.,  Bank,  9  Mete.  182;  Commonwealth  v. 
Bank,  3  Allen,  41;  Thompson  on  Stockholders,  sees.  295, 
296;  Barrick  v.  Gifford,  47  Ohio  St.  180;  1  Wood  on  Limi- 
tations, (2d  ed.)  sec.  149;  Olsen  y.Cook,  57  Minn.  552;  Hil- 
liner  v.  Ball,  117  Fed.  Rep.  220. 

Where  the  statutes  or  the  law  of  a  State  permit  two 
different  remedies  against  stockholders  to  enforce  their 
stock  liability,  the  Statute  of  Limitations  begins  to  run 
against  both  from  the  time  the  cause  of  action  first  avail- 
able accrues.  Conklin  v.  Ftirman,  8  Abb.  Pr.  (N.  S.)  16; 
48  N.  Y.  527;  Cottell  v.  Manlove,  49  Pac.  Rep.  519. 

A  judgment  being  unnecessary  for  the  purpose  of  en- 
forcing a  stock  liability,  the  fact  that  this  action  is  based 
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upon  a  judgement  and  the  return  of  an  execution  did 
not  prolong"  the  time  within  which  the  action  mifi^ht  be 
brought.  Stiphen  v.  Ware,  45  Cal.  110;  Bassett  v.  Hotel  Go. 
47  Vt.  312;  Lo7ig  v.  Bank,  90  N.  C.  405;  1  Cook  on  Corp. 
sec.  225/;  2  Thompson  on  Corp.  sec.  2012,  et  seq. 

The  Statute  of  Limitations  beg'ins  to  run  against  the 
liability  of  a  stockholder  to  creditors  of  a  corporation  on 
his  unpaid  stock  subscription  from  the  time  the  corpora- 
tion becomes  insolvent  and  a  receiver  takes  possession  of 
all  its  property.  Swearingen  v.  Dairy  Co,  198  Pa.  68;  Bar- 
rick  V.  Gffford,  47  Ohio  St.  180;  Bronson  v.  Schneider,  49  id. 
438;  McDaniell  v.  Insurance  Co,  85  Ala.  401;  Hollingshead  v. 
Woodward,  107  N.  Y.  96;  Clark  on  Priv.  Corp.  2631,  2633. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

This  is  an  ordinary  creditor's  bill,  brought  under  sec- 
tion 49  of  the  Chancery  act,  by  which  it  is  sought  to 
enforce  the  liability  of  Vincent  C.  Price  and  Henry  P. 
Vehmeyer  for  unpaid  subscriptions  to  stock  in  the  Interior 
Building  Company,  a  corporation,  which  is  the  principal 
defendant  and  against  whom  appellants  had  obtained 
judgments. 

Section  25  of  chapter  32  of  Hurd's  Revised  Statutes 
of  1901  provides:  **If  any  corporatipn  or  its  authorized 
agents  shall  do,  or  refrain  from  doing  any  act  which  shall 
subject  it  to  a  forfeiture  of  its  charter  or  corporate  pow- 
ers, or  shall  allow  any  execution  or  decree  of  any  court 
of  record,  for  a  payment  of  mone}^  after  demand  made 
by  the  officer,  to  be  returned  *no  property  found,'  or  to 
remain  unsatisfied  for  not  less  than  ten  days  after  such 
demand,  or  shall  dissolve  or  cease  doing  business,  leav- 
ing debts  unpaid,  suits  in  equity  may  be  broug'ht  against 
all  persons  who  were  stockholders  at  the  time,  or  liable 
in  any  way,  for  the  debts  of  the  corporation,  by  joining 
the  corporation  in  such  suit;  and  each  stockholder  may 
be  required  to  pay  his  pi'o  rata  share  of  such  debts  or  lia- 
bilities to  the  extent  of  the  unpaid  portion  of  his  stock, 
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after  exhausting  the  assets  of  such  corporation.  And 
if  any  stockholder  shall  not  have  property  enough  to 
satisfy  his  portion  of  such  debts  or  liabilities,  then  the 
amount  shall  be  divided  equally  among  all  the  remain- 
ing solvent  stockholders.  And  courts  of  equity  shall  have 
full  power,  on  good  cause  shown,  to  dissolve  or  close  up 
the  business  of  any  corporation,  to  appoint  a  receiver 
therefor  who  shall  have  authority,  by  the  name  of  the 
receiver  of  such  corporation  (giving  the  name),  to  sue  in 
all  courts  and  do  all  things  necessary  to  closing  up  its 
affairs,  as  commanded  by  the  decree  of  such  court.  Said 
receiver  shall  be,  in  all  cases,  a  resident  of  the  State  of 
Illinois,  and  shall  be  required  to  enter  into  bonds,  pay- 
able to  the  People  of  the  State  of  Illinois,  for  the  use 
of  the  parties  interested,  in  such  penalty  and  with  such 
securities  as  the  court  may,  in  the  decree  or  order,  ap- 
pointing the  same,  require.  In  all  cases  of  suits  for  or 
against  such  receiver,  or  the  corporation  of  which  he  may 
be  receiver,  writs  may  issue  in  favor  of  such  receiver  or 
corporation,  or  against  him  or  it,  from  the  county  where 
the  cause  of  action  accrued  to  the  sheriff  of  any  county 
in  this  State  for  service." 

The  Interior  Building  Company,  on  May  20,  1895,  be- 
ing then  insolvent,  passed  into  the  hands  of  a  receiver, 
who  then  took  possession  of  all  its  property  and  effects 
and  afterwards  administered  them  in  the  interests  of  its 
creditors.  It  never  resumed  business.  The  bill  herein  was 
filed  May  25, 1901.  We  think  its  averments  show  that  the 
corporation  ceased  doing  business,  leaving  debts  unpaid, 
more  than  five  years  prior  to  the  time  of  the  filing  of  this 
bill.  At  that  time  it  was  indebted  to  all  of  the  appel- 
lants, and  their  debts  were  due  and  payable.  After  that, 
and  within  five  years  prior  to  the  filing  of  this  bill,  the 
appellants  recovered  judgments  at  law  against  the  cor- 
poration. Executions  were  issued  thereon  and  returned 
"no  property  found,"  except  in  the  case  of  one  of  the  ap- 
pellants, whose  judgment  was  recovered  more  than  five 
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years  prior  to  the  filing  of  the  bill  herein.  The  execu- 
tion on  that  judgment,  however,  "was  issued  and  returned 
after  the  filing  of  this  bill,  and  that  appellant  thereafter 
became  a  party  complainant  upon  petition  for  that  pur- 
pose, not  having  been  a  party  to  the  bill  as  originally 
filed.  The  demurrer  was  sustained  in  the  superior  court, 
and  the  decree  of  that  court  was  affirmed  in  the  Appel- 
late Court  on  the  theory  that  the  stockholder  is  entitled 
to  the  benefit  of  the  five  year  Statute  of  Limitations; 
that  a  suit  by  a  creditor  to  enforce  the  liability  of  a 
stockholder,  under  section  25,  for  an  unpaid  stock  sub- 
scription must  be  brought  within  five  years  after  the 
corporation  shall  "cease  doing  business,  leaving  debts 
unpaid,"  in  the  language  of  that  section,  and  that  im- 
mediately upon  the  corporation  ceasing  to  do  business, 

• 

leaving  debts  unpaid,  any  creditor  of  the  corporation 
whose  debt  is  due  has  a  right  of  action  which  then  ac- 
crues against  the  stockholder,  and  can  immediately  begin 
a  suit  in  equity  to  enforce  payment  of  his  debt,  joining 
the  corporation  and  the  stockholders,  under  the  provi- 
sions of  that  section,  without  first  reducing  the  claim  to 
a  judgment  at  law  against  the  corporation.  Appellants 
argue  that  simple  contract  creditors  cannot  file  a  bill 
under  section  25,  supra,  and  that  a  right  of  action  would 
not  accrue  to  the  creditor  against  the  stockholder  until 
a  judgment  had  been  obtained  against  the  corporation 
and  an  execution  returned  nulla  bona. 

It  appears  from  the  bill  that  the  stock  of  appellees 
was  paid  for  partly  in  cash  and  partly  in  property,  and 
that  this  property  was  fraudulently  overvalued  to  such 
an  extent  that,  in  fact,  only  forty  per  cent  of  the  subscrip- 
tion was  paid.  While  this  transaction  was  voidable  as 
to  creditors  or  other  stockholders  prejudiced  thereby, 
it  was  binding  upon  the  corporation.  Bouton  v.  Dement, 
123  111.  142. 

Section  8  of  chapter  32  of  Hurd's  Revised  Statutes  of 
1901  provides:    "Every  assignment  or  transfer  of  stocks, 
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on  which  there  remains  any  portion  unpaid,  shall  be  re- 
corded in  the  office  of  the  recorder  of  deeds  of  the  county 
within  which  the  principal  office  is  located,  and  each 
stockholder  shall  be  liable  for  the  debts  of  the  corpo- 
ration to  the  extent  of  the  amount  that  may  be  unpaid 
upon  the  stock  held  by  him,  to  be  collected  in  the  manner 
herein  provided.  No  assignor  of  stock  shall  be  released 
from  any  such  indebtedness  by  reason  of  any  assignment 
of  his  stock,  but  shall  remain  liable  therefor  jointly  with 
the  assignee  until  the  said  stock  be  fully  paid.  When- 
ever any  action  is  brought  to  recover  any  indebtedness 
against  the  corporation,  it  shall  be  competent  to  proceed 
against  any  one  or  more  stockholders  at  the  same  time 
to  the  extent  of  the  balance  unpaid  by  such  stockholders 
upon  the  stock  owned  by  them,  respectively,  whether 
called  in  or  not,  as  in  cases  of  garnishment.  Every  as- 
signee or  transferee  of  stock  shall  be  liable  to  the  com- 
pany for  the  amount  unpaid  thereon,  to  the  extent  and 
in  the  same  manner  as  if  he  had  been  the  original  sub- 
scriber." 

Under  this  section  of  the  statute  it  will  be  observed 
that  the  liability  of  the  stockholder  is  primary,  and  not 
collateral  or  secondary.  He  is  directly  liable  to  the  cred- 
itor whether  the  assets  of  the  corporation  are  sufficient 
to  pay  its  debts  or  not.  The  creditor  can  collect  either 
from  the  corporation  or  from  the  stockholder,  as  he  sees 
fit,  as  we  have  held  that  the  creditor  may  sue  the  cor- 
poration and  garnish  the  stockholder  at  the  same  time; 
that  it  is  not  necessary  to  obtain  a  judgment  and  have 
an  execution  returned  "no  property  found"  before  insti- 
tuting the  garnishment  proceeding,  but  that  both  may 
be  set  on  foot  at  the  same  time.  ( WorlrTs  Fair  Excursion 
Go.  V.  Oasch,  162  111.  402.)  This,  however,  is  where  the 
stockholder  is  still  liable  to  the  corporation.  It  is  for 
the  unpaid  portion  of  his  subscription.  In  such  case 
an  action  accrues  to  the  creditor  and  against  the  stock- 
holder as  soon  as  the  debt  against  the  corporation  falls 
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due,  and  the  Statute  of  Limitations  runs  in  favor  of  the 
stockholder  from  that  time.  In  the  case  at  bar,  however, 
no  rigfht  of  action  accrued  to  the  creditor  under  section  8, 
supra,  for  the  reason  that,  as  between  the  corporation 
and  the  stockholder,  the  stock  subscription  was  fully 
paid.  A  garnishing:  creditor  in  a  proceeding  by  garnish- 
ment can  assert  no  greater  rights  against  the  garnishee 
than  could  his  debtor.  (Webster  v.  Steele,  75  111.  544;  Rich- 
ardson  v.  Lester,  83  id.  55.)  Consequently  appellants'  right 
of  action  against  the  stockholders  in  the  case  at  bar  did 
not  accrue  until  they  had  a  right  to  proceed,  in  equity,  to 
set  aside  the  fraudulent  arrangement  by  which  the  stock 
had  been  issued  in  exchange  for  property  received  by 
the  corporation  at  a  fraudulent  over-valuation.  In  that 
respect  this  case  differs  from  one  where,  as  in  World's 
Fair  Excursion  Co,  v.  Oasch,  supra,  the  corporation  has  ac- 
cepted from  the  subscriber,  in  full  payment  of  the  sub- 
scription, a  sum  of  money  less  than  the  amount  of  the 
subscription.  In  such  case  there  is  no  consideration  for 
the  satisfaction  of  the  unpaid  portion  of  the  subscription, 
and  the  corporation  can  maintain  a  suit  therefor. 

The  question  whether  a  simple  contract  creditor  can 
maintain  an  action  under  section  25,  supra,  was  consid- 
ered by  this  court  in  Butler  Paper  Co,  v.  Bobbins,  151  111. 
588.  It  was  there  objected,  as  here,  that  the  complain- 
ant "had  no  standing  in  a  court  of  equity  to  maintain  a 
bill  to  wind  up  the  corporation, — such  a  suit  can  only  be 
brought  after  the  recovery  of  judgment  and  the  return 
of  execution  unsatisfied,"  and  this  court,  although  hold- 
ing that  in  that  case  any  objection  to  the  jurisdiction  of 
the  court  had  been  waived,  still  said  in  reference  to  this 
point  (p.  620):  "We  think  this  objection  is  not  well  taken. 
The  printing  company  was  incorporated  under  the  gen- 
eral act  of  April  18, 1872,  and  had  ceased  doing  business, 
leaving  debts  unpaid,  and  the  complainant  was  one  of  its 
creditors  and  stockholders,  and,  under  section  25  of  said 
act,  had  the  right,  we  think,  to  file  this  bill.    In  Eunt  v. 
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LeGrand  Boiler  Skating  Rink  Go,  143  111.  118,  this  court  said: 
*It  is  provided  in  said  section  that  suits  in  equity  may 
be  brought  against  a  corporation  and  its  stockholders 
and  all  persons  liable  in  any  way  for  the  debts  of  said 
corporation,  but  it  is  not  stated  in  express  terms  by  whom 
such  suits  in  equity  may  be  prosecuted.  It  is  manifest, 
however,  that  the  statute  provides  a  remedy  in  the  na- 
ture of  a  creditor's  bill,  and  is  designed  to  aid  creditors 
in  the  collection  6f  their  debts.'" 

If  the  construction  which  appellants  place  on  sec- 
tion 25,  supra^  which  was  first  enacted  in  1872,  is  correct, 
then  the  creditor  has  no  greater  right  under  that  section 
than  he  has  under  section  49,  supra,  which  was  enacted  in 
1845,  and  its  enactment,  so  far  as  it  confers  rights  upon 
creditors,  was  useless. 

It  will  be  observed  that  by  one  clause  of  that  section 
the  right  to  maintain  a  suit  in  equity  is  conferred  if  the 
corporation  shall  permit  an  execution,  issuing  from  a 
court  of  record,  to  be  returned  "no  property  found  or  to 
remain  unsatisfied  for  not  less  than  ten  days"  after  de- 
mand. Til  is  is  said  b}'^  appellants  to  be  necessary  before 
any  suit  can  be  maintained  by  any  creditor  under  that 
section  at  all.  If  so,  what,  then,  is  the  meaning  of  the 
words  following  almost  immediately  in  the  section,  "or 
shall  dissolve  or  cease  doing  business,  leaving  debts  un- 
paid?" It  seems  apparent  that  the  right  to  maintain  a 
suit  was  thereby  conferred  upon  a  creditor  without  any 
reference  to  whether  an  execution  had  issued  for  the 
collection  of  his  debt.  By  section  8,  obtaining  a  judg- 
ment and  the  issuance  and  return  of  an  execution  nulla 
bona  as  a  condition  precedent  to  garnishing  the  stock- 
holder was  dispensed  with.  The  purpose  of  the  legisla- 
ture in  enacting  that  section  was  to  facilitate  a  recourse 
to  the  unpaid  subscription,  and  it  seems  reasonable  to 
conclude  that  the  same  purpose  was  in  view  in  enacting 
section  25,  and  that  the  latter  section  was  intended  to  ac-' 
compli§b  in  suits  in  equity  what  section  8  accomplished 
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at  law,  namely,  to  enable  the  creditor  to  proceed  against 
the  stockholder  without  the  delay  incident  to  the  re- 
covery of  a  judgment  and  the  issuance  of  an  execution 
against  the  corporation. 

It  is  urged,  however,  that  if  section  25  be  construed 
as  permitting  the  creditor  to  proceed  thereunder  before 
reducing  his  chose  in  action  to  judgment,  a  construction 
will  be  placed  upon  that  section  which  will  render  it 
unconstitutional,  for  the  reason  that  the  parties  would 
thereby  be  dejirived  of  the  right  to  a  trial  by  jury.  The 
constitution  of  1870  guarantees  the  right  to  a  trial  by 
jury  practically  as  that  right  existed  at  the  common 
law.  It  does  not  give  the  right  to  a  jury  trial  in  any 
class  of  cases  in  which  that  right  did  not  exist  at  com- 
mon law. 

Where  a  new  class  of  cases  is  directed  by  the  legisla- 
ture to  be  tried  in  chancery,  and  it  appears,  when  tested 
by  the  general  principles  of  equity,  that  they  are  of  an 
equitable  nature  and  can  be  more  appropriately  tried  in 
a  court  of  equity  than  a  court  of  law,  the  chancellor  will 
have  the  right,  as  in  other  cases  in  chancery,  to  deter- 
mine-all questions  of  fact  without  submitting  them  to  a 
jury.  {Ward  v.  Farwell,  97  111.  593;  Chicago  Mutual  Life 
Indemnity  Ass,  v.  Hunt,  127  id.  257.)  The  constitutional 
provision  in  question  "introduced  no  new  rule  of  law,  but 
merely  preserved  the  right  already  existing.  It  does  not 
apply  to  suits  in  equity,  or  to  any  statutory  proceed- 
ing to  be  had  in  courts  of  equity."  Keith  v.  Henkleman^ 
173  111.  137. 

The  remedy  given  by  this  section  is  one  which  did 
not  exist  at  common  law.  The  relief  sought  may  involve 
the  taking  of  an  account  between  the  corporation  and 
the  stockholder  and  between  the  various  stockholders, 
the  appointment  of  a  receiver  and  /a  marshaling  of  the 
assets  of  the  corporation.  It  is  apparent  that  the  ma- 
chinery of  the  common  law  is  inadequate  for  these  pur- 
poses and  that  the  right  of  a  trial  by  jury  dQ^S  not  exist. 
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In  this  case  we  have  been  supplied  with  exhaustive 
briefs.  The  examination  of  the  cases  to  which  we  have 
been  referred  from  jurisdictions  other  than  our  own  has 
been  of  little  assistance,  for  the  reason  that  the  laws 
fixing"  the  liability  of  stockholders  and  regulating  the 
procedure  to  enforce  that  liability  vary  so  radically  in 
the  different  States,  that  decisions  announced  outside 
our  own  commonwealth  afford  no  guide  in  placing  a  con- 
struction upon  section  25  of  our  act  on  corporations. 

We  hold  that  a  right  of  action  accrues  to  a  creditor 
against  a  stockholder  whose  stock,  as  between  thd'  share- 
holder and  the  corporation,  has  been  paid  for  by  prop- 
erty taken  at  a  fraudulent  over- valuation,  whenever  the 
corporation  ceases  doing  business,  leaving  debts  unpaid, 
and  that  the  creditor  may  proceed  immediately  to  en- 
force this  right  of  action  in  equity,  under  section  25, 
supra,  without  first  reducing  his  claim  against  the  cor- 
poration to  judgment  at  law. 

The  liability  of  the  stockholder  resides  in  the  fact 
that  he  has  subscribed  for  and  taken  stock,  for  which 
the  law  requires  he  should  pay,  in  money  or  property, 
the  full  amount  of  his  subscription.  His  liability  to  the 
creditor  is  not  a  liability  upon  his  contract  of  subscrip- 
tion and  is  not  dependent  upon  any  call  being  made  upon 
him  by  the  corporation,  as  in  case  where  the  corpora- 
tion seeks  to  collect  the  same,  but  is  a  liability  resulting 
from  the  statute,  consequent  upon  t!ie  fact  that  he  is  a 
shareholder,  and  the  aqtion  of  the  creditor  against  him 
is  a  "civil  action  not  otherwise  provided  for,"  within  the 
meaning  of  section  15  of  chapter  83  of  Kurd's  Revised 
Statutes  of  1901,  and  is  therefore  governed  by  the  five 
year  Statute  of  Limitations. 

It  is  suggested,  however,  that  the  creditor  has  the 
right  to  elect  whether  he  will  proceed  under  section  25, 
supra,  or  section  49,  supra;  that  if  he  proceeds  under  the 
latter  he  cannot  bring  a  suit  against  the  stockholder  un- 
til he  has  had  an  execution  returned  "no  property  found," 
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and  that  the  statute  therefore  would  not  beg'in  to  run 
ag'ainst  him  until  the  execution  was  so  returned,  so  far 
as  his  remedy  under  the  latter  section  is  concerned.  This 
would  place  the  power  in  the  hands  of  the  creditor  to 
extend  the  Statute  of  Limitations  far  beyond  any  period 
of  time  contemplated  by  the  legislature.  If  his  debt 
against  the  corporation  was  evidenced  by  writing,  he 
has  ten  years  in  which  to  bring  his  suit  at  law  against 
the  debtor,  and  after  the  recovery  of  a  judgment  he  may 
take  out  an  execution  at  any  time  within  seven  years, 
and  if  he  may  institute  a  proceeding  against  the  stock- 
holder at  any  time  within  five  years  thereafter,  it  makes 
a  period  of  twenty -two  years  after  the  maturity  of  the 
debt  against  the  corporation  within  which  the  creditor 
may  proceed  against  the  stockholder.  It  is  manifest  that 
such  a  holding  would  be  against  that  public  policy  which 
has  led  to  the  enactment  of  statutes  of  limitation.  That 
act  '*was  intended  as  a  statute  of  repose,  to  prevent  fraud 
and  to  afford  security  against  stale  demands  which  might 
be  made  after  the  true  state  of  the  transaction  may  have 
been  forgotten  or  be  incapable  of  explanation  by  reason 
of  the  death  or  removal  of  witnesses,"  and  this  purpose 
should  be  kept  in  view  in  construing  that  statute. 

Where  two  methods  are  provided  by  statute  by  which 
a  creditor  of  a  corporation  may  enforce  the  liability  of  a 
stockholder  for  his  unpaid  stock  subscription,  the  Stat- 
ute of  Limitations  begins  to  run  whenever  a  right  accrues 
to  the  creditor  to  proceed  directly  against  the  stock- 
holder by  either  method,  and  when  the  statutory  period, 
counting  from  that  time,  has  elapsed,  the  right  to  pro- 
ceed by  either  method  is  barred.  Conklin  v.  Furman^  48 
N.  Y.  527;  Cottell  v.  Manlove,  (Kan.)  49  Pac.  Rep.  519;  First 
Nat  Bank  v.  Greene,  64  Iowa,  445. 

There  is  nothing  whatever  in  the  relation  of  a  stock- 
holder to  the  corporation  or  to  a  creditor  on  which  to 
base  the  argument  of  counsel  for  appellants  that  the  un- 
paid subscription  is,  in  the  subscriber's  hands,  a  trust 
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fund  for  the  benefit  of  the  creditors  of  the  corporation, 
and  that,  consequently,  the  Statute  of  Limitations  does 
not  apply.  The  relation  of  the  stockholder  who  has  not 
paid  for  his  stock,  to  the  corporation  or  the  creditor,  is 
the  ordinary  one  of  debtor. 

The  Martin-Barriss  Company  is  the  complainant  that 
was  made  a  party,  upon  petition,  after  the  filing  of  the 
original  bill,  in  the  manner  herein  above  mentioned,  and 
it  is  averred,  as  to  that  company,  that  it  had  no  knowl- 
edge of  the  fraud,  by  which  it  was  wrongfully  made  to 
appear  that  appellees  had  fully  paid  for  their  stock,  un- 
til the  month  of  May,  1901,  and  it  is  therefore  said  that 
as  to  that  company  the  Statute  of  Limitations  did  not 
begin  to  run  until  that  time. 

Section  22  of  chapter  83  of  Hurd's  Revised  Statutes 
of  1901  provides:  "If  a  person  liable  to  an  action  fraudu- 
lently conceals  the  cause  of  such  action  from  the  knowl- 
edge of  the  person  entitled  thereto,  the  action  may  be 
commenced  at  any  time  within  five  years  after  the  per- 
son entitled  to  bring  the  same  discovers  that  he  has  such 
cause  of  action,  and  not  afterwards." 

It  will  be  observed  that-to  prevent  the  running  of  the 
statute  it  must  be  shown  that  the  person  liable  to  the 
action  "fraudulently  conceals  the  cause  of  such  action." 
No  such  fraudulent  concealment  is  averred.  The  mere 
statement  that  the  creditor  had  no  knowledge  of  the  ex- 
istence of  the  cause  of  action  does  not  amount  to  a  state- 
ment that  the  person  liable  has  fraudulently  concealed 
the  cause  of  action,  and  is  not  suflftcient  to  prevent  the 
application  of  the  Statute  of  Limitations.  Conner  v.  Good- 
man,  104  111.  365. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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V. 

The  Fidelity  and  Casualty  Company  of  New  York. 

opinion  filed  April  £0, 1904, 

1.  Estoppel — when  party  is  estopped  to  rawe  consHtutioncU  qiLestion. 
A  corporation  which  contracts  with  a  casualty  company  to  permit 
the  latter  to  inspect  the  corporation's  books  in  so  far  as  they  per- 
tain to  compensation  paid  to  its  employees,  is  estopped  to  com- 
plain that  an  order  of  court  enforcing*  such  contract  is  in  violation 
of  the  constitutional  guaranty  against  searches  and  seizures. 

2.  Constitutional  law — when  an  order  to  produce  books  is  not  in 
violation  of  constitution.  An  order  of  court  to  produce  books,  which 
limits  the  examination  to  such  matters  as  are  pertinent  to  the 
issue,  does  not  infringe  the  constitutional  guaranty  against  unrea- 
sonable searches  and  seizures. 

3.  Contempt— pa Wy  may  be  punished  for  contempt  though  order  is 
erroneous.  '  A  party  may  be  punished  for  contempt  for  refusing  to 
obey  an  order  of  a  circuit  court,  however  im providently  or  erro- 
neously made,  if  the  court  had  jurisdiction  of  the  parties  and  the 
subject  matter  and  had  power  to  make  the  order. 

4.  Evidence — right  to  order  pi-oduction  of  books  not  Umited  to  time  of 
trial  Under  section  9  of  the  Evidence  act  the  power  of  the  court 
to  order  the  production  of  books  and  writings  "upon  motion  and 
good  and  sufficient  cause  shown"  is  not  limited  to  the  time  of  trial. 

5.  Same — whsn  order  to  produce  books  is  proper.  Where  the  con- 
tract between  plaintiff  and  defendant  authorizes  the  plaintilT  to 
inspect  certain  books  of  the  defendant  at  all  reasonable  times,  the 
court  has  power,  in  case  of  defendant's  refusal,  to  order  the  pro- 
duction of  such  books  before  the  trial,  if  needed  to  enable  the 
plaintiff  to  prepare  his  case. 

6.  Same — lolien  bill  of  discovery  or  subpoena  duces  tecum  is  unnecessary. 
Under  section  9  of  the  Evidence  act,  if  the  affidavits  in  support  of 
a  motion  to  produce  books  show  good  cause*  the  court  may  order 
the  production  of  such  books  without  requiring  a  bill  of  discovery 
or  issuing  a  sultpoena  dvxxs  tecum. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  E.  F,  Dunne,  Judge,  presiding. 

This  is  an  appeal  from  an  order,  entered  by  the  cir- 
cuit court  of  Cook  county  on  January  9,  1904,  in  a  cer- 
tain suit  in  assumpsit,  brought  by  the  appellee  against 
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the  appellant,  the  Swedish-American  Telephone  Com- 
pany, imposing"  a  fine  upon  said  telephone  company  of 
$25.00,  and  imposing  a  fine  upon  the  appellant,  Fayette 
S.  Munro,  of  $1050.00  for  contempt  of  court  in  refusing 
to  comply  with  an  order  for  the  production  of  the  ledger 
and  journal  of  the  telephone  company,  and  all  sheets 
and  memoranda,  which  were  a  part  thereof,  showing  the 
entries  or  memoranda  contained  therein,  "which  pertain 
to  money  expended  as  compensation  to  employes  of  the 
said  defendant  for  services  rendered  during  the  time 
covered  by^  the  policy  of  insurance,  issued  by  the  plain- 
tiff to  said  defendant,  to-wit,  from  the  7th  day  of  June, 
A.  D.  1901,  to  the  7th  day  of  June,  A.  D.  1902,  inclusive, 
within  ten  days  from  this  date  Upon  plaintiff  giving  to 
the  defendant  twenty-four  hours'  notice.  Said  examina- 
tion to  take  place  at  the  office  of  defendant's  attorney, 
room  734, 159  LaSalle  street,  Chicago,  Illinois,"  which  said 
order  was  entered  on  the  27th  day  of  November,  1903. 

The  suit  in  assumpsit  was  begun  on  January  6,  1903, 
by  the  appellee,  the  Fidelity  and  Casualty  Company  of 
New  York,  against  the  said  telephone  company,  ahd  the 
declaration,  as  originally  filed  therein,  consisted  of  the 
common  counts,  to  which  a  plea  of  the  general  issue 
was  filed.  Subsequently,  an  additional  count  was  filed, 
setting  forth  a  certain  contract  between  said  telephone 
company  and  said  casualty  company,  which  was  in  the 
nature  of  an  indemnity,  by  which  the  casualty  company 
agreed  to  indemnify  the  telephone  company  against  all 
loss,  which  might  be  suffered  by  the  latter  company  by 
reason  of  personal  injury  suits,  or  claims,  arising  out  of 
accidents  to  the  employes  of  the  telephone  company. 
The  consideration,  stated  in  the  contract  of  insurance 
or  indemnity,  was  two-fold:  First,  the  sum  of  $84.00 
as  a  premium;  and  second,  a  promise  by  the  telephone 
company  to  pay  an  additional  i)remium  to  be  computed 
upon  a  percentage  of  its  pay-roll,  to-wit,  a  sum  of  money 
equal  to  42/100  of  one  per  cent  of  the  total  amount,  that 
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the  telephone  company  should  expend  during  the  period, 
covered  by  the  insurance  contract,  for  labor  and  services 
of  its  employes  employed  on  its  premises  in  Chicago. 
The  amended  or  additional  count  averred  that  the  pay- 
roll at  the  end  of  the  year  June  7, 1902,  exceeded  the  sum 
of  $20,000.00,  etc. 

A  copy  of  the  original  contract,  called  a  "liability 
policy,"  is  set  out  in  the  additional  count,  and  the  clause, 
upon  which  the  additional  premium  is  based,  is  as  fol- 
lows: "The  premium  is  based  on  the  compensation  to 
employes  to  be  expended  by  the  assured  during  the  pe- 
riod of  this  policy.  If  the  compensation  actually  paid 
exceeds  the  sum,  stated  in  the  schedule  hereinafter 
given,  the  assured  shall  pay  the  additional  premium 
earned;  if  less  than  the  sum  stated,  the  company  will 
return  to  the  assured  the  unearned  premium  pro  rata; 
but  the  company  shall  first  retain  not  less  than  $25.00, 
it  being  understood  and  agreed  that  this  sum  shall  be 
the  minimum  earned  premium  under  this  policy."  The 
policy  contained  a  further  clause,  the  first  sentence  of 
which  is  as  follows:  "The  company  shall  have  the  right 
and  opportunity  at  all  reasonable  times  to  examine  the 
books  of  the  assured,  so  far  as  they  relate  to  the  com- 
pensation paid  to  his  (its)  employes,  and  the  assured 
shall,  whenever  requested,  furnish  the  company  with  a 
written  statement  of  the  amount  of  such  compensation 
during  any  part  of  the  policy  period,  under  oath  if  re- 
quired." 

On  December  16,  1903,  after  it  was  made  to  appear  to 
the  court  that  all  parties  and  persons  had  been  duly  noti- 
fied, that  a  rule  would  be  asked  for  upon  the  telephone 
company,  and  upon  its  president,  and  secretary,  and  at- 
torney, to  appear  before  the  court,  and  show  cause  why 
they  and  each  of  them  should  not  be  attached  and  pun- 
ished for  contempt  in  refusing  and  neglecting  to  obey 
the  order,  entered  on  November  27, 1903,  and  after  it  had 
been  made  to  appear  to  the  court  by  affidavits,  heard 
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and  filed,  thit  the  telephone  company,  its  president,  sec- 
retary and  attorney,  had  each  refused  and  neglected  to 
obey  said  order  of  November  27,  1903,  it  was  thereupon 
on  December  16,  1903,  ordered  by  the  court  that  the  tele- 
phone company,  its  president,  secretary  and  attorney, 
should  each  appear  before  the  court,  within  three  days 
from  that  date,  to  show  cause  why  they  and  each  of  them 
should  not  be  attached,  and  be  punished  for  contempt. 
In  the  order,  entered  on  January  9,  1904,  imposing  the 
fines  as  above  stated,  it  was  recited  that  the  telephone 
company,  and  Fayette  S.  Munro,  its  attorney,  were  guilty 
of  contempt  in  that  each  of  them  willfully  refused  and 
neglected  to  comply  with  the  order  of  the  court,  entered 
on  November  27, 1903,  and  failed  to  show  cause  why  they 
should  not  be  attached  and  punished  for  contempt  of 
court,  as  ordered  by  the  court  to  do,  and  which  order 
they  and  each  of  them  were  duly  notified  of,  and  which 
order  they  and  each  of  them  had  ample  opportunity  to 
comply  with. 

The  telephone  coihpany  filed  no  affidavits,  denying 
the  allegations  contained  in  the  affidavits,  filed  by  the 
casualty  company.  But  the  counsel  of  the  telephone 
company  objected  to  the  entry  of  the  order  on  Novem- 
ber 27,  1903,  for  the  alleged  reasons,  that  said  order  was 
not  authorized  by  any  statute  of  Illinois  nor  by  the  com- 
mon law,  but  was  contrary  to  the  common  law  and  the 
statutes,  and  to  public  policy,  and  to  the  constitutions 
of  the  United  States  and  of  the  State  of  Illinois.  These 
objections  were  overruled  by  the  court,  to  which  action 
of  the  court  the  telephone  company  took  exception.  It 
was  agreed  that  the  objections  to  the  order,  together 
with  the  ruling  thereon  and  exceptions,  should  be  con- 
sidered as  having  the  same  effect  as  if  filed,  made  and 
taken  in  writing  in  the  form  of  a  motion  to  vacate  the 
order. 

The  affidavits,  filed  by  the  appellee,  after  stating  the 
terms  and  conditions  of  the  policy,  as  above  set  forth, 
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stated  that  the  telephone  company  had  not  fully  paid  to 
the  casualty  company  the  premium  agreed  to  be  paid,  as 
consideration  for  said  insurance,  and  had  not  allowed 
the  casualty  company,  its  agents,  or  representatives,  or 
any  of  them,  to  examine  its  books  of  account,  in  so  far 
as  they  related  to  compensation,  paid  to  the  telephone 
company's  employes  during  the  period  of  the  insurance 
contract,  but,  on  the  contrary,  had  denied  the  casualty 
company  the  right  to  make  such  examination,  and  re- 
fused to  permit  it,  or  its  agents,  or  any  of  them,  to  make 
such  examination  although  repeatedly  requested  to  do 
so;  that  at  reasonable  times  the  agent  and  auditor  of  the 
casualty  company  presented  himself  at  the  regular  place 
of  business  of  the  telephone  company,  where  its  books 
of  account  were  kept,  and  requested  to  be  permitted  to 
make  an  inspection  of  said  books,  in  so  far  as  the  same 
related  to  compensation  paid  to  its  employes  during  the 
period  covered  by  the  insurance  contract^  and  such  re- 
quests were  refused  and  denied;  that,  upon  request,  such 
agent  had  examined  a  portion  of  the  books  of  the  tele- 
phone company,  but  had  been  refused  permission  to  ex- 
amine  the  ledger,  journal  or  cash  book,  and  that  he  had 
reason  to  believe  that  said  books  would  show  a  larger 
pay-roll  than  the  pay-roll  presented  to  him  by  the  books, 
which  he  had  examined;  that  from  his  examination  there 
was  due  on  the  policy  the  sum  of  $54.72,  and  he  had  no 
other  methods  of  obtaining  the  information  concerning 
the  books  of  the  telephone  company.  The  affidavit  of 
the  attorney  for  the  casualty  company  stated,  in  addi- 
tion to  the  above  allegations,  that,  unless  permission  was 
granted  to  see  the  books,  the  casualty  company  would 
be  unable  to  properly  prepare  its  case  for  hearing,  and 
that  the  evidence,  contained  in  said  books,  was  pertinent 
to  the  issue,  and  necessary  to  the  proof  of  the  plaintiff's 
case;  that  said  books  and  memoranda  of  accounts  were 
wholly  in  the  custody  and  control  of  the  telephone  com- 
pany, and  liable  to  be  lost  and  destroyed;  and  that  affi- 
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ant  knew  of  no  other  source,  from  which  the  evidence, 
contained  in  the  books  and  memoranda  aforesaid,  could 
be  obtained. 

Payette  S.  Munro,  for  appellants. 

O.  W.  Dynes,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court : 

• 

The  order,  punishing  the  appellants  herein  for  con- 
tempt of  court,  was  made  under  and  in  pursuance  of  sec- 
tion 9  of  chapter  51  of  the  Revised  Statutes  in  regard 
to  evidence,  etc.  Section  9  is  as  follows:  "The  several 
courts  shall  have  power  in  any  action  pending  before 
them  upon  motion,  and  good  and  sufficient  cause  shown, 
and  reasonable  notice  thereof  given,  to  require  the  par- 
ties, or  either  of  them,  to  produce  books  or  writings  in 
their  possession  or  power,  which  contain  evidence  perti- 
nent to  the  issue."    (2  Starr  &  Curt.  Stat.  -2d  ed.— 1842). 

First — The  first  contention,  made  by  the  appellants, 
is  that  section  9  above  quoted  is  unconstitutional,  as  be- 
ing in  contravention  of  the  constitutions  of  the  United 
States  and  of  the  State  of  Illinois.  The  constitutional 
provisions,  which  are  claimed  to  be  violated,  are  those, 
which  protect  "the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects  against  unrea- 
sonable searches  and  seizures."  (Fed.  Const,  amendment 
4;  111.  Const,  sec.  6,  art.  2;  1  Starr  &  Curt.  Ann.  Stat. — 
2d  ed. — pp.  36,  108).  It  is  also  claimed  that  section  2  of 
article  2  of  the  Illinois  constitution,  which  provides  that 
"no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,"  is  violated;  (1  Starr  &  Curt. 
Ann.  Stat. — 2d  ed. — p.  100);  and  that  there  is  also  a  vio- 
lation of  the  similar  provision,  contained  in  section  1  of 
article  14  of  the  amendments  to  the  Federal  constitution. 
(1  Starr  &  Curt.  Ann.  Stat. — 2d  ed. — p.  38).  It  cannot  be 
said  that  the  enforcement  of  the  order,  requiring  the  ap- 
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pellant  telephone  company  to  produce  its  books  for  in- 
spection, authorizes  any  unreasonable  search  or  seizure 
of  appellant's  papers  or  books.  This  is  so  for  two  rjea- 
sons:  First,  the  books  were  left  in  the  possession  of 
the  telephone  company,  and  the  permission,  g'iven  to  the 
appellee,  was  simply  to  look  at  certain  portions  of  the 
books,  while  they  remained  in  the  possession  and  cus- 
tody of  the  appellant  company  at  its  attorney's  ofl&ce 
in  Chicag'o;  second,  the  contract,  which  the  appellant 
company  made  with  the  appellee  prior  to  the  entry  of 
the  order,  stipulated  as  follows:  "The  company  Lthe 
appellee]  shall  have  the  right  and  opportunity  at  all ' 
reasonable  times  to  examine  the  books  of  the  assured 

ft 

Fappellant],  so  far  as  they  relate  to  the  compensation 
paid  to  the  employes."  The  appellant  company  thus 
stipulated  in  writing  that  the  appellee  might  do  what 
the  order  of  the  court  authorized  it  to  do.  The  appellant 
company  by  this  stipulation  waived  the  right  to  insist 
upo.n  the  protection,  afforded  to  it  by  the  constitutional 
provision  against  unreasonable  searches  and  seizures, 
even  if  there  would  have  been  a  violation  of  such  consti- 
tutional provision  without  the  stipulation  in  question. 
I  The  appellant  company  is,  therefore,  estopped  from  evad- 
I  ing  the  obligations  of  its  contract  by  insisting  upon  the 
protection  thus  insured  to  it  by  the  constitution. 

It  is  to  be  noted,  that  the  amount  of  the  premium  to 
be  paid  to  appellee  by  the  terms  of  the  insurance  policy, 
so  far  as  it  exceeded  a  certain  fixed  amount,  depended 
upon  a  percentage  of  the  total  Simount,  which  the  tele- 
phone company  should  expend,  during  the  period  cov- 
ered by  the  insurance  contract,  for  the  labor  and  services 
of  its  employes.  Forty-two  one-hundredths  of  one  per 
cent  of  such  amount  was  the  premium  agreed  to  be  paid 
by  the  appellant  company  to  the  appellee.  It  is  mani- 
fest, therefore,  that  the  amount  of  the  premium  could  not 
be  determined  without  knowing  what  sum  had  been  ex- 
pended during  the  period  in  question  for  the  labor  and 
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services  of  its  employes  by  the  appellant  company;  and 
this  sum  could  not  be  ascertained  without  an  inspection 
of  appellant's  books.  It  was  for  this  reason  that  the  ap- 
pellee was  to  have  the  right  and  opportunity  at  reason- 
able times  to  examine  the  books  of  the. assured,  so  far  as 
they  related  to  the  compensation  paid  to  the  employes. 
In  Fidelity  and  Casualty  Co.  v.  Seagrist,  Jr.  Go,  79  App. 
Div.  Rep.  (Sup.  Ct.  N.Y.)  614,  where  it  appeared  that  Ihe 
premium,  payable  under  a  policy  of  insurance,  insuring 
an  employer  against  liability  for  injuries  suffered  by  his 
employes  and  others  during  the  term  of  the  policy,  was 
based  upon  an  estimate  of  the  compensation  to  be  paid 
to  the  employes  during  the  period  of  the  policy;  and  the 
policy  provided  that,  if  the  compensation  actually  paid 
should  exceed  the  amount  stated  in  the  schedule  at- 
tached to  the  policy,  the  employer  should  pay  the  addi- 
tional premium  earned,  and  that,  if  it  was  less  than  the 
amount  stated  in  such  schedule,  the  insurance  company 
would  return  to  the  employer  the  unearned  premium; 
and  where  the  policy  further  provided,  as  does  the  policy 
in  the  case  at  bar,  that  the  insurance  company  should 
have  the  right  at  all  reasonable  times  to  examine  the 
books  of  the  employer,  so  far  as  they  related  to  the 
wages  paid  to  the  employes;  it  was  held  that  the  court 
had  power,  upon  a  petition  of  the  insurance  company, 
alleging  that  the  employer  had  falsely  misrepresented 
to  it  the  amount  of  wages  paid  to  its  employes,  to  com- 
pel the  employer  to  produce  his  books  for  inspection, 
showing  the  payments  made  to  his  employes,  in  order  to 
enable  the  insurance  company  to  frame  its  complaint  in 
an  action  to  be  brought  by  it  to  recover  additional  pre- 
miums. It  was  also  held  in  that  case,  that,  although  the 
order  there  entered  was  too  broad  in  permitting  the  plain- 
tiff to  inspect  books  not  necessary  to  determine  the  ques- 
tion involved,  yet  that  the  order  should  be  so  modified, 
as  to  require  the  defendant  to  produce  and  deposit  with 
the  clerk  of  the  court  the  books  of  original  entry,  which 
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showed  the  payment  to  its  employes  during'  the  period, 
covered  by  the  policies  of  insurance,  and  which  were  in 
use  during"  that  period.  The  precise  question  here  in- 
volved seems  to  hs^ve  been  decided,  in  the  New  York  case 
above  referred  to,  under  a  policy  similar  to  the  one  here 
sued  upon,  and  under  a  statutory  provision  similar  in  its 
terms  to  section  9,  as  above  quoted. 

Counsel  for  appellants  seems  to  entertain  the  idea, 
that  the  case  of  Lester  v.  People,  150  111.  408,  is  an  author- 
ity for  the  contention  here  made  that  said  section  9  is 
unconstitutional. 

We  do  not  so  understand  the  Lester  case.  In  that  case, 
it  was  held  that  an  order  for  the  production  of  a  party's 
books  on  the  trial,  to  be  used  as  evidence  in  a  proper 
case  and  upon  a  proper  showing",  was  not  an  unreason- 
able seizure  of  such  books,  but  that  an  order  of  court,  by 
which  they  were  taken  from  his  custody,  and  committed 
to  that  of  a  third  person  for  an  indefinite  period  of  time, 
and  for  an  inspection  generally  into  all  his  affairs  by  the 
opposite  party  and  his  counsel,  with  leave  to  take  cop- 
ies of  the  entries  therein,  was  unwarranted  by  the  law, 
and  was  a  palpable  violation  of  the  constitutional  right 
of  a  party  to  be  secure  agaii^st  unreasonable  seizure  of 
his  papers  and  effects.  But  no  such  order  was  entered 
in  the  case  at  bar,  as  the  order,  which  was  condemned  in 
the  Lester  case.  The  order  here  is  for  the  production  of 
the  books  of  the  appellant  company  to  be  used  as  evi- 
dence in  a  proper  case  and  upon  a  proper  showing.  The 
order  granted  permission  to  the  appellee,  its  agent  or 
attorney,  to  examine  the  ledger  and  journal  of  the  tele- 
phone company,  and  all  sheets  and  memoranda,  which 
were  a  part  thereof,  showing  the  entries  or  memoranda 
contained  therein,  which  pertained  to  money  expended 
as  compensation  to  employes  of  the  said  defendant  for 
services  rendered  during  the  time  covered  by  the  policy 
of  insurance.  The  examination  was  by  the  terms  of  the 
order  limited  to  such  entries  or  memoranda,  as  pertained 
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to  money  expended  as  compensation  to  employes.  It  did 
not  authorize  an  examination  of  tbe  appellant  company's 
books,  so  far  as  those  books  related  to  other  transac- 
tions than  merely  the  amount  of  compensation  paid  to 
the  employes.  The  order  cannot,  therefore,  be  regarded 
as  amounting  to  an  unreasonable  seizure  of.  the  books. 
On  the  contrary,  the  nature  of  the  order  brings  the  pres- 
ent case  within  the  terms  of  the  decision,  made  by  this 
court  in  Pynchon  v.  Day^  118  111.  9,  where  the  action  was 
assumpsit,  and  where  section  9  of  chapter  51  was  quoted 
and  commented  upon.  In  Pynchon  v.  Day^  supra,  the  ac- 
tion was  for  the  recovery  of  moneys,  placed  in  the  de- 
fendant's hands  by  plaintiff  as  margins  in  the  purchase 
and  sale  of  stocks  by  the  defendant,  as  agent  of  plaintiff, 
and  the  plaintiff  made  a  motion,  supported  by  affida- 
vit, for  an  order  compelling  the  defendant  to  submit  his 
books  of  account  during  the  time  of  the  dealing  between 
the  parties,  to  the  plaintiff's  inspection,  and  it  was  there 
said  in  relation  to  section  9  (p.  14):  "There  was  here  full 
liberty  given  for  the  examination  and  inspection  of  all 
accounts  pertaining  to  transactions  between  plaintiff  and 
the  defendants,  the  refusal  only  being  to  allow  the  ex- 
amination and  inspection  of  the  accounts,  which  appel- 
lees kept  with  their  other  customers;"  and  it  was  there 
also  held  that,  although  "the  court  will  not  compel  a 
party  to  submit  for  inspection  his  books  of  accounts  with 
other  persons  not  parties  to  the  suit,  when  it  is  not  made 
to  appear  that  they  contain  evidence  pertinent  to  the 
issues,  yet  that  the  statute  authorizes  the  court,  upon 
cause  shown,  and  proper  notice,  to  require  either  party 
to  a  suit  to  produce  books  or  writings  in  his  possession 
or  power,  which  contain  evidence  pertinent  to  the  issue." 
In  the  case  at  bar,  the  order  was  such  an  order  as  was 
approved  of  in  Pynchon  v.  Day,  supra.  Where  books  are 
to  be  produced,  the  defendant  will  have  leave  to  seal  up 
and  conceal  all  such  parts  of  them  as,  according  to  his 
affidavit  previously  made  and  filed,  do  not  relate  to  the 


572      Swedish-Amer.  Tel.  Co.  r.  Casualty  Co.     [208  111 

matters  in  issue.  (3  Greenleaf  on  Evidence,  sec.  301; 
Pi/nchon  v.  Day,  supra).  If  the  order,  requiring^  the  pro- 
duction of  the  books,  limits  the  examination  to  such 
matters  as  are  pertinent  to  the  issue,  there  will  be  no 
infring^ement  upon  the  constitutional  privilegfe  of  protec- 
tion ag'ainst  unreasonable  search  and  seizure. 

In  Rigdon  v.  Conley^  31  111.  App.  630,  it  was  said  by  one 
of  the  Appellate  Courts  of  this  State,  speaking  of  sec- 
tion 9:  "Thie  power,  given  by  this  section,  is  in  further- 
ance of  justice,  and  is  to  be  exercised  in  aid  of  parties 
litigant  whenever  proper  application  is  made  to  the  court 
and  it  is  shown  that  the  books  or  writings  contain  evi- 
dence pertinent  to  the  issue  between  the  parties."  In  the 
case  at  bar,  the  aiTidavits,  whose  substance  is  set  forth 
in  the  statement  preceding  this  opinion,  made  a  clear 
case  for  the  production  of  such  books,  as  were  necessary 
in  order  to  show  the  amount  of  money,  expended  as  com- 
pensation to  its  employes  by  the  appellant'company  dur- 
ing the  time  covered  by  the  policy  of  insurance. 

While  it  is  true  that  a  party  cannot  be  guilty  of  con- 
tempt of  court  for  disobeying  an  order,  which  the  court 
had  no  authority  to  make,  yet  if  the  court  has  jurisdic- 
tion of  the  parties  and  the  subject  matter,  and  legal  au- 
thority to  make  the  order,  the  party  cannot  refuse  to  obey 
it,  however  improvidently  or  erroneously  made.  (Leopold 
V.  People,  140  111.  552).  In  the  case  at  bar,  there  can  be  no 
question  as  to  the  power  and  jurisdiction  of  the  court  to 
entertain  the  action  in  assumpsit,  in  which  the  order  in 
question  was  here  entered.  Prosecutions  for  contempt 
may  be  instituted  for  the  purpose  of  punishing  a  person 
for  misconduct  in  the  presence  of  the  court,  or  with  re- 
spect to  its  authority  or  dignity,  and  in  such  case  they 
are  criminal  in  their  nature,  but  when  such  a  prosecu- 
tion is  instituted  in  order  to  afford  relief  between  parties 
to  a  cause  in  chancery,  it  is  civil,  and  is  sometimes  called 
remedial.  {People  v.  DiedricJi,  141  111.  665).  The  proceed- 
ing here  is  purelj^  a  civil  remedy,  intended  to  enforce 
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the  private  rig'ht  of  one  of  the  parties  litigant,  and  is 
intended  to  compel  the  doing  of  an  act  necessary  to  the 
administration  of  justice  in  enforcing  such  private  right. 
In  the  class  of  cases,  where  the  purpose  is  to  advance 
the  civil  remedy  of  the  other  party  to  the  suit  and  where 
the  penalty  inflicted  is  intended  to  be  coercive,  the  party 
in  contempt  can  only  be  relieved  by  compliance  with  the 
order.  {Lester  v.  People,  supra).  In  this  State,  the  circuit 
court  has  the  right  and  power  in  a  suit  at  law  to  pun- 
ish for  contempt  persons,  who  refuse  to  comply  with  its 
proper  orders.  (Clark  v.  People,  Breese,  340;  Stuart  v.  Peo- 
ple, 3  Scam.  395;  People  v.  Wilson,  64  111.  195;  Clark  v.  Burke, 
163  id.  334;  Dahnke  v.  People,  168  id.  102). 

For  the  reasons  above  stated,  we  are  of  the  opinion 
that  the  order  on  the  appellant  company  to  produce  its 
books  in  this  case  was  not  a  violation  of  eitlier  the  Fed- 
eral or  State  constitution. 

Second — The  contention  of  the  appellant  company  is 
that  section  9  of  chapter  51,  as  above  quoted,  does  not 
confer  upon  the  circuit  court  power  to  compel  the  pro- 
duction of  documents  prior  to  the  trial  of  the  case,  but 
should  be  construed  to  apply  only  to  the  production  of 
documents  at  the  trial  of  the  case.  It  is  also  contended 
by  the  appellant  company,  that  the  proper  method  for  a 
party  litigant  to  obtain  evidence,  pertinent  to  the  issue 
and  in  the  control  of  his  adversary,  is  by  a  bill  of  dis- 
covery, or  a  subpoena  duces  tecum. 

The  language  of  section  9  does  not  limit  the  time, 
when  books  or  writings  are  to  be  produced,  to  the  trial 
of  the  cause.  On  the  contrary,  the  several  courts  are 
given  power  to  require  the  production  of  such  books 
or  writings  "upon  motion  and  good  and  sufficient  cause 
shown;"  whether  before  the  trial  for  the  purpose  of  pre- 
paring for  the  same,  or  at  the  trial  to  be  used  as  evi- 
dence. The  contract  of  the  parties  here  provides  that 
the  appellee  shall  have  the  right  and  opportunity  to  ex- 
amine the  books  of  the  assured  **at  all  reasonable  times." 
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We  see  no  reason  why  an  examination  of  the  books  at 
a  time  before  the  trial,  in  order  to  prepare  for  trial,  is 
not  as  much  an  examination  at  a  reasonable  time,  as  an 
examination  of  the  books  upon  the  trial  itself.  At  com- 
mon law,  in  an  action  ex  contractu,  where  the  instrument 
sued  upon  was  in  the  possession  of  the  defendant,  and 
where  the  plaintiff  was  either  an  actual  party  or  a  party 
in  interest,  and  was  refused  inspection  of  the  instrument 
upon  request,  the  court  was  authorized  to  grant  a  rule 
on  the  defendant  to  produce  the  documents,  or  g^ive  the 
plaintiff  a  copy,  when  the  production  was  necessary  to 
jenable  him  to  declare  against  the  defendant.  (1  Green- 
leaf  on  Evidence, — 15th  ed. — sec.  559).  In  the  case  at 
bar,  from  the  very  nature  of  the  contract  between  the 
parties,  the  only  method,  by  which  the  amount  due  to  the 
plaintiff  below  could  be  ascertained,  was  by  an  examina- 
tion of  the  defendant's  books,  and  the  parties,  in  view 
of  this  situation,  have  expressly  agreed  that  the  plain- 
tiff should  be  entitled  to  such  examination.  Without 
that  examination  the  appellee  would  not  be  able  to  set 
up  in  its  declaration  the  amount  of  premium  due  to  it, 
because  such  amount  is  dependent  upon  the  amount  paid 
as  compensation  to  the  employes  of  the  telephone  com- 
pany. There  may  be  expressions  in  the  case  of  Lester  v. 
People,  supra,  which  limit  the  production  of  the  books  of 
the  opposite  party  to  the  trial  of  the  cause,  but  a  care- 
ful examination  of  the  language  in  that  case  will  show 
that  it  was  not  intended  to  make  such  limitation,  provi- 
ded a  proper  showing  was  made  that  the  books  contained 
entries  tending  to  prove  the  issues. 

Nor  do  we  think  that  it  was  necessary  to  file  a  bill 
of  discovery,  in  order  to  secure  an  examination  of  the 
books.  In  Lester  v.  People,  supra,  it  was  said  in  reference 
to  section  9  above  quoted,  as  follows  (p.  418):  "The 
evident  purpose  and  design  of  this  statute  was  to  fur- 
nish to  a  party  litigant  a  speedy  and  summary  mode  by 
which,  under  the  order  of  the  court,  to  obtain  written 
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evidence  pertinent  to  the  issue,  which  might  be  in  the 
possession  and  control  of  his  adversary,  and  thus  obvi- 
ate the  necessity  of  a  bill  of  discovery,  seeking  the  same 
end."  In  3  Chitty's  Practice,  432,  434,  it  is  said:  "An- 
ciently, if  a  plaintiff  had  neglected  to  secure  in  his  pos- 
session a  part  of  a  deed  or  agreement  wanted  in  order 
to  frame  his  declaration,  he  was  obliged  to  file  a  bill  in 
a  court  of  equity  for  a  discovery;  *  *  *  but  now,  to 
save  the  expense  and  delay  of  that  proceeding,  *  *  * 
a  judge  at  chambers  will  make  an  order,  or  the  court 
a  rule,  for  the  defendant  to  produce  the  document,  and 
give  a  copy  to  the  plaintiff,  at  his  expense,  in  order  that 
he  may  declare  thereon."  In  Greenleaf  on  Evidence, 
(vol.  1,  sec.  477),  it  is  said:  "The  motion  for  a  rule  to 
inspect  and  take  copies  of  books  and  writings,  when 
an  action  is  pending,  may  be  made  at  any  stage  of  the 
cause,  and  is  founded  on  an  affidavit,  stating  the  circum- 
stances, under  which  the  inspection  is  claimed,  and  that 
an  application  therefor  has  been  made  to  the  proper 
quarter,  and  refused."  If  such  motion  may  be  made  at 
any  stage  of  the  cause,  it  can  as  well  be  made  befpre  as 
at  the  trial.  In  Greenleaf  on  Evidence,  (vol.  1,  sec.  559), 
it  is  said:  "The  production  of  private  writings,  in  which 
another  person  has  an  interest,  may  be  had  either  by  a 
bill  of  discovery,  in  proper  cases,  or  in  trials  at  law  by  a 
writ  of  subposna  duces  tecum,  directed  to  the  person  who  has 
them  in  his  possession.  The  courts  of  common  law  may 
also  make  an  order  for  the  inspection  of  writings  in  the 
possession  of  one  party  to  a  suit  in  favor  of  the  other." 
"The  object  of  a  court  of  equity  in  compelling  discov- 
ery being  to  enable  itself  or  some  other  court  to  decide 
on  matters  in  dispute  between  the  parties,  the  right  of 
discovery  is  limited  by  the  purpose,  with  reference  to 
which  alone  it  is  conferred,  and  will  not  for  that  reason 
extend  beyond  the^  exigencies  of  the  question  or  ques- 
tions about  to  be  tried."  (Kerr  on  the  Law  of  Discovery, 
pp.  14, 15,  17).    If  a  bill  of  discovery  were  filed,  instead  of 
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the  entry  of  such  an  order  as  is  here  under  considera- 
tion, the  right  of  such  discovery  would  be  limited  to  the 
exigencies  of  the  question  about  to  be  tried.  Here,  the 
order  is  limited  to  the  exigencies  of  the  question  about  to 
be  tried,  that  is,  to  the  entries  or  memoranda,  contained 
in  the  books,  which  pertain  to  the  money  expended  as 
compensation  to  the  employes  of  the  appellant.  As  the 
same  limitation  to  such  entries  in  the  books,  as  are  per- 
tinent to  the  issue  involved,  exists  at  chancery  as  in  or- 
ders entered  under  section  9,  there  can  be  no  necessity 
of  the  delay,  required  by  a  bill  of  discovery  in  equity. 
Section  9  was  intended  in  actions  at  law^  to  obviate  the 
necessity .  for  a  bill  of  discovery.  The  order,  provided 
for  in  that  section,  may  be  made  "in  any  action  pending 
before  them,"  (the  courts).  The  words,  "in  any  action, 
pending  before  them,"  exclude  the  idea  that  the  evidence 
sought  to  be  obtained  can  only  be  acquired  by  a  bill  of 
discovery.  "Any  action"  includes  a  suit  at  law,  as  well 
as  a  bill  in  chancery.  The  legal  and  equitable  remedies 
may  be  concurrent,  but  the  latter  does  not  exclude  the 
former.  Where  the  aflfidavits  filed  state  facts  entitling 
one  of  the  parties  to  an  inspection  of  the  books,  it  is  no 
answer  that  such  party  could  get  the  books  by  subpcBna. 
(Iligdon  v.  Conley^  svjyra). 

No  complaint  is  made,  on  the  part  of  the  appellants, 
of  the.  amounts  imposed  by  the  court  below  as  fines  upon 
the  appellant  company  and  its  attorney,  nor  is  any  ques- 
tion made  as  to  the  right  of  appeal  directly  to  this  court. 
As  this  is  a  civil  proceeding  such  right  of  appeal  is  rec- 
ognized in  the  following  cases:  Lester  v.  People^  supra; 
People  V.  Diedrich,  supra;  Leopold  v.  People^  sixpra. 

In  any  view,  which  we  are  able  to  take,  we  are  unable 
to  reach  any  other  conclusion  than  that  there  was  no 
error  in  the  action  of  the  circuit  court  in  entering  the 
order,  here  sought  to  be  reviewed. 

Accordingly,  the  judgment  of  the  circuit  court  of  Cook 

county  is  affirmed.  ^    ,  *     «       j 

•^  Judgment  affirmed. 


IprQ/OIJ  Ortmeier  v.  Ivory.  ^         577 

HeKry  Ortmeier 

V. 

Patrick  Ivory. 

Opinion  filed  April  20^  1904. 

1.  Principal  and  agent— j^roo/  of  broker's  atUhority  to  make  loan 
does  not  skow MuihorUy  to  receive  payment.  Proof  of  authority  to  a 
broker  to  loan  money  does  not  establish  authority  to  receive  pay- 
ment of  either  the  principal  or  interest. 

2.  Same — what  does  not  show  that  broker  was  lender^ s  agent.  That 
the  borrower  paid  the  interest  to  the  broker  who  made  the  loan, 
who  in  turn  paid  it  over  to  the  lender,  does  not  show  the  broker 
was  the  lender's  agent  to  receive  the  principal,  although  it  does 
not  appear  either  party  paid  him  anything  for  handling  interest. 

3.  Appeals  and  errors — questions  should  be  raised  in  trial  court 
to  be  reviewable  on  appeal.  Although  exceptions  to  rulings  of  the 
court  in  a  chancery  case  are  unnecessary  and  improper,  yet  the 
record  must  show  that  questions  presented  in  the  court  of  review 
were  involved  in  the  Suit  below  and  adverse  rulings  made  thereon. 

Ortmeier  v.  Ivory,  109  III.  App.  361,  afiQrmed, 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  .appeal  from  the  Circuit 
Court  of  Jo  Daviess  county;  the  Hon.  James  S.  Baume, 
Judge,  presiding. 

On  September  26,  1901,  Patrick  Ivory,  the  appellee, 
filed  a  bill  in  the  circuit  court  of  Jo  Daviess  county  to 
foreclose  a  mortgage  upon  certain  lands  in  that  county. 
Henry  Ortmeier,  Lotta  Ortmeier,  Martin  M.  Mitchell, 
Luther  Geddings,  August  Gerke  and  Herman  Janssen 
were  made  parties  defendant.  The  complainant  after- 
wards dismissed  his  bill  as  to  the  defendants  Martin 
Mitchell  and  Luther  Geddings.  The  remaining  defend- 
ants answered  the  bill,  alleging  that  the  mortgage  in- 
debtedness had  been  fully  paid,  to  which  answer  the 
complainant  filed  a  replication.  August  Gerke  tiled  a 
cross-bill  praying  that  Patrick  Ivory  be  decreed  to  de- 
liver up  the  mortgage  and  release  the  same  on  the  rec- 
ords in  the  recorder's  office.    Complainant  answered  the 
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cross-bill  and  Gerke  replied  to  the  answer.  Later  Gerke 
died  and  his  executor  was  substituted.  The  evidence  was 
heard  by  the  chancellor  in  open  court,  and  a  decree  was 
rendered  in  favor  of  the  appellee,  ordering"  a  sale  of  the 
premises  described  in  the  bill  unless  the  mortgage  indebt- 
edness, interest  and  costs  should  be  paid  within  thirty 
days.  Henry  Ortmeier  prosecuted  an  appeal  from  this 
decree  to  the  Appellate  Court  for  the  Second  District, 
where  the  decree  was  affirmed,  and  he  now  appeals  to 
this  court. 

The  facts  in  the  case  are  substantially  as  follows: 
Appellant  applied  to  Louis  Rowley,  a  real  estate  agent, 
for  a  loan  of  $1200.  Appellee  had  previously  told  Rowley 
that  he  had  $1200  to  loan  and  had  requested  Rowley 
to  find  a  borrower  for  that  amount.  Rowley  loaned  the 
money  to  appellant,  taking  as  security  therefor  a  note ' 
dated  May  4,  1894,  due  three  years  after  date,  with  in- 
terest at  six  per  cent,  payable  to  Patrick  Ivory  at  the 
Galena  National  Bank,  and  secured  by  a  real  estate 
mortgage.  A  short  time  afterwards  Rowley  turned  the 
note  and  mortgage  over  to  appellee,  receiving  therefor 
from  appellee  $1200,  the  principal  of  the  note.  Ortmeier 
paid  Rowley  $12  for  obtaining  this  loan  for  him,  but  Row- 
ley made  no  charge  against  Ivory  for  anything  done  in 
connection  with  the  transaction.  At  the  time  Ortmeier 
delivered  the  note  and  mortgage  to  Rowley,  the  latter 
gave  to  Ortmeier  his  business  card  and  told  him  to  send 
the  interest  and  principal  to  him.  For  four  years  there- 
after Ortmeier  sent  the  interest  to  Rowley  annually,  and 
when  received  Rowley  notified  appellee  of  the  fact,  and 
appellee  sent  one  of  hig  sons  to  Rowley  with  the  note. 
Rowley  paid  the  money  to  the  son,  took  a  receipt  there- 
for and  credited  the  amount  on  the  back  of  the  note,  and 
the  money  and  note  were  then  taken  by  this  son  to  ap- 
pellee and  Rowley  sent  Ortmeier  the  receipt.  On  April 
29,  1899,  Ortmeier  sent  Rowley  the  interest  due  the  fol- 
lowing May  and  also  $700  of  the  principal,  and  the  latter 
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wrote  him,  stating  that  he  might  retain  the  balance  of 
the  money  another  year  and  enclosing  a  receipt  for  the 
remittance,  signed  "Patrick  Ivory,  per  R."  Rowley  only 
paid  the  interest  to  Ivory,  and  said  nothing  about  receiv- 
ing any  part  of  the  principal.  On  February  20, 1900,  Ort- 
meier went  to  Rowley's  office  and  paid  the  balance  of  the 
principal,  $500,  together  with  interest  in  full.  Ortmeier 
informed  Rowley  that  he  was  about  to  sell  his  farm  and 
move  away.  Rowley  did  not  have  the  note  and  mort- 
gage, those  papers  being  in  the  possession  of  Ivory,  but 
promised  to  get  them,  and  suggested  to  Ortmeier  that 
he  had  better  leave  them  with  Rowley  until  after  Ort- 
meier had  moved,  to  which  he  agreed.  Rowley  gave  Ort- 
meier his  personal  receipt  for  this  payment,  specifying 
in  the  receipt  for  the  $500  that  it  was  in  full  of  Ivory's 
note.  Rowley  prepared  a  deed  from  Ortmeier  to  Gerke, 
the  purchaser  of  the  land,  and  also  prepared  an  abstract 
showing  the  Ivory  mortgage  satisfied.  Ortmeier  paid 
for  drawing  the  deed  and  Gerke  paid  for  the  abstract. 
On  May  5,  1900,  Rowley  paid  to  Ivory  $72  as  the  annual 
interest  on  the  note,  saying  nothing  to  him  about  the 
principal  or  any  part  thereof  being  paid,  and  had  it  cred- 
ited on  the  note.  Between  May  4,  1900,  and  May  4,  1901, 
Rowley  died  without  having  paid  to  appellee  the  prin- 
cipal of  the  note  and  without  informing  him  that  he  had 
received  it.  In  May,  1901,  Ivory  wrote  to  Ortmeier  in- 
forming him  that  the  interest  was  due  and  referring  to 
the  death  of  Rowley.  Ortmeier  did  not  reply  to  this  let- 
ter, and  on  June  12,  1900,  appellee  again  wrote  to  appel- 
lant demanding  the  interest.  Appellant  answered  this 
letter,  replying  that  he  did  not  owe  Ivory  anything. 

On  March  2,  1900,  Gerke,  having  secured  the  deed 
above  referred  ^o  from  Ortmeier,  mortgaged  the  land  to 
Herman  Janssen  to  secure  a  note  for  $3400. 

Rowley  had  negotiated  five  other  loans  for  Ivory  be- 
sides this  one,  and  had  collected  and  paid  to  Ivory  the 
interest  in  practically  the  same  manner  as  he  did  in  the 
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Ortmeier  loan.  There  is,  however,  no  evidence,  other 
than  the  fact  of  receiving  and  paying  money  to  Ivory,  to 
show  that  he  was  acting  as  Ivory's  agent  in  collecting 
those  loans.  One  of  the  loans  was  made  to  King,  who 
was  a  witness  on  the  trial  of  this  cause  for  appellant, 
and  he  testified  that  in  obtaining  his  loan  Rowley  was 
acting  as  his  agent  and  that  he  paid  him  for  his  services. 
The  only  reasons  urged  by  appellant  for  reversing 
the  judgment  of  the  Appellate  Court  are,  that  the  evi- 
dence shows  that  Rowley  was  the  agent  of  Ivory  and 
had  authority  to  receive  and  collect  the  principal  of  the 
note;  that  the  mortgage  was  satisfied  by  the  payment 
of  the  $1200  and  interest  to  Rowley,  and  that  the  court 
erred  in  not  dismissing  the  bill  as  to  the  wife  of  appel- 
lant and  Gerke's  executor,  and  in  not  adjudging  costs 
occasioned  in  making  them  parties  against  appellee. 

M.  H.  Cleary,  for  appellant. 

Sheean  &  Sheean,  for  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

The  evidence  is  not  sufiicient  to  show  that  Louis  A. 
Rowley  was  the  agent  of  Patrick  Ivory  to  collect.  It 
appears  that  Ivory  told  him  he  had  $1200  to  loan,  and 
requested  him  to  find  a  place  for  it.  Shortly  afterward 
Ortmeier  applied  to  Rowley  for  a  loan,  and  Rowley  took 
his  note  for  $1200,  payable  to  Ivory,  secured  by  a  real 
estate  mortgage.  When  Ortmeier  delivered  his  note  and 
mortgage  to  Rowley  the  latter  paid  over  the  money,  and 
Ivory  did  not  part  with  his  funds  until  Rowley  delivered 
the  note  and  mortgage  to  him  at  a  later  time.  It  would 
appear,  therefore,  that  Rowley  advanced  his  own  money 
to  Ortmeier  in  the  first  instance.  Rowley  directed  Ort- 
meier to  make  remittances  of  interest  and  principal  to 
him,  and  Ortmeier  did  so  by  mail,  and  the  interest  pay- 
ments were  in  turn  paid  by  Rowley  to  Ivory,  but  the  prin- 
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cipal,  when  paid,  he  embezzled.  It  is  shown  that  in  other 
instances  where  Rowley  had  loaned  the  money  of  Ivory, 
the  same  course  had  been  pursued  in  making  payments 
except  that  no  other  misappropriation  appears.  Ivory 
swears  that  Rowley  never  was  his  agent  for  any  purpose, 
and  the  other  evidence  in  the  case  is  entirely  consistent 
therewith,  so  far  as  the  existence  of  any  rigiit  to  collect 
Ivory's  money  is  concerned.  There  is  no  evidence  that 
Ivory  ever  placed  any  money  in  Rowley's  possession  to 
be  loaned,  or  that  Rowley  ever  had  possession  of  g^ny 
of  the  evidences  of  indebtedness  after  the  money  loaned 
thereon  by  Ivory  had  passed  out  of  the  hands  of  the  lat- 
ter. The  fact  that  Rowley  received  money  from  the  bor- 
rowers and  paid  it  to  Ivory,  and  that  Ivory  requested 
Rowley  to  notify  Ortmeier  when  the  interest  was  due 
and  after  the  death  of  Rowley  wrote  Ortmeier  of  his  de- 
cease, and  requested  the  debtor,  in  view  thereof,  to  re- 
mit to  him.  Ivory,  consists  as  well  with  the  theory  that 
Rowley  was  .the  agent  of  the  borrower  as  with  appel- 
lant's contention  that  he  was  the  ag^nt  of  the  lender. 
We  think  the  conclusion  warranted  that  such  payments 
were  made  through  Rowley  by  the  borrowers  at  his  so- 
licitation, his  purpose  being  thus  to  keep  in  touch  with 
bojth  borrower  and  lender  for  the  purpose  of  promoting 
the  loan  brokerage  carried  on  by  him,  and  under  such 
circumstances  he  would  be  acting  as  the  agent  of  the 
borrower  in  receiving  the  payments.  It  does  not  appear 
that  either  party  ever  paid  him  anything  for  his  services 
in  collecting  money  and  turning  the  same  over  to  the 
mortgagee. 

Viewing  this  evidence  from  the  standpoint  of  appel- 
lant, the  most  that  can  be  said  is,  that  it  tends  to  prove 
that  Rowley  was  Ivory's  agent  to  make  the  loan  in  the 
first  instance,  but  proof  of  authority  to  make  the  loan 
is  not  evidence  of  authority  to  collect  either  principal  or 
interest.  Cooley  v.  Willard,  34  111.  68;  Thompson  v.  Elliott^ 
73  id.  221;  Fortune  v.  Stockton,  182  id.  454. 
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Lotta  Ortmeier,  the  wife  of  appellant,  and  Dow,  the 
executor  of  Gerke,  appellant's  grantee,  were  made  de- 
fendants. It  is  now  assigned  as  error  that  the  court 
should  have  dismissed  the  bill  as  to  them  and  adjudged 
the  costs  occasioned  .by  making  them  parties  against  ap- 
pellee. As  suggested  by  counsel,  an  exception  to  a  rul- 
ing of  the  court  is  both  unnecessary  and  improper  in 
chancery,  but  it  is  necessary  to  show  by  the  record  that 
any  question  presented  in  a  court  of  review  was  involved 
in  the  suit  below  and  an  adverse  ruling  made  there.  It 
does  not  so  appear  here. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


John  B.  Pittengeb 

V. 
JoLlA  A.  PiTTENGER  tt  oL 

Opinion  filed  April  SO,  190J^, 

1.  Deeds— /raud,  to  avoid  deed,  must  he  connected  with  its  execution. 
Fraud  or  undue  influence,  in  order  to  avoid  a  deed,  must  be  directly 
connected  with  the  execution  of  the  instrument. 

2.  Same— substantial  nonrperformance  is  necessary  to  avoid  deed  made 
in  consideration  of  support,  A  deed  made  in  consideration  of  support 
will  not  be  set  aside  in  equity  unless  there  has  been  such  substan- 
tial failure  by  the  grantee  in  material  matters  as  to  render  per- 
formance of  the  rest  a  thing  different  from  that  contracted  for. 

3.  Kquity— chancellor  may  disregard  advisory  verdict.  On  a  bill  to 
set  aside  a  deed  made  in  consideration  of  support,  the  verdict  of 
the  jury  as  to  controverted  issues  of  fact  submitted  to  it  by  the 
chancellor  is  merely  advisory  and  may  be  disregarded. 

4.  Same— error  m  instructions  is  not  material  if  the  verdict  is  merely 
advisory.  Error  in  instructions  in  a  chancery  case  is  not  material 
where  the  verdict  is  merely  advisory,  the  material  question  to  be 
considered  by  the  Supreme  Court  being  whether  the  decree  ren- 
dered is  justified  by  the  competent  evidence  in  the  record. 

Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  Truman  E.  Ames,  Judge,  presiding. 
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This  is  a  bill,  filed  on  February  28,  1902,  in  Christian 
county  by  the  appellees  against  the  appellant,  praying 
that  a  certain  deed,  executed  by  John  Pittenger,  Sr.,  dur- 
ing his  lifetime,  and  the  appellee,  Julia  A.  Pittenger,  his 
wife,  conveying  eighty  acres  of  land,  described  in  the 
bill,  to  the  appellant,  John  B.  Pittenger,  their  son/  be 
set  aside,  canceled  and  declared  null  and  void,  and  that 
the  appellees,  complainants  below,  and  the  appellant, 
defendant  below,  be  vested  with  the  title  to  said  land 
as  the  widow  and  heirs-at-law  of  the  said  John  Pitten- 
ger, Sr.  An  answer  was  filed  to  the  bill  by  the  appel- 
lant, denying  the  material  allegations  thereof.  To  this 
answer  replication  was  filed.  A  jury  was  called,  to  whom 
certain  questions  of  fact  were  submitted  upon  motion  of 
the  complainants  below.  Under  instructions,  given  by 
the  court  on  behalf  of  both  parties,  the  jury  returned 
a  verdict,  embodying  their  answers  to  the  questions  so 
propounded  to  them.  At  the  August  term,  1903,  the  court 
rendered  a  decree  substantially  in  accordance  with  the 
bill,  setting  aside  the  deed  in  question  and  declaring  the 
same  to  be  null  and  void.  The  decree  recites  that  the 
court  "considered  the  evidence,  so  offered  on  said  trial, 
and  the  issues  so  found  by  said  jury;"  and  the  court  found 
"from  the  evidence  and  the  issues  so  submitted  to  said 
jury,"  that  the  allegations  of  the  bill  were  true,  etc. 

The  material  facts  of  the  case,  as  shown  by  the  plead- 
ings and  proofs,  are  substantially  as  follows: 

John  Pittenger,  Sr.,  being  on  September  14,  1898,  an 
old  man  about  eighty  years  of  age,  and  the  appellee, 
Julia  A.  Pittenger,  his  wife,  an  old  lady  about  seventy- 
five  years  of  age,  executed  on  that  day  a  warranty  deed, 
conveying,  for  an  expressed  consideration  of  $4000.00,  to 
their  son,  the  appellant,  John  B.  Pittenger,  the  eighty 
acres  in  question.  This  deed  was  signed  both  by  John 
Pittenger,  Sr.,  and  his  wife,  Julia  A.  Pittenger,  in  the 
presence  of  Charles  Brooks  and  J.  A.  Burchfield,  as  wit- 
nesses, and  acknowledged  before  one  Lyman  G.  Grundy, 
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a  notary  public  and  also  an  attorney  at  law,  and  was  re- 
corded on  September  15,  1898.  The  fee  of  the  land  was 
in  John  Pittenger,  Sr.,  and  not  in  his  wife,  and  the  prem- 
ises were  then  occupied  by  John  Pittenger,  Sr.,  and  his 
wife  as  a  home.  At  the  same  time,  on  September  14, 
1898,  John  B.  Pitteng^er,  appellant  here,  executed  a  con- 
tract in  writing,  wherein,  in  consideration  of  the  execu- 
tion and  delivery  to  him  of  the  warranty  deed  so  executed 
by  his  father  and  mother,  the  appellant  agreed  "for  him- 
self, his  heirs,  executors  and  assigns,  to  provide  for  the 
support  and  maintenance  of  the  said  John  Pittenger  and 
Julia  A.  Pittenger  for  and  during  their  natural  lives,  and 
furnish  and  supply  them  with  the  ileasonable  comforts 
and  necessaries  of  life,  suitable  to  their  condition,  in- 
cluding such  medicines  and  medical  attendance  as  they 
may  require;"  and  it  was  therein  "further  agreed  and  un- 
derstood that  the  said  John  Pittenger  and  Julia  A.  Pit- 
tenger shall  have  the  right  to  retain  the  possession  of 
said  premises  where  they  now  reside  as  their  home^  free 
of  charge,  to  be  so  occupied  by  them  until  their  death, 
unless,  by  further  agreement  hereafter,  some  other  ar- 
rangements for  their  home  shall  be  made."  The  original 
agreement,  as  executed  on  September  14,  1898,  contained 
a  provision  that  the  appellant  would  pay  to  his  father 
and  mother,  in  tiddition  to  the  performance  of  the  mat- 
ters mentioned  above,  the  amount  of  $100.00  a  year  as 
long  as  they  lived,  or  in  case  of  the  death  of  either  of 
them,  he  would  jiay  the  said  amount  to  the  survivor  as 
long  as  he  or  she  should  live. 

The  contract,  so  made  on  September  14,  1898,  contem- 
poraneously with  the  deed  and  signed  by  the  appellant, 
was  subsequently  modified  and  changed  by  leaving  out 
the  provision,  which  required  the  appellant  to  pay  the 
sum  of  $100.00  per  year.  The  record  contains  a  letter, 
dated  October  28, 1899,  signed  by  John  Pittenger,  Sr.,  and 
Julia  A.  Pittenger,  his  wife,  addressed  to  L.  G.  Grundy, 
the  attorney  who  drew  the  original  deed  and  contract, 
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which  letter  was  as  follows:  "You  may  recollect  of  writ- 
ing a  memorandum  of  agreement  for  John  B.  Pittenger 
on  the  14th  day  of  September,  1898,  and  in  that  writing 
is  mentioned  the  payment  annually  of  ^100.00  to  us,  or 
our  survivor.  We  do  not  need  that  amount  of  money  and 
you  may  mark  that  part  off  of  that  agreement,  so  that 
no  one  in  the  future  can  make  him  or  his  heirs  or  his 
executors  any  trouble^  or  cause  him  or  them  to  pay  that 
amount."  This  letter  was  received  by  Grundy,  and,  in 
pursuance  thereof,  a  new  contract,  drawn  by  him  and 
dated  October  30,  1899,  was  executed  by  John  B.  Pitten- 
ger,  and  was  the  same  in  all  respects  as  the  contract  of 
September  14,  1898,  except  that  it  left  out  the  provision 
in  regard  to  the  payment  of  $100.00  per  year.  Thereupon, 
the  old  contract  was  destroyed,  and  two  copies  of  the  new 
contract  of  October  30,  1899,  were  executed,  and  one  of 
them  was  retained  by  the  appellant,  and  the  other  was 
delivered  to  his  father  and  mother.  The  latter  copy  was 
produced  upon  the  trial  from  the  possession  of  the  com- 
plainants below,  appellees  here. 

On  February  1,  1900,  John  Pittenger,  Sr.,  died  intes- 
tate, leaving  his  widow,  the  appellee,  Julia  A.  Pittenger, 
and  two  sons,  the  appellant,  John  B.  Pittenger,  and  the 
appellee,  Charles  Pittenger,  and.  a  number  of  grandchil- 
dren, who  are  minors  suing  here  by  their  next  friend, 
Charles  Pittenger.  The  complainants  in  the  bill  below 
were  the  widow,  and  the  son,  Charles,  and  the  grandchil- 
dren, and  the  defendant  was  the  present  appellant.  The 
bill  charges  that  the  deed  was  procured  by  the  appel- 
lant through  fraud  and  undue  influence,  and  without  any 
intention  of  in  good  faith  caring  for  and  supplying  the 
comforts  and  necessaries  of  life  to  the  said  John  Pitten- 
ger, Sr.,  and  Julia  A.  Pittenger,  his  wife,  while  they  lived, 
and  that  the  sole  object  of  the  appellant  was  to  get  pos- 
session of  the  property.  The  bill  furthermore  charges 
that,  during  the  lifetime  of  John  Pittenger,  Sr.,  and  since 
his  death,  the  appellant  has  neglected  and  refused  to 


586  PiTTENQEU  V.  PiTTENGEtt.  [208  111. 

furnish  his  father  and  mother  with  proper  and  suitable 
clothing^  and  proper  and  suitable  eatables  and  necessary 
fuel,  and  has  neglected  to  pay  the  JIOO.OO  already  men- 
tioned; that  he  has  permitted  the  appellee,  Julia  A.  Pit- 
ten  ger,  to  remain  alone  and  neglected,  and  refused  to  get 
anyone  to  care  for  her  or  to  furnish  her  and  keep  for  her 
a  supply  of  water  and  fuel;  that  the  bread  he  furnished 
to  her  during  a  portion  of  the  time  was  old  and  stale,  etc. 
The  answer  of  the  appellant  denied  all  the  allegations 
in  j-egard  to  the  failure  to  support  his  father  and  mother, 
and  claimed  that  he  had  faithfully  performed  the  con- 
tract, made  for  their  support,  and  in  consideration  of 
which  the  deed  was  executed  to  him.  The  answer  denied 
that  the  deed  was  obtained  by  any  fraud  or  undue  influ- 
ence, but  was  entered  into  voluntarily,  and  in  order  that 
the  grantors  therein  might  be  supported  and  cared  for 
in  their  old  age.  The  answer  also  sets  up  that  in  Octo- 
ber, 1899,  the  provision  in  the  contract  in  regard  to  the 
payment  of  the  JIOO.OO  was  eliminated  therefrom  by  the 
written  direction  of  his  father  and  mother,  and  upon  their 
statement  that  they  did  not  need  the  f  100.00  specified  in 
the  contract;  and  that  the  letter  of  October  28, 1899,  and 
the  contract,  executed  on  October  30,  1899,  were  depos- 
ited in  a  certain  bank  named  in  the  answer.  The  answer 
alleges  that  the  attorney,  Grundy,  went  to  the  house  of 
John  Pittenger,  Sr.,  and  Julia  A.  Pittenger  at  their  re- 
quest, and  at  therequest  of  the  appellant,  and  drew  the 
papers  above  referred  to,  the  terms  of  which  were  dic- 
tated by  the  said  John  Pittenger,  Sr.,  in  the  presence  of 
Julia  A.  Pittenger,  and  read  over  by  them  both  and  volun- 
tarily signed  by  them  both;  and  that  the  original  contract 
was  destroyed  by  him  at  the  request  of  John  Pittenger,  Sr., 
and  that  Julia  A.  Pittenger  was  informed  in  regard  to  the 
same.  The  answer  denies  all  the  allegations  as  to  failure 
to  support  or  maintain  his  father  and  mother  in  accord- 
ance with  the  contract,  and  denies  that  the  appellant 
refused  to  sujjply  them  with  water,  fuel,  or  bread,  etc. 
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J.  E.  HoGAN,  and  L.  G.  Grundy,  for  appellant. 
J.  C.  &  W,  B.  McBride,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  issues,  presented  by  this  record,  are  principally 
issues  of  fact.  On  September  14,  1898,  the  father  and 
mother  of  appellant  executed  to  him  a  deed  of  their  home- 
stead farm,  consisting*  of  eighty  acres,  upon  condition 
that  he  would  support  them  during  their  natural  lives, 
and  furnish  and  supply  them  with  the  reasonable  com- 
forts and  necessaries  of  life,  suitable  to  their  condition, 
including:  such  medicines  and  medical  attendance  as  they 
might  require,  giving  them  the  right  to  retain  the  posses- 
sion of  the  premises  as  their  home  free  of  charge,  to  be 
kept  by  them  until  their  death,  unless  by  further  agree- 
ment thereafter  some  other  arrangement  for  their  home 
should  be  made;  and  also  that  he  would  pay  them  the 
sum  of  $100.00  in  mon^y  per  year. 

The  main  question  of  fact  is,  whether  or  not  the  appel- 
lant has  fulfilled  the  contract,  so  made  by  him. 

One  of  the  charges  in  the  bill  is,  that  the  deed  in 
question  was  procured  by  fraud  and  undue  influence.  We 
find  no  evidence  whatever  in  the  record  to  sustain  this 
charge.  The  fraud  or  undue  influence,  which  will  avoid  a 
will  or  deed,  must  be  directly  connected  with  the  execu- 
tion of  the  instrument,  {Guild  v.  Hull,  127  111.  523;  Francis 
V.  Wilkinson,  147  id.  370).  The  evidence  shows  that  the 
deed  was  executed  voluntarily  by  John  Pittenger,  Sr., 
and  Julia  A.  Pittenger,  his  wife,  on  September  14,  1898. 
At  that  time  the  fee  of  the  property  was  in  John  Pitten- 
ger, Sr.,  and  Julia  A.  Pittenger  had  only  the  interests  of 
homestead  and  inchoate  dower.  John  Pittenger,  Sr., 
lived,  after  the  execution  of  the  deed,  until  February  1, 

• 

1900,  at  which  time  he  died  still  owning  the  fee.  There 
is  no  testimony  whatever  in  the  record  that  the  appel- 
lant failed  to  properly  support  and  maintain  his  father 
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and  mother  during"  this  period.  The  testimony,  intro- 
duced for  the  purpose  of  showing  appellant's  failure  to 
carry  out  the  contract,  is  in  relation  to  his  alleged  treat- 
ment of  his  mother  after  his  father's  death.  The  contract 
did  not  provide  for  the  support  of  the  heirs  of  John  Pit- 
tehger,  Sr.,  but  only  for  the  support  of  himself  during 
his  lifetime  and  of  his  wife  during  her  lifetime.  When  he 
died,  therefore,  the  contract  was  ended  so  far  as  he  was 
concerned.  The  complainants  below  have  only  sought 
to  prove  that  appellant  failed  to  properly  support  his 
mother,  and  pay  her  JIOO.OO  a  year,  after  the  death  of 
the  father  on  February  1,  1900.  The  questions  involved, 
therefore,  which  relate  to  the  manner,  in  which  the  con- 
tract was  carried  out  after  the  death  of  the  father,  divide 
themselves  into  two  parts:  First,  was  the  appellant  at 
fault  in  not  furnishing  his  mother  proper  support  and 
maintenance  after  the  death  of  his  father?  and  second, 
was  he  at  fault  in  not  paying  her  $100.00  a  year  in  money, 
as  it  was  provided  that  he  should  do  in  the  original  con- 
tract of  September  14,  1898? 

First — Appellant  lived  with  his  wife  and  children — 
he  having  been  married  some  twenty-six  years  and  being 
over  fifty  years  of  age — on  his  farm  about  a  quarter  of 
a  mile  distant  from  the  farm  here  in  controversy,  being 
the  home  of  his  mother.  By  the  terms  of  the  contract 
she  had  a  right  to  remain  upon  the  home  farm  free  of 
charge,  and  occupy  it  until  her  death.  But  the  contract 
contemplates  that,  by  agreement  with  her,  some  other 
arrangement  might  be  made  for  a  home  for  her.  The 
proof  shows  that  the  appellant  offered  her  a  home  at  his 
house,  and  tried  to  persuade  her  to  come  and  live  with 
him,  instead  of  living  alone  upon  the  farm  here  in  con- 
troversy. She  did  once  or  twice  go  to  his  house  and 
remain  there  a  month  or  more,  but  left  and  went  back  to 
her  own  home  because  of  the  noise  made  by  appellant's 
children,  or  others  concerned  in  the  management  of  his 
farm.     She  also  stated  that  her  husband  had  requested 
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that  she  should  remain  upon  the  home  farm.  Her  deter- 
mination to  remain  upon  the  farm,  instead  of  living  with 
the  appellant,  required  him  to  furnish  her  with  the  nec- 
essary supplies  for  living  at  her  own  home,  and  also  to 
furnish  her  with  company,  or  somebody  to  stay  with  her 
and  look  after  her  in  her  old  age.  We  think  the  proof 
shows  by  an  overwhelming  preponderance  that  the  ap- 
pellant fulfilled  his  obligations  in  this  regard.  The  ap- 
pellee, Julia  A.  Pittenger,  remained  at  the  home  farm, 
with  the  exception  of  an  occasional  visit  for  a  few  weeks 
to  the  appellant's  house  or  to  the  house  of  her  brother, 
from  the  time  of  her  husband's  death  up  to  the  time  of 
the  beginning  of  this  suit  in  February,  1902,  and  subse- 
quently thereto.  Charles  Pittenger,  her  son,  had  not 
lived  with  his  father  and  mother  for  a  number  of  years, 
and  had  not  visited  the  old  home  for  a  number  of  years 
until  the  death  of  his  father,  when  he  came  to  the  lat- 
ter's  funeral.  He  had  received,  as  the  evidence  shows,  a 
considerable  amount  of  money  from  his  father  during  the 
latter's  lifetime,  but  contributed  nothing  to  his  mother's 
support  after  his  father's  death.  In  the  fall  or  winter  of 
1901,  he  came  back  and  visited  his  mother;  and  the  evi- 
dence tends  strongly  to  show  that  the  dissatisfaction, 
which  she  then  began  to  show,  was  due  to  the  influence 
of  her  son,  Charles.  She  asked  of  the  appellant  that  he 
give  or  lend  to  her  son,  Charles,  the  sum  of  $400.00,  which 
he  refused  to  do.  In  the  recent  case  of  Huffman  v.  Sharer, 
191  111.  79,  which  was  similar  in  many  respects  in  its  facts 
to  the  case  at  bar,  this  court  said  (p.  84):  "The  testimony 
of  the  plaintiff  in  error  demonstrated  that  his  mind  has 
been  greatly  impaired  by  age  and  his  memory  and  judg- 
ment much  weakened,  and  his  testimony,  together  with 
the  other  proofs  in  the  case,  fully  warranted  the  finding 
of  the  master,  which  was  approved  by  the  court,  that  his 
present  dissatisfaction  with  the  terms  of  the  conveyance 
was  inspired  by  other  interested  parties  who  have  ulte- 
rior desi^s  to  forward,  which  it  is  not  to  the  best  inter- 
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est  of  the  plaintiff  in  error  should  be  promoted."  While 
all  of  this  language  may  not  be  applicable  to  the  facts 
of  the  present  case,  yet  a  portion  of  it  is  so  applicable, 
that  is  to  say,  the  dissatisfaction  of  the  appellee,  Julia 
A.  Pittenger,  with  the  contract,  made  by  her  son  for  her 
support,  and  with  the  execution  of  the  deed,  is  shown  by 
the  testimony  to  have  been  inspired  by  interested  parties, 
who  had  ulterior  designs  to  promote. 

While  the  evidence  in  this  case  does  not  show  that 
there  was  any  fraud  or  undue  influence  exercised  over 
the  grantors  in  procuring  the  execution  of  the  deed  here 
sought  to  be  set  aside  at  the  time  of  the  execution  of  the 
same,  yet  the  doctrine,  laid  down  in  McClelland  v.  McClel- 
land^ 176  111.  83,  and  the  cases  therein  referred  to  and 
commented  upon,  is  invoked  for  the  purpose  of  carrying 
back  the  testimony  in  regard  to  what  occurred  after  the 
death  of  John  Pittenger,  Sr.,  and  making  it  apply  to  the 
intention  of  the  appellant  at  the  time  the  deed  was  made. 
The  doctrine  thus  sought  to  be  invoked  is  that,  where 
there  is  a  failure  to  perform  contracts  of  this  kind,  a 
court  of  equity  will  entertain  jurisdiction  to  set  aside 
a  deed,  upon  the  ground  that  the  circumstances  justify 
the  inference  of  an  abandonment  of  the  contract,  and  a 
presumption  of  a  fraudulent  intent  in  entering  into  the 
contract.  In  other  words,  it  is  claimed  by  the  appellees 
that  the  appellant  failed  to  properly  maintain  and  sup- 
port his  mother  after  the  death  of  his  father,  and  that 
his  conduct  in  this  regard  gives  rise  to  the  presumption 
that  he  entered  into  the  contract  originally,  and  obtained 
the  deed,  with  a  fraudulent  intent.  We  have  no  fault  to 
find  with  this  doctrine,  which  has  been  laid  down  by  this 
court  in  a  number  of  cases,  but  we  fail  to  see  that  the 
appellant  was  guilty  of  any  such  conduct  in  this  case  as 
to  justify  the  presumption  that  his  original  intention  in 
obtaining  the  deed  was  fraudulent. 

The  testimony,  upon  which  the  court  below  based  its 
decree,  is  principally  that  of  the  appellee,  Julia  A.  Pit- 
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tenger,  and  her  son,  Charles,  and  a  son  or  daughter  of 
the  latter. 

The  interest  and  bias  of  this  testimony  are  apparent 
upon  its  face,  while  the  testimony  as  to  the  fulfillment  of 
the  contract  by  the  appellant  comes  from  disinterested 
parties,  and  is  of  a  convincing  character.     In  the  first 

■ 

place,  while  the  contract  does  not  specify  that  the  ap- 
pellant was  obliged  to  secure  and  provide  families  or 
persons  to  reside  with  his  mother  in  her  home,  yet  the 
evidence  shows  that  he  did  so,  and  that  he  paid  them 
with  his  own  money  for  their  services  in  this  respect. 
The  evidence  is  too  voluminous  to  justify  us  in  analyzing 
and  commenting  upon  all  of  it,  but  a  few  salient  features 
may  be  noticed.  For  instance,  from  February  1,  1900, 
the  time  of  the  death  of  the  appellant's  father,  up  to  and 
after  February,  1902,  when  this  suit  was  begun,  there 
were  only  a  few  weeks  when  the  appellant's  mother  was 
without  company  upon  the  home  farm.  In  February, 
1900,  Laura  Burchfield,  a  niece  of  Mrs.  Pittenger,  stayed 
with  her  until  appellant  could  procure  some  one  to  go 
there,  and  was  paid  for  so  doing  by  the  appellant.  Elias 
Burton  and  his  wife  went  to  live  with  her  in  March,  1900, 
and  stayed  with  her  until  September  of  the  same  year. 
Mrs.  Pittenger  then  went  to  the  appellant's  home  and 
remained  there  a  while.  Then  in  November  one  Rhodes 
and  his  wife  came  to  her  home  and  stayed  with  her  un- 
til about  March,  1901.  Then  one  Christian  and  his  wife 
stayed  with  her  from  March  1,  1901,  until  about  Septem- 
ber of  the  same  year;  then  other  parties,  to-wit.  Bertha 
Neff,  and  Charles  Mitchell,  and  a  son  of  appellant  stayed 
with  her  at  different  times;  then  one  Mrs.  Amanda  Kiger 
came  and  stayed  with  her  until  about  New  Year's  day  in 
1902.  During  this  time,  also,  one  Hamilton  Cole  stayed 
there  a  month  or  so,  and  also  Ida  Pittenger,  appellant's 
daughter,  stayed  there  four  weeks  or  over.  After  that; 
a  man,  named  Pope,  and  his  wife,  came  and  stayed  with 
her.     All  these  persons  were  procured  to  attend  ppon 
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Mrs.  Pittengcer  by  her  son,  the  appellant,  and  nearly  all 
of  thera  were  paid  by  him  to  do  so.  Without  further  com- 
ment upon  this  branch  of  the  testimony,  it  is  sufficient  to 
say  that  the  appellant  procured  ten  or  twelve  families 
or  individual  persons,  not  including  his  son  and  daugh- 
ter, to  stay  with  Mrs.  Pittenger  from  February,  1900, 
until  about  October,  1902.  After  the  beginning  of  this 
suit  in  February,  1902,  she  left  the  farm  for  a  consider- 
able time  and  lived  with  her  brother  or  her  nephews  and 
nieces,  and  during  all  this  time  the  appellant  paid  her 
board  to  the  parties  with  whom  she  so  lived. 

The  evidence  also  shows  that,  during  the  time  when 
his  mother  remained  on  the  farm,  the  appellant  himself 
went  there  several  times  a  week,  and  some  member  of 
his  family  was  there  almost  every  day,  and  he  sent  to 
his  mother  fresh  milk  and  butter  and  provisions,  and 
also  sent  her  fuel  and  ice,  and  did  all  that  he  could  to 
make  her  stay  comfortable.  The  testimony,  that  she 
was  well  provided  for,  comes  from  neighbors  and  per- 
sons thus  living  with  her,  who  can  have  no  possible  in- 
terest in  this  suit.  Their  testimony  is  overwhelmingly 
convincing  to  the  effect  that  the"  appellant  not  only  pro- 
vided her  with  attendants  or  companionship,  but  provi- 
ded her  also  with  provisions  and  other  necessaries  of 
life.  A  few  persons  were  put  upon  the  stand,  who  stated 
that,  at  certain  times  when  they  took  meals  there,  the 
bread  would  be  stale  or  heavy,  and  at  one  time  the  well 
was  broken,  or  there  was  some  difficulty  about  getting 
water,  but  these  were  small  matters  and  of  minoi*  import- 
ance. A  slight  or  partial  neglect  on  the  part  of  one  of 
the  contracting  parties  to  observe  some  of  the  terms  or 
conditions  of  the  contract  will  not  justify  the  other  party 
in  abandoning  or  rescinding  the  same.  A  deed  or  con- 
tract, made  in  consideration  of  the  support  of  the  grant- 
ors, will  only  be  set  aside  in  equity  where  there  has  been 
an  entire  failure  or  refusal  to  perform  the  agreement, 
or  at  least  such  a  substantial  failure  to  perform  the  con- 
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tract  in  respect  to  material  matters  as  would  render  the 
performance  of  the  rest  a  thing  different  from  what  was 
contracted.  As  was  said  in  Weintz  v.  Eafner,  78  111.  27: 
"Appellee  had  no  right  to  rescind  the  contract  and  re- 
cover the  purchase  money  paid,  unless  appellant  had 
faile.d,  in  a  substantial  manner,  to  observe  his  part  of  the 
contract.  A  slight  or  partial  neglect  on  the  part  of  one 
of  the  parties  to  a  contract  to  observe  some  of  the  terms 
or  conditions  thereof,  will  not  justify  the  other  party  to 
at  once  abandon  the  agreement.  As  was  said  in  Selby  v 
Hutchinson,  4  Gilm.  319,  in  order  to  justify  an  abandon- 
ment of  the  contract,  and  of  the  proper  remedy  grow- 
ing out  of  it,  the  failure  of  the  opposite  party  must  be  a 
total  one.  The  object  of. the  contract  must  have  been 
defeated  or  rendered  unattainable  by  his  misconduct  or 
default.  .  For  partial  derelictions  and  non-compliances 
in  inatters  not  necessarily  of  first  importance  to  the  ac- 
complishment of  the  object  of  the  contract,  the  party 
injured  must  still  seek  his  remedy  upon  the  stipulations 
of  the  contract  itself."  (See  also  Leopold  v.  Salkeyy  89  111. 
412;  my  of  Elgin  v.  Joslyn,  136  id.  525.)  We  think  that, 
under  the  evidence  here,  an  effort  was  made  by  the  ap- 
pellant in  gopd  faith  to  effect  a  substantial  compliance 
with  the  agreement  and  that  such  effort  was  successful. 
The  evidence  tends  to  show  that  Mrs.  Pittenger,  who 
was  an  old  lady  upwards  of  eighty  years  pf  age  at  the 
time  when  most  of  these  transactions  occurred,  would 
become  dissatisfied  with  persons  living  with  her,  so  that 
they  were  obliged  to  leave.  Many  of  her  complaints, 
which  seemingly  reflected  upon  the  conduct  of  the  ap- 
pellant, were,  as  matter  of  fact,  due  to  the  whims  and 
fancies  of  old  age,  and  a  feeling  of  loneliness  natural  to 
her  after  the  death  of  her  husband.  She  declined  ap- 
pellant's offer  to  take  her  to  his  home,  and  to  give  her 
the  best  room  in  his  house,  if  she  desired  it.  But  when 
she  remained  in  her  own  home,  or  went  elsewhere,  she 
was  always  supported  by  the  appellant  at  bis  own  ex- 
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pense,  and,  as  we  read  the  testimony,  adequately  and 
comfortably.  In  addition  to  this,  there  is  abundance  of 
testimony  in  the  record  proving  declarations  which  were 
made  by  the  appellee,  Julia  A.  Pitteng'er,  as  to  the  ap- 
pellant's kindness  to  her.  Before  she  fell  under  the  in- 
fluence of  her  son,  Charles,  she  frequently  stated  to  other 
people — who  so  testify — that  the  appellant  had  done  all 
for  her  comfort,  which  she  could  ask,  and  furnished  her 
with  all  the  necessaries,  which  she  required. 

Second — The  second  ground,  upon  which  the  failure  to 
keep  his  contract  is  charged  against  the  api>ellant,  is  that 
he  neglected  to  pay  the  $100.00  per  year,  which  the  orig- 
inal contract  required  him  to  pay.  In  explanation  of  this 
matter  the  appellant  introduced  the  evidence  set  forth 
in  tlie  statement  preceding  this  opinion,  which  shows 
that  the  original  contract  was  subsequently  changed 
and  modified  by  leaving  out  the  provision  requiring  the 
payment  of  the  $100.00  per  year.  The  letter,  directing 
that  the  contract  be  changed  in  this  regard,  was  signed 
by  John  Pittenger,  Sr.,  and  Julia  A.  Pittenger,  his  wife. 
There  is  not  a  particle  of  evidence  to  show  that  the  let- 
ter was  not  signed  voluntarily  by  John  Pittenger,  Sr. 
Mrs.  Pittenger  admits  that  she  signed  the  letter,  and 
that  she  did  it  at  the  request  of  her  husband,  who  had 
already  i)ut  his  signature  to  the  letter  before  he  asked 
her  to  do  so.  The  reason,  given  in  the.letter  for  reliev- 
ing appellant  from  the  necessity  of  paying  this  $100.00, 
is  that  it  was  not  needed  by  his  father  and  m'other.  The 
proof  shows  that  he  gave  his  mother  money  from  time 
to  time,  and  the  testimony  of  persons,  who  lived  with 
her  shows  that  they  were  authorized  by  the  appellant 
to  make  purchases  for  her,  requiring  money  and  subse- 
quently paid  for  by  him.  Mrs.  Pittenger  states  in  her 
testimony  that,  when  she  signed  the  letter  consenting  to 
the  modification  of  the  contract  in  the  respect  named, 
she  did  not  know  that  the  provision  regarding  the  $100.00 
was  to  be  left  out.     There  is,  however,  a  considerable 
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amount  of  testimony  in  the  record  by  outside  parties  to 
the  effect,  that  she  stated  to  them  at  different  times  that 
the  appellant  was  relieved  from  the  necessity  of  paying" 
this  $100.00,  because  she  and  her  husband  did  not  need 
it.  Her  testimony  upon  this  subject  is  weakened  by  the 
evidence  of  witnesses,  who  swear  to  her  declarations  to 
the  contrary  of  what  she  testifies  to,  A  duplicate  of  the 
contract  of  October,  1899,  was  within  her  control,  or 
within  the  control  of  some  of  the  appellees  here  acting 
with  her,  for  more  than  two  years  after  the  death  of 
John  Pittenger,  Sr.,  and,  if  any  fraud  had  been  practiced 
in  modifying  the  original  contract  by  leaving  out  the 
provision  in  regard  to  the  $100.00,  it  is  singular  that  the 
silence  of  the  second  contract  upon  this  subject  was  not 
noticed.  It  would  seem  natural  that  the  omission  of  the 
$100.00  from  the  modified  contract  would  have  been  no- 
ticed during  this  long  period,  if  there  had  been  any  fraud 
in  procuring  the  modification  of  the  contract.  Mrs.  Pit- 
tenger's  name  having  been  signed  to  the  letter,  consent- 
ing to  the  change  in  the  contract,  it  requires  clear  and 
conclusive  testimony  to  show  that  she  was  deceived,  or 
imposed  upon  in  any  way,  when  she  so  signed  the  let- 
ter in  view  of  the  fact  that  her  husband  signed  it  at  the 
same  time,  and  requested  her  to  sign  it. 

Third — Some  stress  is  laid  by  the  appellees  upon  the 
fact  that  certain  issues  in  this  case  were  submitted  to 
the  jury,  and  that  the  answers,  returned  by  the  jury  to 
the  questions  propounded  to  them,  were  in  favor  of  the 
appellees,  and  against  the  appellant  upon  the  points 
here  involved.  In  reply  to  this  it  is  sufficient  to  say 
that,  where  a  chancellor  submits  controverted  questions 
of  fact  to  a  jury,  the  verdict  or  finding  of  the  jury  is  ad- 
visory merely.  He  may  adopt  the  verdict,  or  set  the 
same  aside,  and  re-submit  the  question  to  the  jury,  or  he 
may  disregard  it,  and  enter  such  a  decree  as  in  his  judg- 
ment equity  demands.  "He  may  enter  his  decree  after 
setting  the  verdict  aside,  or  without  setting  it  aside." 
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{Guild  V.  Hull,  127  111.  523).  We  think  that  some  of  the 
instructions,  which  were  given  to  the  jury  by  the  court, 
were  misleading  and  erroneous,  but  inasmuch  as  the 
verdict  was  advisory  merely,  and  not  binding  upon  the 
chancellor,  the  error  in  this  regard  is  unimportant  in 
determining  the  correctness  of  the  decree,  which  was 
finally  rendered.  It  will  be  presumed  that  the  court  dis- 
regarded irrelevant  evidence,  and  predicated  the  find- 
ings upon  legal  admissible  evidence.  Notwithstanding 
the  fact  that  there  was  here  a  submission  of  certain 
questions  to  be  determined  by  the  jury,  we  yet  think 
that  the  only  material  question  to  be  considered  by  us  is, 
whether  the  decree,  rendered  by  the  court,  is  sustained 
by  the  evidence;  that  is,  by  the  legal  testimony,  such  as 
is  admissible  under  the  established  rules  of  evidence. 
(Peabody  v.  Kendall,  145  111.  519).  The  final  decree  shows 
that  it  was  based  not  only  upon  a  consideration  by  the 
chancellor  of  the  evidence,  but  also  upon  a  consideration 
of  the  finding  made  by  the  jury;  and  it  may  be  that  the 
chancellor  did  not  rely  as  completely  upon  his  own  in- 
terpretation of  the  evidence,  as  he  would  have  done,  if 
there  had  been  no  action  on  the  part  of  the  jury.  But  in 
view  of  the  character  of  the  testimony  in  this  case  we 
cannot  resist  the  conclusion,  that  the  jury  were  carried 
away  by  sympathy  for  this  old  lady^  as  they  rendered  a 
verdict  which  is  contrary  to  the  weight  of  the  evidence. 
In  our  opinion  the  decree  of  the  court  is  not  sustained 
by  the  proof. 

Accordingly,  the  decree  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court  with 

directions  to  dismiss  the  bill. 

fieversed  and  remanded. 
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The  American  Hoist  and  Derrick  Company 

V. 

William  E.  Hall. 

Opinim  filed  ApHl  SO,  1904, 

.  1.  Fraud — application  of  rule  that  one  alleging  fraud  must  prove  it. 
The  fact  that  an  alleged  fraudulent  transaction  is  between  rela- 
tives does  not  change  the  rule  that  one  alleging  fraud  in  a  cred- 
itor's bill  must  prove  it  by  a  preponderance,  the  relationship  being 
merely  a  circumstance  to  excite  suspicion. 

2.  Evidence— pariy  vohirUaHly  putting  witness  on  the  stand  cannot 
impeach  him.  A  complainant  who  voluntarily  puts  the  defendant 
upon  the  stand  and  makes  him  his  own  witness  cannot  impeach 
him,  although  he  is  not  bound  by  the  conclusions  of  the  witness 
and  may  contradict  him  by  other  witnesses. 

3.  Practice — Tiot  error  for  court  to  refuse  to  hear  testimony  pending 
exceptions  to  master^s  report.  It  is  not  error,  in  a  chancery  case,  for 
the  court  to  refuse  to  hear  additional  testimony  pending  the  deter- 
mination of  exceptions  to  the  master's  report,  there  being  nothing 
to  bring  the  case  within  any  exception  to  the  general  rule. 

American  Hoist  and  Derrick  Co.  v.  Hall,  110  111.  App.  463,  affirmed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E,  P.  Vail,  Judge,  pre- 
siding. 

HoYNE,  O'CoNNOU  &  HoYNE,  for  appellant. 

John  W.  Smith,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

On  January  9,  1899,  the  appellant  filed  a  creditor's 
bill  to  set  aside  certain  conveyances  of  real  estate  made 
by  Charles  E.  Hall  to  his  son,  William  E.  Hall,  the  ap- 
pellee. The  bill  charges  that  the  conveyances  were  made 
without  any  consideration,  and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the  creditors  of  Charles 
E.  Hall,  and  that  the  appellee,  William  E.  Hall,  holds 
the  property  in  secret  trust  for  the  benefit  of  Charles  E. 
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Hall.  The  bill  made  Charles  E.  Hall  a  party  defendant, 
but  he  died  during  the  pendency  of  the  suit. 

On  October  20,  1898,  the  appellant  recovered  a  judge- 
ment against  Charles  E.  Hall  in  the  circuit  court  of  Cook 
county  for  $4458.56  and  costs  of  suit  upon  three  promis- 
sory notes  dated  September  15,  1897,  signed  by  the  Min- 
nehaha Granite  Company  and  guaranteed  by  Charles 
E.  Hall  and  others.  An  execution  was  issued  upon  this 
judgment  against  Charles  E.  Hall,  and  on  December  20, 
1898,  it  was  returned  nulla  bona.  The  property  in  con- 
troversy is  situated  in  the  city  of  Chicago,  and  is  known 
as  3550  Vernon  avenue,  7143  South  Chicago  avenue,  8457- 
8459  Ontario  avenue  and  5235  Wabash  avenue.  The  deed 
conveying  the  Vernon  avefiue  property  is  dated  July  21, 
1897,  and  purports  to  have  been  acknowledged  upon  the 
same  day  and  filed  for  record  September  28,  1897.  It  re- 
cites a  consideration  of  $7000,  and  warrants  the  premises 
to  be  free  and  clear  of  encumbrance.  The  deeds  convey- 
ing the  other  pieces  of  property  are  all  dated  September 
28,  1897,  and  purport  to  have  been  acknowledged  upon 
the  same  day  and  filed  for  record  October  1,  1897.  The 
deed  conveying  the  South  Chicago  avenue  lot  recites  a 
consideration  of  $2000,  subject  to  an  encumbrance  of  $600. 
The  deed  conveying  the  Ontario  avenue  lot  recites  a  con- 
sideration of  $2000,  and  the  deed  for  the  Wabash  avenue 
lot  recites  a  consideration  of  $1000  and  states  that  the 
property  is  subject  to  an  encumbrance  of  $3000. 

The  cause  being  at  issue  was  referred  to  a  master  in 
chancery,  who  made  his  report  recommending  that  the 
bill  be  dismissed  for  want  of  equity.  Exceptions  were 
filed  to  this  report  and  were  overruled  by  the  chancellor 
and  the  bill  dismissed  at  complainant's  cost.  An  appeal 
was  prayed  to  the  Appellate  Court,  where  the  order  of 
the  circuit  court  was  affirmed,  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

There  are  two  questions  raised  upon  this  appeal.  It 
is  first  insisted  by  appellant  that  the  evidence  sustains 
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the  allegations  of  the  bill,  and  that  the  chancellor  erred 
in  dismissing  it.  Upon  the  trial  before  the  master  the 
appellee,  William  E.  Hall,  was  placed  upon  the  stand 
by  appellant,  and  he  gave  the  principal  testimony  ap- 
pearing in  the  record.  He  testified  that  all  of  the  prop- 
erties in  controversy  had  been  in  the  name  of  his  father, 
Charles  E.  Hall,  for  a  great  many  years  before  they 
were  conveyed  to  him;  that  the  father,  though  holding 
the  title,  had  no  interest  whatever  in  the  Vernon  ave- 
nue property,  but  it  belonged  to  him,  (the  witness,)  and 
at  the  time  of  the  conveyance  was  occupied  by  him  as  a 
homestead  and  had  been  so  occupied  for  several  years. 
He  also  testified  that  he  had  for  many  years  owned  a 
half  interest  in  all  of  the  other  pieces  of  property,  and 
they  were  purchased  by  himself  and  his  father  on  their 
joint  account,  each  owning  a  half  interest;  that  the  titl-e 
to  all  the  properties  was  taken  in  his  father's  name  be- 
cause, witness  being  a  physician,  he  feared  blackmail- 
ing suits  might  be  brought  against  him  for  malpractice; 
that  by  the  deeds  of  conveyance  in  controversy  he  ac- 
quired from  his  father  only  the  other  half ,  interest  in 
the  properties,  other  than  the  Vernon  place,  and  that  his 
father's  half  interest  in  the  properties  was  conveyed  to 
him  in  part  payment  of  a  large  indebtedness  which  his 
father  owed  him  for  money  loaned,  from  time  to  time, 
during  many  past  years,  and  to  help  his  father  pay  his 
share  of  the  purchase  price  of  the  same,  and  for  im- 
provements, repairs  and  taxes  on  the  property.  He  fur- 
ther testified  that  prior  to  January,  1895,  he  carried  a 
small  pocket  memorandum  book  in  which  he  entered  the 
amounts  advanced  by  him  to  his  father,  but  had  lost  it, 
and  at  the  time  of  the  loss  it  showed  the  balance  which 
his  father  owed  him  to  be  $7280;  that  on  the  third  day  of 
January,  1897),  his  father  called  at  his  office  and  he  then 
informed  his  father  of  the  balance  due  him;  that  there- 
upon his  father  took  from  his  pocket  a  small  memoran- 
dum book  in  which  he  kept  account  of  the  sums  received 
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by  bim  from  the  witness,  and  after  looking  it  over  said 
the  balance  of  $7280  was  correct,  and  that  thereupon  he 
(the  witness)  directed  his  book-keeper  to  enter  this  bal- 
ance in  his  office  ledger,  and  he  himself  entered  it  in  a 
small  memorandum  book  in  which  he  afterwards  kept 
his  account  of  all  sums  advanced  by  him  to  his  father 
after  that  date.  He  also  testified  that  he  loaned  his 
father  a  considerable  amount  of  money  to  invest  in  the 
Minnehaha  Granite  Company,  and  after  the  investment 
was  made  lost  confidence  in  the  company,  and  in  Decem- 
ber, 1895,  went  to  his  father  and  demanded  from  him  a 
deed  to  the  Vernon  avenue  property  and  a  settlement  of 
air  accounts  against  his  father,  but  they  came  to  no  defi- 
nite understanding  at  that  time,  except  that  the  father 
promised  to  convey  the  Vernon  avenue  property  to  him; 
that  in  the  following  March  he  called  upon  his  father 
a  second  time  and  demanded  a  settlement,  and  in  July 
thereafter  both  he  and  his  father  went  to  the  office  of 
Elisha  Whittlesey,  Jr.,  his  attorney,  and  there  went  over 
their  accounts,  and  then  and  there  agreed  that  the  father 
was  indebted  to  him  in  the  sum  of  J9862,  and  that  the 
father  should  convey  to  him  his  one-half  interest  in  all 
of  the  properties  in  part  payment  of  that  amount  and 
should  execute  a  deed  to  him  for  the  Vernon  avenue 
property,  and  that  in  pursuance  of  that  agreement  the 
deeds  in  controversy  were  executed  for  such  prima  facie 
indebtedness  existing  between  them.  Outside  of  this 
testimony  there  was  verj^  little,  if  any,  direct  evidence 
offered  by  appellant  tending  to  sustain  the  allegations 
of  its  bill. 

It  is  claimed,  however,  that  such  testimony  is  uncer- 
tain, contradictory  and  suspicious,  and  a  great  deal  of 
the  briefs  and  arguments  of  counsel  for  appellant  is  de- 
voted to  pointing  out  such  uncertainties  and  contradic- 
tions. If  this  evidence  should  be  treated  unworthy  of 
belief  and  of  no  weight  or  credit  whatever,  it  would  be 
of  no  avail  to  the  appellant,  because  in  that  event  it 
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"would  be  left  without  proof  to  sustain  the  allegations  of 
the  bill.  All  transactions  are  presumed  to  be  fair  and 
honest  until  the  contrary  is  proven.  Appellant  having 
alleged  fraud,  the  burden  was  upon  it  to  prove  that  alle- 
gation by  a  preponderance  of  the  evidence.  {Schroeder  v. 
Walsh,  120  111.  403;  O'Neal  v.  Boone,  82  id.  589;  Bear  v.  Bear, 
145  id.  21;  Merchants'  Nat,  Bank  v.  Lyoni  185  id.  343.)  The 
fact  that  the  alleged  fraudulent  transaction  occurs  be- 
tween relatives  will  not  change  the  rule  as  to  the  burden 
of  proof,  the  relationship  being  merely  a  circumstance 
which  may  excite  suspicion,  but  will  not  of  itself  amount 
to  proof  of  fraud.  {Wightman  v.  Hart,  37  111.  123;  Schroeder 
V.  Walsh,  supra;  Merchants'  Nat  Bank  v.  Lyon,  suj)ra,)  Ap- 
pellant voluntarily  put  appellee  upon  the  witness  stand 
and  made  him  its  own  witness,  thereby  vouching  for  his 
credibility,  and  while  it  is  true  it  was  not  bound  by  his 
conclusions  and  might  contradict  him  by  other  witnesses, 
yet  it  could  not  impeach  him.  {Mitchell  v.  Sawyer,  115  111. 
650;  Bowman  v.  Ash,  143  id.  649;  1  Greenleaf  on  Evidence, 
sec.  442.)  The  fact  that  no  note  or  receipts  were  passed 
between  the  parties  at  the  time  of  the  alleged  settle- 
ment, and  that  the  title  was  first  placed  by  appellee  in 
his  father  for  an  improper  purpose,  to  avoid  blackmail, 
and  that  tax  receipts  and  entries  in  books  may  have 
been  altered  after  the  death  of  the  father  and  prior  to  the 
hearing  of  this  cause,  would  only  tend  to  cast  suspicion 
upon  the.testimony  of  its  own  witness,  and  clearly  would 
not  amount  to  proof  that  the  conveyance  sought  to  be 
impeached  was  made  without  consideration,  and  for  the 
purpose  of  hindering,  delaying  and  defrauding  the  cred- 
itors of  Charles  E.  Hall.  But  in  addition  to  this,  we  find, 
upon  an  examination  of  the  record,  that  appellee  was 
corroborated  in  his  testimony  as  to  the  main  facts  by 
other  witnesses.  One  witness  testified  that  he  was  pres- 
ent at  the  time  of  the  settlement  between  appellee  and 
his  father,  and  that  he  went  over  their  accounts  with 
them  and  aided  them  in  arriving  at  the  balance  due.    An- 


602        Amer.  Hoist  and  Derrick  Co.  v.  Hall.     [208  IlL 

other  testified  that  she  was  present  on  many  occasions 
and  saw  various  sums  of  money  paid  by  appellee  to  his 
father.  Another  testified  to  many  acts  of  ownership  ex- 
ercised by  the  appellee  over  the  different  pieces  of  prop- 
erty here  in  controversy  long  before  the  conveyances 
were  made,  such  as  letting"  contracts  for  painting,  pa- 
pering", plumbing  and  repairs,  which  were  paid  for  by 
appellee;  and  still  another  witness  testified  that  appel- 
lee placed  one  of  these  pieces  of  property  in  his  hands 
for  sale  before  the  transfer  by  his  father  to  him.  The  evi- 
dence also  shows  that  the  conveyances  were  made  only 
about  two  weeks  after  the  notes  were  given  upon  which 
complainant  obtained  its  judgment  and  more  than  a  year 
prior  to  the  entry  of  that  judgment.  Prom  all  the  facts 
and  circumstances  in  evidence  in  the  case  we  are  unable 
to  see  upon  what  theory  the  allegations  of  the  bill  could 
have  been  sustained. 

It  is  further  insisted,  on  behalf  of  appellant,  that  the 
court  below  erred  in  refusing  to  admit  the  testimony  of 
a  witness  named  Waixel  at  the  hearing  on  the  master's 
report.  The  cause  had  been  referred  to  the  master  and 
he  had  taken  the  evidence  and  reported  the  same,  to- 
gether with  his  conclusions  of  law  and  fact.  Exceptions 
had  been  filed  to  that  report,  and  while  they  were  under 
consideration  by  the  chancellor  the  testimony  of  the  wit- 
ness was  offered.  We  have  held  that,  as  a  general  rule, 
it  is  error  for  the  court,  under  such  circumstances,  to 
hear  evidence  not  considered  by  the  master.  {Smith  v. 
BilllngSy  170  111.  543;  Bnie.ggestradt  v.  Ludwig^'lSAi  id.  24.) 
There  is  nothing  in  this  record  to  bring  the  case  within 
any  exception  to  the  rule. 

We  are  of  the  opinion  that  the  decree  of  the  circuit 
court  dismissing  the  bill  was  clearly  in  conformity  with 
the  law  and  evidence  produced  upon  the  hearing,  and 
that  the  Appellate  Court  properly  affirmed  the  same. 

Decree  affirmed. 
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Samuel  B.  Michaels 

V, 

The  People  op  the  State  op  Illinois. 

Opinion  filed  April  SO,  1904, 

1.  Evidence — unauthenticated  files  of  cdleged  suit  in  foreign  State  not 
admissible,  Unauthenticated  papers  purporting^  to  show  the  com- 
mencement of  an  attachment  suit  before  a  justice  of  the  peace  in  a 
foreign  State,  the  garnishment  of  money  of  defendant  and  settle- 
ment of  the  suit  are  not  admissible  in  evidence  to  prove  such  facts. 

2.  Criminal  LAW--«?^n  giving  instruction  as  to  effect  of  confession  is 
error.  Giving  an  instruction  stating  the  legal  effect  of  a  confes- 
sion of  guilt  is  error,  where  the  effect  thereof  is  to  mislead  the  jury 
into  believing  that  alleged  admissions  of  facts  criminating  in  their 
nature  amount  to  a  confession. 

3.  Same — confession  defined,  A  confession  is  a  voluntary  decla- 
ration by  a  person  charged  with  crime  of  his  agency  or  participa- 
tion in  the  crime,  and  not  merely  a  declaration  or  admission  of 
facts  criminating  in  their  nature  or  tending  to  show  guilt. 

Writ  op  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  T.  N.  Green,  Judg^e,  presiding-. 

Joseph  A.  Weil,  for  plaintiff  in  error. 

H.  J.  Hamlin,  Attorney  General,  and  W.  V.  Teppt, 
State's  Attorney,  (George  B.  Gillespie,  of  counsel,)  for 
the  People. 

Mr.  Justice  Cartwrigut  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  convicted  in  the  circuit  court 
of  Peoria  county  upon  an  indictment  charg"ing  him  with 
forging"  a  check  in  the  name  of  C.  Schilling  &  Co.,  of 
SanPrancisco,  California,  on  the  Third  National  Bank  of 
SanFrancisco,  dated  October  10,  1901,  for  $75,  payable 
to  the  order  of  W.  E.  Hull. 

The  evidence  tended  to  prove  that  on  the  date  of  the 
check  a  person  representing  himself  to  be  Mr.  Schilling, 
of  Schilling  &  Co.,  of  SanPrancisco,  California,  gave  to 
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William  E.  Hull,  manager  of  Clarke's  distillery,  at  Peo- 
ria, an  order  for  one  hundred  barrels  of  Clarke's  rye 
whisky,  to  be  shipped  to  SanPrancisco;  that  this  person 
bought  in  Peoria  three  or  four  diamonds,  amounting  to 
fl50,  and  afterward  stated  that  the  purchase  made  him 
short  of  money  and  he  must  wire  for  funds  to  get  to  Den- 
ver; that  Hull  offered  to  let  him  have  money,  and  he  drew 
the  check  in  question,  for  which  Hull  gave  him  f75.  The 
defendant  was  arrested  in  Memphis,  Tennessee,  on  Jan- 
uary 24, 1903,  and  was  brought  to  Peoria,  wherie  the  trial 
took  place  in  November,  1903.  The  principal  question 
of  fact  was  the  identity  of  the  defendant  with  the  person 
who  drew  the  check,  and  upon  that  subject  the  evidence 
was  contradictor5\  He  was  identified  with  more  or  less 
certainty  by  several  persons  who  saw  the  man  who  drew 
the  check  in  Peoria,  while  some  others  failed  to  identify 
him  as  such  person.  There  was  evidence,  consisting  of 
the  book  of  the  hotel  where  he  boarded  and  the  testimony 
of  witnesses,  that  on  the  date  of  the  check  he  was  stay- 
ing at  said  hotel  in  Chicago  with  his  wife. 

We  are  of  the  opinion  that  the  defendant  did  not  have 
a  fair  trial,  and  that  the  judgment  must  be  reversed  on 
account  of  prejudicial  error  in  the  admission  of  evidence 
and  in  giving  an  instruction  at  the  request  of  the  People. 
Joseph  Parnbacher,  of  Memphis,  Tennessee,  was  called 
as  a  witness  for  the  People,  and  testified  that  he  was  ja 
clerk  and  deputy  sheriff  in  the  office  of  P.  W.  Davis,  a  jus- 
tice of  the  peace  in  that  city.  He  produced  several  papers 
purporting  to  be  the  files  of  an  attachment  suit  for  $75 
brought  by  said  W.  E.  Hull  against  the  defendant  before 
said  P.  W.  Davis,  as  a  justice  of  the  peace,  and  testified 
to  the  signatures  of  the  justice  subscribed  to  the  same. 
The  papers  consisted  of  an  affidavit  for  a  writ  of  at- 
tachment signed  by  W.  E.  Hull  and  sworn  to  before  the 
said  P.  W.  Davis,  a  bond,  a  writ  of  attachment  issued  by 
Davis,  a  return  by  the  sheriff  showing  service,  and  that 
he  garnisheed  the  State  National  Bank,  and  a  statement 
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sig^ned  by  the  bank  that  there  was  $1000  to  the  credit  of 
the  defendant  in  the  bank.  There  was  a  memorandum 
on  the  process  which  the  witness  testified  that  he  had 
written:  "Settled  by  the  defendant  paying"  into  court  the 
amount  of  debt  and  costs  this  26th  day  of  January,  1903." 
He  testified  that  he  went  over  to  the  city  prison,  where 
the  defendant  was  confined,  and  broug'ht  him  into  the 
justice  court  to  his  attorney,  and  after  a  consultation 
the  attorney  paid  into  court  the  amount  for  which  the 
suit  was  beg"un,  and  costs.  These  papers  were  then  of- 
fered in  evidence  and  were  admitted  over  the  objection 
of  the  defendant.  The  papers  were  not  authenticated 
in  any  manner,  and  there  was  no  attempt  to  authenticate 
them,  under  the  act  of  Congress  or  otherwise.  There  was 
no  evidence  that  P.  W.  Davis  was  a  justice  of  the  peace 
in  Tennessee,  and  our  courts  do  not  even  take  judicial 
notice  who  are  justices  of  the  peace  within  this  State 
beyond  the  county  where  the  court  is  held.  There  was 
no  evidence  as  to  the*jurisdiction  of  justices  of  the  peace 
in  that  State,  and  the  alleged  files  of  the  suit  were  not 
admissible  in  evidence.  {Bnzckett  v.  People,  64  111.  170.) 
The  defendant  testified  that  he  was  not  out  of  the  jail 
on  that  day;  that*  he  was  never  in  the  office  of  the  jus- 
tice of  the  peace;  that  if  the  money  was  paid  it  was  by 
his  intended  bondsman  as  a  deposit  and  security  for  the 
claim.  The  reply  made  on  behalf  of  the  People  is,  that 
the  papers  were  admissible  because  they  were  not  in- 
tended to  prove  a  judgment  against  the  defendant,  but 
merely  to  prove  the .  settlement  of  the  suit  by  payment 
of  the  amount  for  which  the  writ  was  issued,  and  costs. 
We  do  not  understand  that  the  nature  of  the  inference 
to  be  drawn  from  evidence  affects  the  competency  of  the 
evidence  or  dispenses  with  the  necessity  of  legal  proof  of 
facts.  The  papers  were  offered  to  prove  the  commence- 
ment of  the  attachment  suit  before  a  supposed  justice  of 
the  peace  in  another  State,  the  garnishment  of  moneys 
gf  tjie  defendant  in  the  bank,  and  the  settlement  of  th§ 
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suit  by  paying  the  amount  demanded  and  costs  of  the 
proceeding's.   They  were  not  legal  evidence  of  such  facts. 

The  court  gave  to  the  jury  the  following  instruction 
at  the  instance  of  the  People: 

"The  jury  are  instructed  that  if  you  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
has  made  any  confession  of  the  crime  charged  in  this  in- 
dictment, freely  and  volunt?irily,  that  confession,  if  so 
proven,  is  of  itself  sufficient  to  warrant  the  conviction  of 
defendant,  if  you  otherwise  believe,  from  the  evidence, 
beyond  all  reasonable  doubt,  that  the  crime  charged  was 
committed  by  some  one." 

There  was  no  evidence  that  the  defendant  had  made 
any  confession  of  tlje  crime  charged  in  the  indictment, 
but,  on  the  contrary,  the  evidence  for  the  People  was 
that  he  constantly  denied  that  he  was  guilty.  There 
was,  however,  evidence  which  it  was  proper  for  the  jury 
to  consider  on  the  question  of  guilt  or  innocence,  to  which 
the  instruction  would  naturally  be*  applied  by  the  jury. 
When  the  defendant  was  arrested  at  a  hotel  in  Memphis 
he  was  taken  to  the  room  of  J.  P.  Carter,  a  traveling 
salesman  for  the  distillery  firm,  and  he  was  there  ac- 
cused of  the  crime.  William  E.  Hull  testified  that  when 
taken  to  the  room  the  defendant  said,  "What  is  all  this 
about?"  that  witness  said,  "Mr.  Schilling,  you  know  what 
it  is  about;  you  forged  a  check  on  me  for  $75;"  that  de- 
fendant denied  it,  and  said  his  name  was  not  Schilling 
but  was  Michaels,  and  said,  "Why,  Mr.  Hull,  I  will  give 
you  back  your  $75;"  that  he  talked  with  the  detectives 
and  said  he  would  like  to  fix  it  up,  and  said,  "Mr.  Hull, 
I  will  give  you  ten  times  that  amount  to  settle  this  up." 
Carter  testified  that  the  defendant  asked  why  he  was  ar- 
rested, and  Hull  said,  "You  passed  a  bogus  check  on  me 
at  Peoria;"  that  defendant  said,  "Can  this  thing  be  fixed 
up?"  and  also  asked  what  was  the  amount  of  the#check, 
and  was  told  that  it  was  $75.  Ike  Wolf,  a  detective,  tes- 
tified that  when  defendant  was  called  Schilling,  he  said. 
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"My  name  is  not  Schilling;"  that  defendant  then  asked 
Hull  what  this  was  for,  and  Hull  said,  "You  passed  a 
bogus  check  for  $75  on  me  at  Peoria;"  that  defendant 
then  said,  "Can't  this  be  fixed  up?"  that  Hull  said,  "No," 
and  defendant  then  said,  "I  will  pay  ten  times  $75."  W.  S. 
Lawless  testified  that  defendant  wanted  to  know  what 
was  the  matter,  and  witness  addressed  him  as  Mr.  Schil- 
ling; that  defendant  said  his  name  was  not  Schilling  but 
was  Michaels;  that  defendant  was  told  he  was  arrested 
for  passing  a  bogus  check,  and  he  asked  how  much  it  was, 
and  he  said  he  could  fix  that  up — ^that  he  would  even 
give  ten  times  that  amount.  The  defendant  denied  that 
he  offered  to  settle  or  fix  the  matter  up,  and  his  version 
of  the  conversation  was,  that  he  sent  for  the  proprietor 
of  the  hotel  and  asked  him  to  go  his  security  for  $75; 
that  some  one  said  it  would  take  more,  and  he  said  he 
would  furnish  security  for  ten  times  that  amount.  The 
proprietor  of  the  hotel  testified  that  when  he  was  sent 
for,  defendant  asked  him  if  he  would  go  his  security  for 
$75;  that  one  of  the  oflScers  said  that  would  not  cover 
the  amount  of  the  claim,  and  that  defendant  said  he  could 
give  ten  times  that  amount.  This,  with  the  evidence  be- 
fore referred  to  of  settling  the  claim  before  the  justice, 
did  not  amount  to  a  confession,  which  is  a  voluntary  ac- 
knowledgment of  a  person  charged  with  the  commission 
of  crime  that  he  is  guilty  of  the  offense."  It  is  a  volun- 
tary declaration  by  a  person  charged  with  a  crime  of  his 
agency  or  participation  in  the  crime.  (8  Cyc.  562.)  It  is 
not  equivalent  to  statements,  declarations  or  admissions 
of  facts  criminating  in  their  nature  or  tending  to  prove 
guilt.  It  is  limited  in  its  meaning  to  the  criminal  act, 
and  is  an  acknowledgment  or  admission  of  participation 
in  it.  (6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 520;  1  Green- 
leaf  on  Evidence,  sec.  170;  Johnson  v.  People^  197  111.  48.) 
By  the  instruction  the  jury  were  advised  that  a  confes- 
sion by  the  defendant,  if  proved,  was  of  itself  sufficient 
to  warrant  a  conviction  if  the  corpus  delicti  were  other- 
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wise  proved.  The  jury  would  naturally  assume  that  the 
testimony  as  to  what  defendant  said  when  arrested  was 
evidence  of  a  confession  of  the  crime  with  which  he  was 
charged,  and  with  the  evidence  that  the  check  was  forged 
was  sufficient  to  justify  his  conviction.  There  being  no 
evidence  tending  to  prove  a  confession  it  was  prejudicial 
error  to  give  the  instruction. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  is  remanded.  ^^^^^^^  ^^^  remanded. 
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Opinion  filed  April  SO,  1904. 

1.  Evidence — wfien  admitting  opinions  of  physicians  is  error.  Per- 
mitting physicians  to  give  opinions  that  plaintiff's  foot  was  injured 
by  being  caught  between  two  uneven  surfaces,  instead  of  allowing 
them  to  describe  the  injury  or  limiting  their  opinions  to  what  might 
have  caused  it,  is  reversible  error,  where  such  testimony  is  the 
only  evidence  corroborative  of  plaintiff's  testimony  as  to  manner 
of  injury,  which  is  contradicted  by  the  defendant's  witnesses. 

2.  Instructions— to/ien  instruction  in  action  for  negligence  is  errone- 
ous. An  Instruction  in  an  action  for  personal  injuries  to  defend- 
ant's servant  is  erroneous  which  holds  defendant  liable  if  it  had 
notice  of  the  defect,  regardless  of  the  time  such  notice  was  re- 
ceived, and  which  entirely  ignores  the  question  of  assumed  risk 
which  was  involved  in  the  case. 

3.  Same — instruction  authorizing  recovery  must  embrace  all  essential 
facts.  An  instruction  which  amounts  to  a  direction  to  find  for  the 
plaintiff  if  the  jury  believe  the  facts  stated  in  the  instruction  to 
have  been  proven  must  embrace  all  the  facts  essential  to  a  recov- 
ery upon  that  theory  of  the  case. 

4.  Appeals  and  errors— f/ic  Appellate  Court  should  toetg^  the  evi- 
dence %q}on  proper  assignment  of  error.  Under  an  assignment  of  error 
that  the  verdict  is  contrary  to  the  weight  of  the  evidence  it  is  the 
duty  of  the  Appellate  Court  to  weigh  and  consider  the  evidence 
upon  controverted  questions  of  fact. 

5.  Same — the  Supi-eme  Court  cannot  consider  a.'<signment  of  error  thai 
Ap^^ellate  Court  did  not  weigh  t/ie  evidence.  The  Supreme  Court  pan  not 
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consider  an  assig^nment  of  error  that  the  Appellate  Court  refused 
to  weigh  or  consider  the  evidence  on  controverted  questions  of 
fact,  since  error  cannot  be  assigned  upon  the  opinion  of  the  Ap- 
pellate Court. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of 'champaign  county;  the  Hon.  Solon  Philbrick, 
Judge,  presiding. 

J.  S.  Wolfe,  and  G.  W.  Gere,  (Johj^  G.  Drennan,  of 
counsel,)  for  appellant. 

Ray  &  Dobbins,  for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case,  commenced  in  the  cir- 
cuit court  of  Champaign  county  by  appellee,  against  the 
appellant,  to  recover  damages  for  a  personal  injury  sus- 
tained by  appellee  while  in  the  employ  of  the  appellant 
as  a  section  hand  and  engaged  in  dumping  "gondola"  cars 
loaded  with  ballast^  The  declaration  contained  one  count 
and  the  general  issue  was  plfiaded,  and  the  jury  returned 
a  verdict  in  favor  of  the  appellee  for  $3000,  upon  which, 
after  overruling  a  motion  for  a  new  trial,  judgment  was 
rendered,  which  judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Third  District,  and  a  further  appeal 
has  been  prosecuted  to  this  court. 

The  appellee,  with  one  Garretson,  was  dumping  cars. 
This  was  done  by  getting  upon  the  platform  at  each  end 
of  the  car  and  operating  a  lever.  After  they  had  dumped 
several  cars  appellee  got  up  to  dump  another  car,  and 
while  he  was  on  the  platform  the  train  was  violently 
jarred  by  the  shutting  down  of  the  locomotive,  and  his 
left  foot,  while  he  was  attempting  to  save  himself  from 
falling,  was  in  some  manner  caught  between  the  coup- 
ling machinery  of  the  cars  and  crushed.  The  appellee 
testified  that  when  the  jar  occurred  he  was  in  the  act  of 
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stepping  from  the  car  that  had  just  been  unloaded  to  the 
platform  of  an  adjoining  loaded  car;  that  he  was  thrown 
backward,  and,  to  prevent  himself  from  falling,  caught 
hold  of  the  brake  of  the  car  he  was  facing  and  threw  one 
foot  back  to  the  car  he  had  j.ust  left;  that  in  the  platform 
of  that  car,  over  the  draw-bar  and  coupling  machinery 
and  just  back  of  where  the  "dead-wood"  should  have 
been,  there  was  a  hole  mashed  through  the  planks  and 
a  part  of  the  sill  which  supported  them,  and  that  his  foot 
went  through  the  hole  and  down  upon  the  draw-bar  be- 
neath the  platform,  and  was  injured.  Three  witnesses 
on  behalf  of  the  appellant  testified  they  reached  appel- 
lee before  he  was  released,  and  that  his  foot  was  caught 
between  the  lip  of  the  draw -bar  and  the  dead-wood,  and 
that  his  foot  was  not  in  a  hole.  Five  witnesses  testified 
they  examined  the  car  on  which  appellee  was  injured, 
immediately  after  the  injury,  and  that  the  dead-wood  was 
intact  and  there  was  no  hole  in  the  platform,  and  two 
witnesses  testified  they  inspected  the  cars  of  the  train 
of  which  the  car  in  question  formed  a  part,  upon  the 
morning  of  the  injury,  and  that  they  .were  in  good  repair 
and  there  were  no  holes  in  the  platforms  thereof. 

Appellee  sought  to  support  his  testimony,  which  was 
otherwise  uncorroborated,  by  the  testimony  of  the  two 
physicians  who  treated  him  for  the  injury.  Dr.  J.  A.  Huff- 
man, who  saw  appellee  immediately  after  the  injury, 
over  the  objections  of  the  appellant  testified,  in  part,  as 
follows: 

Q.  "Describe,  if  you  can,  how  the  injury  must  have 
been  made, — whether  with  a  flat  surface  or  not,  or  a 
round  surface,  or  an  uneven  surface. 

A.  "My  impression  is,  it  was  done  by  some  projection 
penetrating  the  bottom  of  the  foot. 

Q.  "How,  in  your  opinion,  was  the  injury  inflicted? 

A.  "By  the  foot  being  caught  between  two  projec- 
tions,— something  that  would  penetrate  the  bottom  of 
the  foot.  It  would  be  uneven.  It  could  not  have  been  flat. 


Ipril/OI.]  I.  C.  R.  R.  Co.  v.  Smith.  611 

Q.  "I  am  asking*  your  opinion  as  to  what  kind  of  sur- 
face would  cause  the  twisting  of  the  foot  in  that  way — 
an  even  or  an  uneven  surface? 

A.  "An  uneven  surface." 

Dr.  Z.  E.  Matheny,  who  was  called  to  see  appellee 
the  day  of  the  injury,  also  testified,  over  the  objection 
of  the  appellant,  in  part,  as  follows: 

Q.  "Describe  what  kind  of  a  surface  that  injury  could 
have  been  inflicted  by, — whether  an  even  or  an  uneven 
surface. 

A.  "Well,  judging  from  the  appearance  of  the  wound, 
I  would  judge  it  was  an  uneven  surface  that  caused  it. 

Q.  "You  may  state,  after  your -examination  of  the  foot 
and  seeing  its  twisted  condition,  if  you  have  any  opinion 
as  to  how  it  was  twisted  into  that  shape. 

A.  "It  could  have  been  caught  between  two  uneven 
surfaces. and  twisted  around  that  way;  could  not  have 
been  inflicted  by  flat  and  even  surfaces." 

Appellee  testified  that  his  foot  was  caught  between 
two  uneven  surfaces,  and  all  of  the  appellant's  evidence 
tended  to  show  that  his  foot  was  caught  and  crushed  be- 
tween two  even  surfaces.  The  evidence  on  that  point  was 
directly  contradictory.  The  first  question,  therefore, 
presented  for  consideration,  is,  was  the  testimony  of  the 
physicians  above  set  forth  competent  evidence  to  be  re- 
ceived  in  corroboration  of  that  of  appellee?  Three  objec- 
tions are  urged  against  the  competency  of  said  evidence: 
First,  that  the  matter  involved  no  particular  science, 
skill  or  knowledge  in  order  to  formulate  the  opinion 
given;  second,  that  the  matter  could  have  been  concisely 
and  lucidly  described  to  the  jury;  and  third,  that  the 
testimony,  though  in  form  an  opinion,  was  in  reality  the 
statement  of  the  very  fact  the  jury  was  to  determine. 

It  seems  to  us  clear,  if  the  physicians  who  were  called 
had  confined  their  evidence  to  a  description  of  the  con- 
dition of  the  foot  of  appellee  as  they  found  it  after  the 
injury,  the  jury,  from  such  evidence,  would  have  been 
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in  as  g:oo.d  condition  as  they  to  determine  whether  the 
injury  had  been  caused  by  the  foot  being  crushed  be- 
tween even  or  uneven  surfaces,  and  that  to  permit  the 
witnesses  to  testify  the  injury  was  caused  from  the  foot 
being"  caught  between  two  uneven  and  not  two  even  sur- 
faces, was  to  permit  them  to  usurp  the  province  of  the 
jury  and  to  testify  to  the  facts  which  were  to  be  deter- 
mined by  the  jury,  which  all  the  authorities  agree  is  not 
permissible. 

In  Hellyer  v.  People,  186  111.  550,  which  was  an  indict- 
ment for  murder,  the  trial  court  permitted  a  number  of 
physicians  to  give  their  opinions  upon  the  question  as 
to  whether  or  not  the  wounds  found  upon  the  body  of  the 
deceased  were  such  as  would  likely  have  been  inflicted 
upon  a  person,  while  living,  by  being  struck  by  a  rail- 
road train  running  at  the  rate  of  thirty-five  miles  per 
hour.  This  court  held  the  evidence  incompetent,  and 
on  page  558  said:  "The  subject  of  the  proposed  injury 
[inquiry]  was  a  matter  of  common  observation,  upon 
which  the  lay  or  uneducated  mind  is  capable  of  forming 
a  correct  judgment.  In  regard  to  such  matters  experts 
are  not  permitted  to  state  their  conclusions.  In  ques- 
tions of  science  their  opinions  are  received,  for  in  such 
questions  scientific  men  have  superior  knowledge  and 
generally  think  alike.  Not  so  in  matters  of  common 
knowledge.  {Milwaukee  and  St.  Paul  Railtoay  Co.  v.  Kellogg^ 
94  U.  S.  469.)  *  Whenever  the  subject  matter  of  inquiry  is 
of  such  a  character  that  it  may  be  presumed  to  lie  within 
the  common  experience  of  all  men  of  common  education 
moving  in  the  ordinary  walks  of  life,  the  rule  is  that 
the  opinions  of  experts  are  inadmissible,  as  the  jury  are 
supposed,  in  all  such  matters,  to  be  entirely  competent 
to  draw  the  necessary  inferences  from  the  facts  testified 
of  by  the  witnesses.'  (Rogers  on  Expert  Testimony, 
sec.  8;  Ohio  and  Mississippi  Railway  Co,  v.  TFe66,  142  111. 
404.)  As  a  general  rule,  the  opinions  of  witnesses  are 
not  to  be  received  in  evidence  merely  because  such  wit- 


Ipril/M.]  I.  C.  R.  R.  Co.  v.  Smith.  613 

nesses  may  have  had  some  experience  or  greater  oppor- 
tunities of  observation  than  others,  unless  such  opinions 
relate  to  matters  of  skill  and  science.  (Robertson  v.  Stark, 
15  N.  H.  109;  Marshall  v,  Columbian  Ins.  Co,  7  Fost.  (N.  H.) 
157;  Protection  Ins.  Co.  v.  Harmer,  2  Ohio,  (Warden,)  452; 
People  V.  Godine,  1  Denio,  281 ;  Westlake  v.  St.  Lawrence^  etc. 
Ins.  Co.  14  Barb.  206;  Smith  v.  Ougerty,  4  id.  614;  Folkes  v. 
CJiudd,  3  Doug.  157;  1  Smith's  Lead.  Cas.— 5th  Am.  ed. — 
630;  Daniels  v.  Mosher,  2-Mich.  183.)  An  expert  cannot  be 
asked  whether  the  time  during  which  a  railroad  train 
stopped  was  sufficient  to  enable  the  passengers  to  get  oflf, 
(Keller  v.  Railroad  Co.  2  Abb.  App.  Dec.  480,)  or  whether  it 
was  prudent  to  blow  a  whistle  at  a  particular  time.  (Ilill 
V.  Railroad  Co.  55  Me.  438.)  Nor  can  a  person  conversant 
with  real  estate  be  asked  respecting  the  peculiar  liabil- 
ity of  unoccupied  buildings  to  fire.  (Mulry  v.  Insurance 
Co.  5  Gray,  541.)  The  opinions  of  witnesses  should  not 
be  asked  in  such  a  way  as  to  cover  the  very  question  to 
be  found  by  a  court  or  jury.  (CJiicago  and  Alton  Railroad 
Co.  V.  Springfield  and  Northwestern  Railroad  Co.  67  III.  142.) 
Where  the  matter  inquired  about  requires  no  special 
knowledge,  and  may  be  determined  by  a  jury  upon  a  suf- 
ficient description  of  the  facts  in  regard  to  it,  it  is  not 
proper  to  receive  the  testimony  of  experts. — Hopkins  v. 
Indianapolis  and  St.  Louis  Railroad  Co.  78  111.  32;  City  of 
Chicago  v.  McOiven,  78  id.  347;  Pennsylvania  Co.  v.  Conlan, 
101  id.  93." 

In  Chicago  and  Alton  Railroad  Co.  v.  Leioandowski,  190 
111.  301,  which  was  a  personal  injury  case,  the  appellant 
called  a  number  of  railroad  men  as  expert  witnesses,  who 
testified  that  in  their  judgment  a  person  could  not  be 
struck  by  a  locomotive  engine  pulling  a  train  of  freight 
cars  and  running  at  the  rate  of  twenty-five  or  thirty  miles 
an  hour,  and  survive,  while  the  appellee  called  a  num- 
ber of  medical  men  who  testified  that  in  their  opinion  a 
person  could  be  struck  by  a  train  moving  at  said  rate  of 
speed  and  thrown  that  distance,  or  even  a  greater  dis- 
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tance,  and  live.  On  page  309  the  court  said:  "It  is  said 
it  was  error  to  allow  the  medical  witnesses  to  give  ex- 
pert testimony  upon  such  subject,  as  it  called  for  their 
opinions  upon  subjects  that  were  outside  of  their  profes- 
sion. We  think  the  record  shows  that  the  witnesses  for 
the  appellee  were  as  well  qualified  to  speak  upon  the 
subject  as  those  called  by  the  appellant.  We  are  of  the 
opinion,  however,  that  the  subject  inquired  about  was 
not  a  proper  subject  for  expert  testimony,  but  as  the 
error  was  invited  by  appellant  it  cannot  now  complain. 
The  subject  of  the  proposed  inquiry  was  upon  a  matter 
of  common  observation,  upon  which  the  ju^y  were  capa- 
ble of  forming  a  correct  judgment,  and  upon  which  they 
would  be  more  likely  to  be  misled  and  confused,  than 
enlightened,  by  the  opinions  of  the  so-called  experts." 

In  Treat  v.  Merchants*  Life  Ass,  198  111.  431,  where  the 
defense  interposed  to  the  policy  was  suicide,  on  page  436 
the  court  said:  "The  court  did  not  err  in  refusing  to  per- 
mit Dr.  Mathews  to  express  an  opinion  as  to  whether  the 
wound  was  accidentally  or  purposely  inflicted.  That  was 
a  question  for  the  jury  to  pass  upon  after  they  had  been 
put  in  possession  of  the  facts  surrounding  the  death  of 
Helliwell." 

In  City  of  Chicago  v.  McOiven,  78  111.  347,  which  was  an 
action  on  the  case  to  recover  damages  claimed  to  have 
been  sustained  by  the  plaintiff  falling  upon  a  sidewalk 
by  reason  of  having  stepped  upon  a  piece  of  glass  which 
was  imbedded  in  the  walk  for  the  purpose  of  affording 
light  to  the  area  under  the  walk,  the  plaintiff,  upon  the 
trial,  called  a  number  of  architects,  and  against  the  ob- 
jection of  the  defendant  proved  by  them  that  in  their 
opinion  a  glass  such  as  that  which  the  evidence  showed 
was  inserted  in  the  sidewalk  and  upon  which  the  plain- 
tiff claimed  to  have  slipped  and  fallen,  was  unfit  to  be 
used  as  a  part  of  the  walk  and  was  unsafe  for  such  use. 
On  appeal  it  was  held  the  admission  of  the  testimony 
was  reversible  error.    In  disposing  of  the  question  it  was 
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said  (p.  349):  "The  general  rule  is,  that  the  opinions  of 
witnesses  are  inadmissible  as  evidence;  that  they  are  to 
testify  to  facts,  and  the  jury  are  to  draw  the  inferences 
and  form  the  opinions  which  are  to  govern  the  case.  The 
present  case  is  supposed  to  come  within  the  exception 
to  the  rule,  that  on  questions  of  science,  skill  or  trade, 
or  others  of  the  like  kind,  persons  of  skill,  sometimes 
called  ^experts, '  are  permitted  to  give  their  opinions  in 
evidence.  But  this  is  on  the  ground  of  necessity,  when 
the  facts  in  issue  are  not  themselves  accessible  by  evi- 
dence, and  it  is  a  matter  of  necessity  to  call  in  the  ex- 
perienced or  instru(:ted  opinions  of  such  witnesses.  The 
opinions  of  witnesses  should  not  be  received  as  evidence 
where  all  the  facts  on  which  such  opinions  are  founded 
can  be  ascertained  and  made  intelligible  to  the  court  or 
jury.  {Clark  v.  Fisher,  1  Paige,  174;  Mayor,  etc,  of  New  York 
v.  Pentz,  24  Wend.  668;  Linn  v.  Sigsbee,  67  111.  75.)  *  ♦  * 
The  question  whether  the  glass  was  unsafe  by  reason  of 
the  too  great  smoothness  or  slipperiness  of  its  surface 
was  not  a  question  of  science  or  skill.  The  decision  of 
that  question  required  no  special  knowledge,  and  it  was 
easily  determinable  by  the  jury  upon  a  sufficient  descrip- 
tion of  facts  pertaining  to  the  glass,  and  the  use  of  it  in 
a  sidewalk,  being  given  by  witnesses.  We  do  not  perceive 
why  mere  proof  of  the  naked  facts  could  not  enable  the 
jury  themselves  to  draw  the  inference  whether  the  glass 
was  safe  or  unsafe.  The  real  question  for  the  jury  was, 
not  whether  the  glass  was  safe,  but  whether  it  was  rea- 
sonably safe.  The  not  improbable  effect  of  obtruding 
upon  the  jury  the  opinions  of  these  architects  that  the 
glass  was  unsafe,  might  be  that  the  jury  would  regard 
them  as  deciding  the  whole  question,  and  so  accept  them, 
and  repose  on  them  as  such,  without  further  inquiry  and 
deciding  for  themselves  whether  the  sidewalk  might  not 
have  been  reasonably  safe." 

In  Chicago  and  Alton  Railroad  Co.  v.  SpHngfield  and  North- 
western Railroad  Co.  67  111.  142,  which  was  a  condemnation 
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suit,  the  contractor  of  appellee  was  called  as  a  witness 
and  asked,  "If  you  put  in  the  cut  the  work  you  propose 
to  do  and  have  described,  what  would  be  the  damag^es 
to  the  defendant?"  to  which  he  replied,  "There  would  be 
no  damage."  In  sustaining  an  exception  to  the  question 
this  court  held  the  question  called  for  an  opinion  cover- 
ing the  very  question  which  was  to  be  settled  by  the  jury, 
and  left  to  the  jury  no  duty  but  that  of  recording  the  find- 
ing of  the  witness;  that  it  permitted  the  witness  to  usurp 
the  province  of  the  jury,  and  that  it  was  not  competent 
to  ask  the  opinion  of  an  expert  witness  in  such  way  as  to 
cover  the  very  question  to  be  found  by  the  jury. 

In  State  v.  Bainsbarger,  74  Iowa,  196,  counsel  for  de- 
fendant asked  a  witness,  who  was  a  physician,  "how  the 
wounds  upon  the  defendant  were  probably  made."  The 
trial  court  excluded  the  evidence.  The  Supreme  Court, 
in  reviewing  the  ruling  upon  that  question,  said  (p.  204): 
"The  evidence  was  rightly  excluded.  It  sought  for  an 
expression  of  opinion  based  upon  matters  which  were  to 
be  weighed  and  considered  by  the  jury,  and  determined 
upon  the  exercise  of  their  own  judgments,  and  not  upon 
the  opinion  of  another.  The  matters  upon  which  the 
question  was  based  were  not  peculiarly  within  the  knowl- 
edge of  the  witness  or  of  the  profession  to  which  he 
belonged." 

In  People  v.  Ilare,  57  Mich.  512,  a  physician  who  had 
examined  the  wound  was  asked,  "Prom  the  appearance 
of  the  wound,  what  would  you  say  it  was  caused  by?" 
The  court  said  (p.  512):  "We  think  the  objection  to  this 
question  was  well  taken.  *  *  *  The  question  calls  for 
the  fact  which  was  to  be  found  by  the  jury.  What  might 
have  caused  it  would  have  been  proper,  but  what  did 
cause  it  was  the  real  question  for  the  jury." 

In  Cannon  v.  People,  141  111.  270,  Dr.  Applington  was 
called  as  a  witness  by  the  People.  He  testified  that  he 
assisted  at  the  post  mortem  examination  of  the  body  of 
the  deceased,  described  the  nature,  character  and  extent 
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of  the  wounds,  and  stated  which  wound,  in  his  opinion, 
was  the  immediate  cause  of  de^th.  He  was  then  shown 
a  pair  of  shears,  and  asked,  "Examine  these  shears,  and 
tell  the  jury  whether  or  not  the  wounds  upon  the  body 
of  Martin  Ryan  were  likely  to  have  been  produced  with 
that  instrument."  He  answered,  "They  could  have  been 
produced  with  that  instrument, — yes,  sir."  The  court,  on 
page  277,  said:  "The  question  was  clearly  improper  and 
invaded  the  province  of  the  jury.  The  question  whether 
the  wounds  were  or  were  not  inflicted  in  the  manner  al- 
leged in  the  indictment,  or  with  the  instrument  alleged, 
was  one  of  fact  for  the  jury  to  determine  from  all  the 
evidence,  and  in  no  sense  was  the  proper  subject  of  opin- 
ion by  experts." 

The  appellee  has  referred  to  a  number  of  decisions  of 
this  court,  notably  Illinois  Central  Railroad  Co,  v.  Latimer^ 
128  111.  163,  Village  of  Chatsworth  v.  Rowe,  166  id.  114,  Illi- 
nois  Central  Railroad  Co.  v.  Treat,  179  id.  576,  Shorb  v.  Web- 
ber, 188  id.  126,  and  of  the  courts  of  last  resort  in  other 
States,  which,  it  is  insisted,  sustain  the  position  that  the 
opinion  evidence  above  referred  to  is  competent.  An 
examination  of  those  cases  discloses  the  fact  that  they, 
generally,  are  cases  where  physicians  have  been  allowed 
to  express  an  opinion  as  to  what  might  have  caused  the 
injury  the  cause  of  which  was  then  being  investigated, 
but  none  of  Ihem,  so  far  as  we  have  been  able  to  discover, 
sustain  a  course  of  examination  which  calls  for  an  opinion 
from  the  expert  as  to  what  caused  the  injury,  and  they 
all  recognize  the  fact  that  the  question  of  what  did  cause 
the  injury  is  a  question  of  fact  for  the  jury,  and  not  for 
the  witness.  In  the  Latimer  case  a  physician  was  permit- 
ted to  express  the  opinion  that  fright  would  cause  heart 
trouble;  in  the  Roioe  case,  to  state  the  condition  which  he 
found  in  the  plaintiff's  knee  could  have  been  produced 
by  a  fall  upon  a  sidewalk;  and  in  Lacas  v.  Detroit  City 
Railtoay  Co.  92  Mich.  412,  that  a  violent  fall  might  pro- 
duce displacement  of  the  womb.     The  opinions  of  the 
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physicians  here  were  expressed  upon  a  vital  and  closely 
contested  point  in  the  case.  They  were  not  asked  how 
the  injury,  in  their  judgment,  mig^ht  have  occurred  or 
been  produced,  but  the  questions  propounded  to  them 
were,  "How  the  injury  must  have  been  made,"  "How,  in 
your  opinion,  was  the  injury  inflicted?"  and  it  was  ruled, 
"If  he  knows,  or  if  he  has  any  idea  how  it  was  made, 
he  can  tell;"  "If  he  has  any  opinion,  after  examining  the 
wound,  as  to  how  it  occurred,  he  may  state  it."  It  is  ap- 
parent from  the  questions  and  answers  and  the  rulings 
of  the  court,  that  the  opinions  of  the  physicians  took  the 
form,  not  of  opinions  as  to  how  the  injury  might  have 
been  produced,  but  of  direct  testimony  as  to  how  it  oc- 
curred and  what  caused  it,  which  was  the  very  question 
which  the  jury  were  called  upon  to  decide.  In  view  of 
the  evidence,  which  was  in  irreconcilable  conflict  upon 
the  question  as  to  how  the  injury  occurred,  the  testimony 
of  the  physicians  necessarily  had  great  weight  with  the 
jury  in  determining  that  question,  and  in  all  probability 
aided  in  producing  a  verdict  in  favor  of  appellee  which 
otherwise  might  have  been  in  favor  of  the  appellant. 

At  the  instance  of  appellee  the  court  p^ave  to  the  jury 
the  following  instruction: 

"The  court  instructs  the  jury  that  while  it.  devolves 
upon  the  plaintiff  in  this  cause  to  establish  his  case  by  a 
preponderance  of  the  evidence,  yet  by  this  it  is  not  meant 
that  he  must  necessarily  produce  the  greater  number  of 
witnesses,  but  simply  that  he  must  prove  his  case  by 
evidence  shown  on  the  trial  which  outweighs  that  pro- 
duced on  behalf  of  the  defendant,  where  the  whole  evi- 
dence is  considered  together;  and  if  the  jury  believes 
that  the  greater  weight  of  evidence  in  this  case  estab- 
lishes that  the  platform  was  out  of  repair,  as  alleged, 
and  that  such  condition  of  the  platform  was  the  cause  of 
his  injury,  and  that  the  condition  of  such  platform  was 
the  result  of  defendant's  negligence,  and  that  the  defend- 
ant had  notice  thereof,  and  that  at  the  time  the  plaintiff 
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stepped  upon  such  platform,  (if  you  believe,  from  the 
evidence,  that  he  did  step  upon  it,)  he  was  in  the  exer- 
cise of  due  care  for  his  own  safety,  then  the  plaintiff 
will  be  entitled  to  recover." 

The  evidence  was  conflicting,  and  it  was  essential  to 
a  proper  trial  of  the  case  that  the  jury  be  correctly  in- 
structed as  to  the  principles  of  law  which  should  g"overn 
them  in  a  decision  thereof.  We  think  the  instruction 
subject  to  two  criticisms:  First,  it  states  if  the  appellant 
had  notice  of  the  defective  condition  of  the  platform  it 
would  be  liable,  regardless  of  the  time  when  it  received 
such  notice;  and  second,  it  ignores  the  question  of  as- 
sumed risk.  In  order  that  the  appellant  might  be  held 
liable  for  the  defective  condition  of  the  platform  it  was 
necessary  that  it  have  notice  of  such  defective  condition 
for  a  suflScient  length  of  time  to  enable  it  to  notify  ap- 
pellee thereof  or  to  repair  the  same,  and  if  appellee  had 
notice  of  the  defective  condition  of  the  platform  and 
continued  to  work  upon  it  without  objection,  he  assumed 
the  risk  of  being  injured  by  reason  of  such  defective 
condition;  {Ooldie  v.  Werner^  151  111.  551;  Chicago  and  East- 
em  Illinois  Railroad  Co,  v.  Hecrey,  203  id.  492;)  and  the 
instruction  was  not  cured  by  the  instructions  given  on 
behalf  of  the  appellant,  as  the  jury  were  directed  there- 
by, if  they  found  the  facts  therein  to  be  true,  that  plain- 
tiff was  entitled  to  recover.  In  Pardridge  v.  Cutler,  168 
111.  504,  on  page  512  it  was  said:  "The  law  applicable 
to  different  questions  may  be  stated  in  separate  instruc- 
tions, and  the  entire  law  applicable  to  all  the  questions 
involved  in  a  case  need  not  be  stated  in  each.  In  such 
case  the  instructions  supplement  each  other,  and  if  they 
present  the  law  fairly  when  viewed  as  a  series,  it  will 
be  sufficient.  But  if  an  instruction  directs  a  verdict  for 
either  party,  or  amounts  to  such  a  direction  in  case  the 
jury  shall  find  certain  facts,  it  must  necessarily  contain 
all  the  facts  which  will  authorize  the  verdict  directed." 
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It  is  also  assig'ned  as  error  that  the  Appellate  Court 
refused  to  consider  all  the  evidence  in  the  case  or  to 
weigh  the  evidence  upon  controverted  questions  of  fact 
presented  to  that  court  for  decision.  It  was  assigned  as 
error  in  the  Appellate  Court  that  the  verdict  is  contrary 
to  the  manifest  weight  of  the  evidence.  This  court  has 
held  it  is  the  duty  of  the  Appellate  Court,  upon  such 
assignment  of  error,  to  weigh  the  evidence  and  deter- 
mine whether  the  verdict  is  against  the  weight  of  the 
evidence,  as  that  court,  upon  such  an  assignment,  is  the 
only  appellate  tribunal  in  this  State  that  can  determine 
that  question,  since  this  court,  in  actions  at  law,  is  per- 
mitted, under  the  statute,  to  review  only  questions  of 
law.  ( Voigt  v.  Anglo-American  Provision  Co,  202  111.  462;  Chi- 
cago City  Railway  Co.  v.  Mead,  206  id.  174.)  The  statute 
requires  that  the  opinions  or  decisions  of  the  Appellate 
Courts  upon  the  final  hearing  of  cases  therein  pending 
shall  be  reduced  to  writing  and  filed  in  the  case  in  which 
rendered,  and  the  rules  of  this  court  require  that  in  all 
cases  brought  from  the  Appellate  Courts  to  this  court 
the  party  bringing  the  same  to  this  court  shall  file,  as 
an  appendix  to  his  brief,  or  otherwise,  a  copy  of  the 
opinion  of  that  court  rendered  in  the  case,  including  the 
statement  of  facts,  and  although  this  court  may  right- 
fully look  into  such  opinion  for  the  purpose  of  advising 
itself  as  to  the  questions  considered  and  how  they  were 
disposed  of  by  the  Appellate  Court,  error  cannot  be  as- 
signed upon  the  opinions  of  said  courts,  and  this  court  is 
powerless  to  consider  the  assignment  of  error  that  said 
court  refused  to  weigh  or  consider  the  evidence  upon  con- 
troverted questions  of  fact  presented  to  that  court  for 
its  determination  and  decision. 

For  the  errors  pointed  out  herein  the  judgments  of 
the  Appellate  and  circuit  courts  will  be  reversed  and  the 
cause  remanded  to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 


April, 'Oy         Jones  v.  Village  of  Milford.  621 


Alba  M.  Jones  et  al.  ^ggg — im 

V.  |115a  '409 

The  Village  of  Milford 

Opinion  fled  April  SO,  190J^. 

1.  Appeals  and  errors— o&jection  to  finding  of  court  must  he  pre- 
served by  bill  of  exceptions.  An  exception  to  the  findinjr  and  judgfment 
of  the  lower  court,  which  does  not  relate  to  the  pleadings  or  appear 
upon  the  face  of  the  judgment  itself,  can  be  preserved  for  review 
only  by  an  exception  duly  taken  in  the  court  below  and  preserved 
by  a  bill  of  exceptions. 

2.  Same — what  not  sufficierU  to  present  assignments  of  error  for  review. 
A  recital  by  the  clerk,  in  the  transcript  of  the  record  of  a  special 
tax  proceeding,  that  upon  judgment  of  confirmation  being  entered 
the  defendants  prayed  an  appeal,  does  not  present  for  review  the 
errors  assigned  upon  the  record  which  only  question  the  finding 
and  judgment  of  the  county  court. 

Appeal  from  the  County  Court  of  Iroquois  county; 
the  Hon.  Prank  Harry,  Judge,  presiding. 

Robert  Doyle,  for  appellants.  " 

Morris  &  Hooper,  McClellan  Kay,  and  J.  H.  Dyer, 
for  appellee. 

Mr.  Chief  Justice  Hand  delivered  the  opinion  of  the 
court: 

This  was  an  application  in  the  county  court  of  Iro- 
quois county  for  the  confirmation  of  a  special  tax,  ac- 
cording to  frontage,  upon  the  property  benefited,  for  the 
paving  and  curbing  of  a  part  of  Axtell  avenue,  including 
street  and  alley  intersections,  in  the  village  of  Milford. 
The  appellants  appeared  and  filed  objections  as  to  their 
property.  The  legal  objections  were  overruled,  a  jury 
was  waived,  and  the  questions  of  benefits  and  whether 
they  had  been  properly  apportioned  were  submitted  to 
the  court,  which  questions  were  decided  adversely  to  the 
.appellants  and  the  special  tax  was  confirmed. 
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The  only  manner  in  which  the  correctness  of  the  find- 
ing" and  judgment  of  the  county  court  in  confirming  the 
special  tax  is  attempted  to  be  challeng'ed  in  this  court 
by  the  appellants  is  by  a  recital  in  the  transcript  pre- 
pared by  the  clerk  of  the  county  court,  to  the  effect  that 
upon  judgment  of  confirmation  being  entered  the  appel- 
lants prayed  an  ai^peal  to  this  court,  which  was  allowed. 
This  is  not  sufficient  to  bring-  before  this  court  for  review 
the  errors  assigned  upon  the  record,  which  only  question 
the  finding  and  judgment  of  the  county  court.  This  court 
has  repeatedly  held  that  an  objection  to  the  finding  and 
judg-ment  of  a  lower  court,  which  does  not  relate  to  the 
pleadings  or  appear  upon  the  face  of  the  judgment  itself, 
can  be  preserved  for  review  in  this  court  only  by  an  ex- 
ception duly  taken  in  the  court  below  and  preserved  by 
bill  of  exceptions.  (Martin  v.  Foulkc,  114  111.  206.)  In  Bai- 
ley V.  Smith,  168  111.  84,  after  setting"  out  section  60  of  the 
Practice  act,  it  was  said  (p.  85):  "It  is  only  a  decision 
so  excepted  to  that  can  be  assigned  for  error,  and  the 
exception  can  only  be  taken  and  preserved  by  means  of 
a  bill  of  exceptions.  The  errors  here  assigned  question 
only  the  finding"  and  judgment,  and  the  record  contains 
no  exception  to  such  finding  or  the  judgment  rendered, 
neither  of  which  is  so  much  as  mentioned  in  the  bill  of 
exceptions."  And  in  People  v.  Chicago  and  Northwestern 
Railway  Co.  200  111.  289,  on  page  290  the  court  said:  "It 
does  not  appear  from  the  bill  of  exceptions  that  an  objec- 
tion was  preferred  or  any  exception  taken  to  the  finding 
and  judgment  of  the  trial  court.  *  *  *  The  authority 
to  certify  that  an  objection  was  made  and  exception  taken 
to  the  action  of  the  court  in  entering  judg"ment  rested  in 
the  presiding  judgfe  of  the  court, — not  in  the  clerk.  Such 
an  objection  can  only  be  preserved  and  brought  to  our 
judicial  notice  b}'^  being  incorporated  into  the  bill  of 
exceptions."  And  in  Cincinnati^  Indianapolis  and  Western 
Railway  Co,  v.  People,  205  111.  538,  on  page  541  it  was  said : 
"No  proposition  of  law  respecting  thosQ  tst^QS  was  sub- 
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mitted,  and  the  only  complaint  is,  that  the  final  judg'ment 
of  the  court  upon  the  ^aw  and  the  evidence  was  wrong. 
There  was  no  exception  to  that  judgment,  and  as  to  those 
taxes  it  must  be  afldrmed." 

As  the  questions  sought  to  be  presented  for  our  con- 
sideration on  this  appeal  were  not  preserved  in  such 
manner  that  they  can  be  reviewed  by  this  court,  the 
judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed. 


Toledo,  St.  Louis  and  New  Orleans  R.  R.  Co.  et  al. 

V.  I 

St.  Louis  and  Ohio  River  Railroad  Co.  et  aL 

Opinion  filed  April  gO,  190 J^. 

1.  Equity — equity  wiU  not  lend  its  aid  to  enforce  forfeiture  for  breach 
of  condition  subsequent.  A  court  of  equity  will  not  lend  its  aid  to  en- 
force a  forfeiture  of  the  grantee's  rights  under  a  deed  for  breach 
of  a  condition  subsequent. 

2.  Same — when  equity  is  foithout  jurisdiction  to  entertain  bill  to  remove 
cloud.  A  court  of  equity  is  without  jurisdiction  to  hear  and  deter- 
mine a  proceeding  to  remove  a  cloud  from  title  where  the  lands  in 
controversy  are  in  possession  of  the  defendant,  unless  some  other 
ground  of  equitable  cognizance  appears. 

3.  Same — what  does  not  authorize  interference  of  equity.  Unproved 
allegations  of  a  bill  which  constitute  the  only  ground  for  sustain- 
ing the  jurisdiction  of  a  court  of  equity  do  not  authorize  granting 
of  relief  upon  such  parts  of  the  bill  as,  standing  alone,  are  not  of 
equitable  cognizance. 

4.  Same — when  injunction  wiU  not  lie.  Injunction  will  not  lie  at 
the  suit  of  one  railroad  company  to  restrain  another  railroad  com- 
pany from  constructing  a  railroad  upon  land  in  its  possession  and 
which  it  claims  by  deed,  where  the  only  purpose  of  the  bill  is  to 
have  a  court  of  equity  determine  the  ownership  and  possession. 

5.  Same — when  objection  of  adequate  remedy  at  law  need  not  be  raised 
^  by  answer.   The  objection  of  adequate  remedy  at  law  may  be  taken 

advantage  of  though  not  made  by  the  answer,  where  the  allega- 
tions of  the  bill  make  a  case  for  equitable  cognizance  but  are  not 
sustained  by  the  proof  on  the  hearing. 

6.  Injunction — when  allowance  of  damages  on  dissolution  of  tempo- 
rary injunction  is  proper.    The  fees  and  expenses  of  solicitors  In  q1^ 
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taining  the  dissolution  of  a  temporary  injuaction  against  a  railroad 
company  are  properly  allowed  as  damages,  although  the  solicitors 
were  employed  by  another  railroad  company  which  had  succeeded 
to  the  defendant's  rights  and  under  the  latter's  charter  was  en- 
gaged in  constructing  the  road. 

7.  SAME—wJiat  not  a  defense  to  suggestion  of  damages.  Alleged  vio- 
lation by  the  defendant  of  a  temporary  injunction  is  not  a  defense 
to  his  suggestion  of*  damages,  in  the  same  suit,  on  dissolution  of 
such  injunction. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the 
Hon.  W.  W.  Duncan,  Judg^e,  presiding. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Pope  county  dismissing  a  bill  for  an  injunction  which 
had  been  filed  by  the  appellant  railroad  company  and 
Jacob  W.  Michell,  and  assessing  damages  against  appel- 
lants for  the  wrongful  suing  out  of  the  injunction  writ. 
The  bill  was  on  January  5,  1903,  presented  to  the  master 
in  chancery  of  Pope  county,  who  on  the  same  day  ordered 
a  temporary  injunction  to  issue,  which  was  served  on  ap- 
pellees January  6,  1903.  An  answer  was  filed  to  this 
bill,  but  the  transcript  does  not  show  the  date  of  filin<r. 
On  January  17,  1903,  appellees  applied  to  Hon.  A.  K. 
Vickers,  one  of  the  judges  of  the  first  judicial  circuit, 
for  a  dissolution  of  the  injunction.  The  cause  was  con- 
tinued to  the  twenty-third  day  of  the  same  month,  at 
which  time  a  hearing  was  had  upon  the  pleadings  and 
affidavits  filed  by  the  respective  parties,  and  the  motion 
for  a  dissolution  of  the  injunction  was. taken  under  ad- 
visement until  January  27.  On  the  latter  date  the  judge 
ordered  the  temporary  injunction  dissolved.  On  April 
18,  1903,  appellants  filed  an  amended  bill.  Appellees  an- 
swered the  amended  bill,  and  appellants  replied  to  the 
answer.  Appellees  also  filed  suggestions  of  damages. 
The  cause  then  proceeded  to  a  hearing  before  the  court 
and  resulted  in  the  decree  above  mentioned. 

The  evidence  shows  that  the  St.  Louis  and  Ohio  River 
Railroad  Company,  one  of  the  appellees,  was  incorpo- 
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rated  on  June  18,  1900,  under  the  name  of  Chicago,  St. 
Louis  and  Ohio  River  Railroad  Company,  for  the  pur- 
pose of  constructing"  a  railroad  from  a  point  on  the  Ohio 
river  at  or  near  Golcoxida,  in  Pope  county,  to  a  point 
on  the  Chicago  and  Eastern  Illinois  railway  in  Johnson 
county.  This  latter  terminal  was  afterwards  changed 
to  a  point  on  the  Illinois  Central  railroad  in  Johnson 
county.  The  name  was  also  changed  to  St.  Louis  and 
Ohio  River  Railroad  Company.  The  appellant  company 
was  incorporated  on  March  18,  1902,  for  the  purpose  of 
constructing  a  railroad  from  a  point  in  Shelby  county  to 
a  point  on  the  Ohio  river  in  Massac  county. 

North  of  Golconda,  in  Pope  county,  a  high  bluff  ex- 
tends up  the  Ohio  river  for  a  distance  of  about  two  miles, 
and  between  this  bluff  and  the  river  is  a  narrow  pass. 
Appellant  Jacob  W.  Michell  was,  prior  to  July  1,  1901, 
the  owner  of  two  adjoining  tracts  of  land,  the  south  tract 
containing  fifty-eight  and  three-fourths  acres  and  the 
north  tract  sixteen  acres,  both  tracts  having  the  Ohio 
river  as  the  eastern  boundary  line.  This  pass  consti- 
tuted the  eastern  portion  of  each  of  these  two  tracts,  ex- 
tending from  the  south  line, of  section  18,  town  13,  south, 
range  7,  east,  to  the  north  line  of  the  sixteen-acre  tract. 
About  eight  hundred  feet  south  of  the  north  line  of  the 
latter  tract,  and  in  the  pass,  was  a  large  rock,  designated 
in  the  pleadings  and  by  the  witnesses  as  the  "big  rock." 

The  plan  of  the  appellee  railroad  company,  in  con- 
structing its  system,  included  the  building  of  a  branch 
line  from  Golconda  and  an  incline  track  to  the  river, 
by  means  of  which  connection  could  be  established  with 
boats  at  some  suitable  point.  With  this  object  in  view 
it  surveyed  a  line  north  from  Golconda,  and  proceeded 
to  obtain  the  right  of  way  along  the  route  surveyed. 
Adopting  a  point  on  the  line  which  was  denominated 
zero,  as  the  survey  proceeded  stakes  were  placed  at 
intervals  of  one  hundred  feet  and  numbered  with  minus 
numbers,  the  first  stake  north  of  the  zero  point  being 
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designated  ''minus  ^,"  and  each. stake  to  the  north  bein<^ 
given  the  next  higher  minus  number  than  the  one  im- 
mediately south  of  it. 

Prior  to  July  1,  1901,  the  appellee  railroad  company 
had  surveyed  and  set  stakes  through  the  pass  referred 
to,  up  the  Ohio  river,  to  a  point  near  the  big  rock  on  the 
Michell  land,  at  which  point  a  stake  was  set,  marked 
**mi7iu8  7ji.,''  On  the  latter  date  the  appellee  company 
procured  from  Jacob  W.  Michell  a  warranty  deed  for  a 
right  of  way  over  that  portion  of  the  two  tracts  of  land 
above  mentioned  which  constituted  the  pass,  described 
as  follows:  "Prom  the  point  where  the  center  line  of 
said  railroad,  as  now  located  and  staked  oqt  for  a  part 
of  the  distance  across  said  land,  crosses  the  south  line  of 
fractional  section  18,  town  13,  south,  range  7,  east  of  the 
third  principal  meridian,  to  a  point  eleven  hundred  and 
thirty  feet  northwardly  from  the  first  said  point,  a  strip 
of  land  one  hundred  feet  in  width  on  the  westerly  side  of 
said  center  line,  and  on  the  easterly  side  of  said  center 
line  a  strip  of  varying  width,  extending  from  said  center 
line  to  the  Ohio  river;  and  from  the  aforesaid  point  eleven 
hundred  and  thirt}'  feet  northwardly  from  the  south  line 
of  said  section  18  to  a  point  in  the  north  line  of  the  south 
part  of  fractional  north-east  quarter  section  18,  a  strip 
of  land  one  hundred  feet  in  width  on  the  westerly  side 
and  seventy-five  feet  in  width  on  the  easterly  side  of  the 
center  line  of. said  railroad  as  the  same  is  now  located 
and  staked  out  for  a  part  of  the  distance  and  as  it  may 
hereafter  be  staked  out  for  the  remainder  of  the  distance 
across  said  land."  The  deed  then  proceeds:  "Also  the 
right  to  construct,  operate  and  maintain  a  railroad  upon 
the  said  strip  of  land,  wherever  the  same  may  be  sur- 
veyed and  located  upon  the  said  tracts  of  land  by  the 
grantee  herein,  its  successors  and  assigns,  and  to  have, 
hold  and  use  the  land  extending  fifty  feet  on  either  side 
of  the  meridian  line  of  the  said  railroad  for  all  the  uses 
and  purposes  of  a  railroad  right  of  way."    It  also  con- 
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tains  the  following  condition:  "This  deed  is  to  be  null 
and  void  unless  the  grantee,  its  successors  or  assigns, 
shall  construct  said  railroad  by  the  first  day  of  January, 
A.  D.  1903."  The  deed  was  acknowledged  by  Jacob  W. 
Michell  and  wife  on  August  17,  1901,  and  was  recorded 
on  February  1,  1902.  At  the  time  it  was  executed  the 
appellee  railroad  company  had  made  no  survey  and  had 
established  no  line  north  of  the  stake  marked  ''viinus  7^." 

The  appellant  company  desiring  to  use  the  pass  in 
question  for  its  railroad,  on  July  26,  1902,  obtained  from 
Jacob  W.  Michell  and  wife  a  quit-claim  deed  for  a  right 
of  way  over  the  two  tracts  of  land  in  question,  described 
as  follows:  "A  piece  of  land  one  hundred  feet  in  width, 
and  as  many  more  feet  in  width  as  may  be  required  for 
the  excavations  and  embankments,  and  for  material  for 
embankments,  for  so  much  of  said  railway  as  may  pass 
through  the  following  described  land,  to-wit:  The  south 
part  fractional  north-ep-st  quarter  section  18,  sixteen 
acres,  and  also  the  fractional  south-east  quarter  section 
18,  fifty-eight  and  three-fourths  acres.  This  last  being 
granted  over  said  land  west  of  the  right  of  way  hereto- 
fore granted  to  the  Chicago,  St.  Louis  and  Ohio  River 
Railroad  Company,  across  part  or  all  of  said  land  in  said 
last  description,  all  in  the  county  of  Pope  and  State  of 
Illinois."  This  deed  was  acknowledged  and  filed  for 
record  on  the  same  day  it  was  executed.  During  the  lat- 
ter part  of  September  or  the  first  part  of  October,  1902, 
the  appellant  company  surveyed  a  line  through  the  pass, 
and  set  stakes  along  the  proposed  route  from  the  north 
end  to  the  south  end  of  the  Michell  land. 

On  December  13, 1902,  the  appellee  company  surveyed 
and  located  its  line  from  the  stake  marked  ''minus  7-4"  to 
the  north  line  of  the  Michell  land,  but  did  not  have  its 
road  constructed  on  the  land  in  question  by  January  1, 
1903.  It  did,  however,  have  a  line  constructed  and  trains 
running  over  that  part  of  its  system  between  Reeves- 
ville,   on  the  line  of  the  Illinois  Central,  in  Johnson 
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county,  and  Golconda,  by  that  date,  and  had  sixty  or 
seventy  per  cent  of  its  construction  work  done  on  the 
Michell  land. 

On  January  3,  1903,  Michell  and  his  wife  executed  a 
warranty  deed  to  the  appellant  company,  conveying  to 
it  the  following"  described  real  estate:  "Beginning  at  a 
point  where  the  center  line  of  the  Toledo,  St.  Louis  and 
New  Orleans  railroad,  as  now  staked  out,  crosses  the 
south  line  of  fractional  section  18,  town  13,  south,  range 
7,  east  of  the  third  principal  meridian,  said  point  being 
about  one  hundred  and  forty-five  feet  west  of  the  north- 
east corner  of  Jacob  D.  Rauchfuss'  land;  thence  west 
along  said  section  line  to  a  point  thirty  feet  distant, 
measured  at  right  angles  to  said  center  line  of  railroad; 
thence  northwardly  to  a  point  in  the  north  line  of  a  six- 
teen-acre  tract  of  land  owned  by  said  Michell  in  the 
south  part  of  fractional  north-east  quarter  section  18, 
said  point  being  about  one  hundred  and  ten  feet  west  of 
the  crossing  of  the  north  line  of  above  described  sixteen- 
acre  tract  and  the  center  line  of  Toledo,  St.  Louis  and 
New  Orleans  railroad  as  now  staked  out;  thence  east 
along  said  north  line  of  sixteen-acre  tract  to  the  Ohio 
river;  thence  in  a  southerly  direction,  following  mean- 
derings  of  the  said  river,  to  the  south  line  of  section  18; 
thence  west  along  said  section  line  to  the  place  of  begin- 
ning; all  in  the  county  of  Pope  and  State  of  Illinois,  as 
shown  by  the  plat  hereto  attached."  The  description  in 
this  deed  includes  the  right  of  way  granted  to  the  appel- 
lee railroad  company  by  the  deed  of  July  1, 1901,  and  this 
deed  was  filed  for  record  on  the  same  day  it  was  executed. 

The  appellee  railroad  company  had  not  constructed 
its  railroad  over  the  Michell  land  by  January  5,  1903,  but 
its  servants,  together  with  the  servants  of  the  McArthur 
Bros.  Company,  which  latter  company  had  the  contract 
to  clear  off  and  grade  the  right  of  way  for  the  appellee 
railroad  company,  were  proceeding  with  the  construc- 
tion of  the  railroad  on  the  land  described  in  the  deed  of 
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January  3,  1903,  to  the  appellant  company,  and  were  pull- 
ing up  the  stakes  set  by  the  latter  company,  when  the 
temporary  injunction  issued,  and  the  following  day  it 
was  served  on  both  of  the  appellee  companies  and  their 
servants,  restraining  them  from  interfering,  meddling 
with  or  possessing  the  real  estate  in  question,  and  from 
interfering  with  the  appellant  company  in  its  work  upon 
said  land.  Appellants  charge  that  appellees  disregarded 
the  injunction  writ  and  proceeded  with  the  construction 
of  the  road  after  it  had  been  served  and  before  it  was 
dissolved,  doing  part  of  the  work  at  night.  Appellees 
deny  any  violation  of  the  writ. 

It  appears  from  the  evidence  that  the  Illinois  Central 
Railroad  Company  was  constructing  this  road  for  and  by 
authority  of  the  appellee  railroad  company.  The  Mc- 
Arthur  Bros.  Company  was  paid  by  the  former  railroad 
company,  as  were  also  the  men  who  made  the  survey  and 
supervised  the  work  of  construction.  The  suggestion  of 
damages  filed  by  the  McArthur  Bros.  Company  was  dis- 
allowed. Damages  to  the  amount  of  $621.40  were  allowed 
to  the  appellee  railroad  company  on  account  of  solicit- 
ors' fees  and  expenses..  The  evidence  of  these  solicitors 
shows  that  they  were  employed  and  paid  by  the  Illinois 
Central  Railroad  Company,  and  that  they  had  made  no 
charge  against  and  had  received  no  money  from  the 
St.  Louis  and  Ohio  River  Railroad  Company. 

The  grounds  urged  by  appellants  in  this  court  for  a 
reversal  of  the  decree  are,  first,  that  the  condition  con- 
tained in  the  deed  of  July  1,  1901,  to  the  effect  that  the 
deed  should  be  void  if  the  road  was  not  constructed  by 
January  1,  1903,  was  broken  by  the  grantee,  and.  that 
the  conveyance  by  Michell  to  the  appellant  company  on 
January  3, 1903,  was  a  sufficient  re-entry  on  the  part  of 
Michell  to  divest  the  appellee  railroad  company  of  all 
right  and  title  it  had  obtained  by  virtue  of  the  deed  to 
it;  second,  that  said  deed  of  July  1,  1901,  is  void  for  un- 
certainty as  far  as  it  attempts  to  convey  any  land  north 
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of  the  stake  marked  "minus  H,;''  third,  that  if  the  title 
to  the  land  north  of  the  stake  marked  *'minus  7^"  re- 
mained in  Michell  until  lines  were  located  to  which  the 
deeds  could  attach,  the  appellant  company  having  first 
surveyed  a  route  had  the  better  right  to  the  land  em- 
braced in  its  survey;  fourth,  that  the  court  erred  in  assess- 
ing damages  in  favor  of  the  appellee  railroad  company 
for  solicitors'  fees,  because  the  solicitors  were  employed 
and  paid  by  the  Illinois  Central  Railroad  Company,  which 
was  not  a  party  to  this  suit. 

E.  B.  Green,  D.  6.  Thompson,  Theodore  G.  Risley, 
and  W.  S.  Phillips,  for  appellants. 

W.  W.  Barr,  and  R.  J.  Stephens,  (J.  M.  Dickinson, 
of  counsel,)  for  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court: 

First — It  is  sought  by  the  amended  bill  herein  to  set 
aside  and  annul  the  deed  dated  July  1,  1901,  from  Jacob 
W.  Michell  and  wife  to  the  St.  Louis  and  Ohio  River 
Railroad  Company,  hereinafter  referred  to  as  the  Ohio 
River  company,  on  account  of  fraud  and  misrepresenta- 
tion in  procuring  the  same.  The  proof  is  not  sufficient  to 
warrant  relief  on  this  ground,  and  counsel  do  not  press 
this  question  in  this  court.         , 

Second — The  amended  bill  prays  that  the  deed  of  July 
1,  1901,  be  set  aside  for  the  reason  that  the  condition 
subsequent  therein  contained,  which  is  set  out  verbatim 
in  the  foregoing  statement  of  facts,  was  not  complied 
with  by  the  grantee,  and  that  as  a  consequence  its  right 
to  the  real  estate  in  question  has  been  forfeited.  In  this 
respect  the  complainants  seek  to. enforce  a  forfeiture  be- 
cause of  a  breach  of  a  condition  subsequent  in  the  deed. 
A  court  of  equity  will  not  lend  its  aid  for  that  purpose. 
2  Story's  Eq.  Jur.  sec.  1319;  Douglas  v.  Union  Mutual  Life 
Ins.  Co.  127  111.  101. 
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Tfiird—The  amended  bill  also  seeks  to  set  aside  and 
annul  the  deed  of  July  1,  1901,  on  the  ground  that  prior 
to  the  filing  of  the  bill  herein  the  condition  subsequent 
had  been  broken  and  the  title  had  re- vested  in  Michell, 
and  that  he  had  on  January  3,  1903,  conveyed  the  real 
estate  to  appellant  the  Toledo,  St.'  Louis  and  New  Or- 
leans Railroad  Company,  hereinafter  referred  to  as  the 
Toledo  company,  and  that  the  said  deed  of  July  1,  1901, 
is  a  cloud  upon  the  title  of  the  last  named  appellant  and 
should  be  set  aside  for  that  reason.  It  is  unnecessary  to 
determine  whether  the  condition  had  been  complied  with 
or  whether  the  title  of  the  grantee  under  the  deed  con- 
taining that  condition  had  been  divested.  The  condition 
was  to  be  fulfilled  by  January  1, 1903.  On  that  date,  and 
for  several  days  prior  thereto,  and  from  that  time  down 
to  the  time  of  the  service  of  the  temporary  injunction 
herein,  it  conclusively  appears  from  the  testimony  of  all 
the  witnesses  in  the  case  that  appellees  were  in  the  pos- 
session of  the  strip  of  ground  which  the  Ohio  River  com- 
pany claims  to  own,  by  virtue  of  the  deed  which  is  alleged 
to  be  a  cloud  upon  the  title  of  the  Toledo  company,  and 
had  thereon  a  large  force  of  men  and  teams  and  were 
engaged  in  constructing  thereon  a  railroad  grade. 
•  A  court  of  equity  is  without  jurisdiction  to  hear  and 
determine  a  bill  to  remove  a  cloud  from  the  title  to  real 
estate  where  the  lands  in  controversy  are  in  the  posses- 
sion of  the  defendant  to  the  bill  unless  some  other  ground 
of  equitable  cognizance  appears.  Lundy  v.  Lundy,  131  111. 
138;  Gl08  V.  Randolph,  133  id.  197. 

Fourth — The  amended  bill  also  prays  for  a  permanent 
injunction  restraining  the  defendants  from  interfering 
with  the  Toledo  company's  possession  of  a  portion  of 
the  real  estate  which  the  Ohio  River  company  claimed  to 
hold  under  its  deed  from  Michell,  and  from  constructing 
thereon  a  road-bed  and  laying  thereon  a  railroad  track, 
and  that  if,  before  a  final  hearing,  the  defendants  shall 
enter  upon  such  real  estate  and  construct  thereon  a  rail-. 
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road  track  they  be  restrained  from  removing:  the  same 
therefrom,  and  that  if  they  be  in  possession  on  a  final 
hearing  of  the  bill  they  be  decreed  to  surrender  the  pos- 
session to  the  Toledo  company,  and  that  if  it  be  found 
that  the  Ohio  River  company  has  any  rig'ht  or  title  to  the 
land  claimed  as  a  right  of  way  by  the  Toledo  company 
it  be  decreed  to  rele«ase  and  quit-claim  the  same  to  the 
Toledo  company  on  such  terms  as  shall  seem  equitable. 
It  is  apparent  that  by  this  branch  of  the  bill  the  onlj?^ 
matter  presented  is  the  question,  who  is  the  owner  of  and 
entitled  to  the  possession  of  the  real  estate  which  was 
in  the  possession  of  the  Ohio  River  company?  This  is 
clearly  a  question  for  a  court  of  law.  It  is  only  on  the 
theory  that  a  freehold  was  involved  that  an  appeal  could 
have  been  taken  directly  to  this  court. 

The  grounds  hereinabove  spoken  of  under  the  first, 
second  and  third  divisions  of  this  opinion  are  the  only 
other  grounds  upon  which  the  interference  of  a  court 
of  equity  is  invoked.  Complainants*  right  to  equitable 
relief  on  either  of  those  three  grounds  fails  for  reasons 
hereinbefore  stated. 

While  it  is  true  that  a  court  of  equity  which  has  ju- 
risdiction of  a  cause  by  reason  of  the  existence  of  some 
ground  of  equitable  jurisdiction,  for  the  purpose  of  do- 
ing complete  justice  between  the  parties,  may,  in  addi- 
tion to  the  equitable  relief,  afford  relief  of  a  character 
which  in  the  first  instance  is  only  obtainable  in  a  suit  at 
law,  still,  to  authorize  relief  of  the  latter  character,  some 
special  and  substantial  ground  of  equitable  jurisdiction 
must  be  alleged  in  the  bill  and  proved  upon  the  hearing. 
Mere  statements  in  a  bill  upon  which  the  chancery  juris- 
diction might  be  maintained  but  which  are  not  proved 
will  not  authorize  a  decree  upon  such  parts  of  the  bill 
as,  if  standing  alone,  would  not  give  the  court  jurisdic- 
tion. 12  Eucy.  of  PI.  &  Pr.  p.  165;  Daniel  v.  Green,  42  111. 
471;  Logan  v.  Lucas,  59  id.  237;  Gage  v.  Mayer,  117  id.  632; 
County  of  Cook  v.  Davis,  143  id.  151. 
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It  is  apparent  that  upon  this  branch  of  the  case  noth- 
ing is  involved  except  the  possession  and  title  to  real 
estate.  The  Ohio  River  company  was  in  possession  claim- 
ingf  title  in  fee  simple  under  its  deed  from  Michell.  The 
Toledo  company  claims  to  be  the  owner  and  entitled  to 
the  possession  under  its  conveyances  from  Michell.  The 
following  language  from  Daniel  y.Oreen,  supra,  is  appli- 
cable: "To  permit  this  bill  to  be  maintained  would  be 
to  hold  that  purely  legal  titles  may  be  tried  by  a  suit  in 
chancery,  instead  of  by  an  action  of  ejectment,  in  every 
case  to  recover  lands  adversely  held.  *  *  *  Without 
the  equity  powers  of  the  court  have  been  brought  into 
action  by  the  main  purpose  of  the  bill  the  court  will  not 
try  legal  titleis  and  decree  the  surrender  of  adverse  pos- 
session. When  it  does  so,  it  is  only  incident  to  its  legiti- 
mate  equity  jurisdiction." 

We  are  reminded  that  a  court  of  equity  will  restrain, 
by  injunction,  the  commission  of  trespasses  to  real  estate 
which  would  result  in  irreparable  injury  to  the  owner. 
Authorities  stating  that  doctrine  are  not  applicable 
where,  as  here,  defendant  is  in  possession  of  the  real  es- 
tate claiming  the  same  under  a  deed,  and  where  the  only 
acts  which  complainants  seek  to  enjoin  are  the  construc- 
tion of  a  road-bed  and  laying  a  railroad  track  thereon, 
which  is  claimed  to  be  an  injury  to  the  Toledo  company, 
for  the  reason  that  the  proposed  road-bed  is  to  be  sev- 
eral feet  lower  than  one  which  it  desires  to  construct 
upon  practically  the  same  line.  Such  an  injury,  even  if 
the  Toledo  company  be  the  owner  of  the  land  over  which 
the  road  is  to  be  constructed,  is  one  readily  adjusted  in 
a  suit  at  law.  This  is  not  a  bill  for  the  purpose  of  pre- 
serving the  real  estate  in  its  present  condition  and  free 
from  injury  until  the  title  thereto  can  be  determined  at 
law,  but  its  purpose  is  to  have  a  court  of  equity  deter- 
mine the  ownership  and  right  of  possession. 

Counsel  for  appellants  state  the  gist  of  this  contro- 
versy in  the  following  language:   "In  the  reign  of  Caesar 
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.» 


Augustus  all  hig-hways  in  the  Roman  empire  led  to  Rome, 
and  in  the  case  at  bar  all  other  questions  lead  up  to  the 
important  and  controlling^  question,  who  was  the  owner 
of  and  had  right  to  the  strip  of  right  of  way  in  contro- 
versy at  the  time  the  original  bill  was  filed?*'  The  thoir- 
oughfare  which  leads  to  the  solution  of  this  problem 
passes  through  a  court  of  law. 

It  is  said,  however,  that  as  the  answer  to  the  amended 
bill  does  not  state  that  complainants  had  an  adequate 
remedy  at  law,  appellees  should  not  now  be  permitted  to 
contend  that  a  court  of  equity  cannot  in  this  case  prop- 
erly determine  the  title  to  this  property,  and  in  support 
of  that  proposition  we  are  referred  to  Monson  v.  Brag- 
don,  159  111.  61,  Village  of  Vei-mont  v.  Miller,  161  id.  210,  and 
Kaufman  v.  Wiener,  169  id.  596.  This  doctrine  must  be 
accepted  with  the  qualification  found  in  the  latter  case, 
which  is,  "provided,  of  course,  the  subject  matter  of  the 
litigation  and  the  character  of  the  relief  are  not  foreign 
to  the  power  of  a  court  of  equity."  We  think  the  sub- 
ject matter  of  the  litigation  presented  by  this  branch  of 
the  bill  under  consideration  so  foreign  to  the  power  of  a 
court  of  equity  as  to  bring  this  case  within  the  quoted 
language.  The  bill,  on  its  face,  states  a  good  cause  of 
action,  because  it  is  alleged  in  apt  words  that  the  deed 
of  the  Ohio  River  company  was  obtained  by  fraud  and 
misrepresentation.  The  lack  of  jurisdiction  did  not  ap- 
pear on  the  hearing  until  that  question  was  disposed  of. 
We  think  this  rather  falls  within  the  class  of  cases  dis- 
cussed in  Richards  v.  Lake  Shore  and  Michigan  Southern 
Railway  Co.  124  111.  516,  of  which  it  is  there  said:  **It  is 
a  fundamental  principle  that  parties  to  a  suit  cannot, 
by  consent,  confer  jurisdiction  with  respect  to  the  sub- 
ject matter  of  the  suit,  by  stipulation  or  consent,  for 
that  is  fixed  by  the  law  and  is  consequently  beyond  the 
control  of  the  parties."  Unless  this  be  the  correct  view, 
parties  may  by  agreement  confer  upon  a  court  of  equity 
the  power  to  try  suits,  not  only  in  ejectment,  but  in  re- 
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plevin,  trespass  to  the  person  and  other  matters  equally 
foreign  to  the  jurisdiction  of  that  court. 

An  action  of  ejectment  in  a  court  of  law  must  be  re- 
sorted to  where,  as  here,  the  parties  desire  to  contest 
the  validity  of  conflicting  titles.  "An  action  of  ejectment 
cannot  be  tried  in  a  court  of  equity  by  bill  or  cross-bill." 
Oage  v.  Mayer,  supra;  Parker  v.  Shannon,  114  III.  192. 

Fifth — The  damages  awarded  by  the  court  below  were 
for  the  fees  and  expenses  of  solicitors  in  securing  a  dis- 
solution of  the  temporary  injunction.  Two  objections 
are  urged.  The  first  is,  that  it  appears  from  the  record 
that  these  solicitors  were  not  employed  by  either  of  the 
appellees,  but  were  employed  by  the  Illinois  Central 
Railroad  Company.  This  question  does  not  seem  to  have 
been  specifically  presented  to  the  court  below,  and  the 
position  of  appellants  now  virtually  is  that  the  decree 
is  not  sustained  by  the  evidence  in  this  respect.  It  ap- 
pears from  the  testimony,  however,  that  the  Illinois  Cen- 
tral Railroad  Company,  prior  to  the  beginning  of  this 
suit,  had  succeeded  to  the  rights  of  the  Ohio  River  com- 
pany, and  under  the  charter  of  the  latter  was  engaged 
in  doing  the  work  on  the  Michell  land;  that  the  contract- 
ors and  employees  who  constructed  the  road-bed  and  laid 
the  track  were  contractors  and  employees  in  the  ser- 
vice of  and  paid  by  the  Illinois  Central  Rj^ilroad  Com- 
pany, and  that  the  latter  was  in  fact,  under  the  law, 
the  agent  of  the  Ohio  River  company  in  constructing  the 
line  north  of  Golconda  and  across  the  Michell  land.  A 
person  or  corporation  exercising  the  power  conferred  by 
charter  upon  another  corporation  is  the  servant  of  the 
latter.  (Lesher  v.  Wabash  Navigation  Go,  14  111.  85;  CJiicago, 
St,  Paul  and  Fond  du  Lac  Bailroad  Go,  v.  Mc  Gar  thy,  20  id, 
385;  Pennsylvania  Go,  v.  FAlett,  132  id.  654.)  Under  the  cir- 
cumstances we  think  that  the  employment  by  the  Illinois 
Central  Railroad  Company  was  employment  by  the  Ohio 
River  company. 
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It  was  also  objected  that  no  damages  should  have 
been  allowed  for  the  reason  that  appellees  violated  the 
temporary  injunction.  In  the  case  of  Colcord  v.  Sylvester, 
66  111.  540,  we  held  that  this  did  not  constitute  a  defense 
to  an  action  at  law  on  the  injunction  bond  for  wrong:- 
fuUy  suing"  out  the  temporary  injunction,  and  that  while 
the  parties  enjoined  who  disobey  the  writ  would  be  ame- 
nable to  the  action  of  the  court  as  for  a  contempt,  still 
their  disobedience  would  not  deprive  them  of  their  ac- 
tion on  the  bond  to  recover  damages  occasioned  by  the 
wrongful  issuance  of  the  injunction.  Appellants  insist 
that  a  different  rule  prevails  where  the  defendant  files 
his  suggestion  of  damages  and  seeks  to  have  an  allow- 
ance in  the  same  suit  in  which  the  injunction  issued,  for 
the  reason  that  he  who  comes  into  equity  must  do  so  with 
clean  hands.  We  are  not  impressed  with  this  argument. 
The  question  is,  are  the  damages  recoverable  by  the  de- 
fendant? It  seems  to  be  conceded  that  they  would  be 
recoverable  in  a  suit  at  law  on  the  injunction  bond.  We 
think  if  they  can  be  so  recovered  they  may  be  allowed 
by  the  chancellor  upon  suggestion. 

Moreover,  it  does  not  certainly  appear  that  the  in- 
junction was  violated.  The  line  of  the  Ohio  River  com- 
pany follows  its  survey  across  the  Michell  land.  The 
Toledo  company  had  also  surveyed  a  line  across  this 
land.  Where  the  two  lines  of  survey  for  the  center  lines 
of  the  tracks  of  the  respective  comjianies  cross  the  south 
line  of  the  Michell  land  they  are  seventy  feet  apart. 
They  approach  each  other  gradually  as  they  go  north. 
About  fifteen  hundred  feet  north,  on  the  center  line  of 
the  Ohio  River  company,  a  stake  was  driven,  which  is 
known  in  the  litigation  as  "station  minus  74."  Prom  there 
on  north  the  lines,  still  approaching  each  other,  soon  be- 
come so  close  together  that  the  tracks  of  the  two  com- 
panies would  occupy  practically  the  same  ground  to  a 
point  eight  hundred  feet  north  of  station  minus  7-4,  where 
the  line  of  the  Ohio  River  company  terminates.     The 
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temporary  injunction  restrained  the  defendants  from  op- 
erating" on  a  strip  of  land  extending  entirely  across  the 
Michell  real  estate,  and  which  is  spoken  of  in  this  liti- 
gation as  the  "enjoined  strip."  At  the  south  line  of  the 
Michell  land  the  east  line  of  this  strip  is  thirty-five  feet 
east  of  the  line  of  the  Toledo  company,  and  continues 
north  parallel  with  the  line  of , the  Toledo  company,  in- 
tersecting the  center  line  of  the  Ohio  River  company  at 
station  minus  74,.  That  portion  of  the  road-bed  of  the 
Ohio  River  company  which  is  north  of  station  minus  7^ 
is  in  the  enjoined  strip,  while  that  south  thereof  is  out- 
side the  enjoined  strip,  practically  speaking.  The  east 
line  of  the  enjoined  strip  does  not  cross  the  tracks  of  the 
Ohio  River  company  at  right  angles,  but  crosses  them 
diagonally,  and,  as  appears  from  the  testimony  of  the 
witnesses,  would  cross  the  center  line  of  the  tracks  at 
station  minus  71/,.  When  the  temporary  injunction  was 
served  about  sixty  or  seventy  per  cent  of  the  work  of 
construction  on  the  Michell  land  had  been  done.  There- 
after,  and  while  the  injunction  was  in  force,  a  large 
amount  of  construction  work  was  done  and  rails  were 
laid  ou  the  Michell  land.  The  evidence  of  appellees  is, 
that  this  work  was  all  done  south  of  station  minus  7^, 
and  not  on  the  enjoined  strip,  except  that  on  one  occa- 
sion, by  mistake,  in  blasting,  the  workmen  got  over  the 
line  and  on  the  enjoined  strip,  and  one  shot  was  dis- 
charged there  and  the  workmen  were  then  taken  off  that 
strip.  On  the  other  hand,  witnesses  for  appellants  tes- 
tified that  work  was  done  north  of  station  minus  7^  on 
the  road-bed  of  the  Ohio  River  company  while  the  in- 
junction was  in  force.  In  this  state  of  the  evidence,  and 
in  the  absence  of  any  finding  or  decree  by  the  court  be- 
low on  the  subject,  we  are  not  disposed  to  hold  there 
was  a  violation  of  the  injunction. 
*    The  decree  pf  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  People  ex  reL  Chauncey  Cadwell  et  al. 

V. 

208     6881  J.  J.  McDonald  et  al 

s214      84,' 

Opinion  filed  April  SO^  1904, 

1.  Pleading — when  granting  leave  to  vnthdraw  plea  and  file  demurrer 
wiU  not  reverse.  Granting  leave  to  defendants  to  withdraw  their 
pleas  and  file  a  demurrer  on  the  day  set  for  trial  does  not  call  for 
reversal,  where  defendants  were  required  to  pay  all  costs  up  to  the 
time  of  the  order,  including^  fees  of  witnesses  for  that  day. 

2.  Same — counts  of  information  must  be  construed  separately.  Counts 
in  an  information  in  the  nature  of  quo  uxirranlo  are  distinct,  and 
the  allegations  of  one  count  cannot  be  looked  to  in  passing  upon 
the  suftlciency  of  the  others. 

3.  Drainage— loAcn  commissioners  of  single  township  cannot  organize 
district.  The  commissioners  of  highways  of  a  single  township  have 
no  authority  to  organize  a  drainage  district  where  the  lands  in- 
volved in  the  system  of  drainage  extend  into  two  townships. 

4.  Same— no  presumptions  indulged  to  aid  jurisdiction  of  commission- 
ers. Highway  commissioners,  when  organizing  a  drainage  district, 
are  exercising  a  special  statutory  authority,  and  no  presumptions 
of  law  will  be  indulged  in  favor  of  their  acts,  which  must  rest,  for 
their  validity,  upon  the  rec6rd. 

5.  Samk— when  infomuUion  in  quo  warranto  does  not  show  Jurisdiction. 
An  allegation  in  an  information  in  the  nature  of  quo  warranto  that 
lands  embraced  in  a  drainage  district  the  organization  of  which  is 
attacked  are  benefited  by  the  ditch,  does  not  show  such  jurisdiction 
on  the  part  of  the  defendants  as  makes  their  determination  of 
the  boundaries  of  the  district  final,  where  It  is  not  averred  that 
the  district  included  all  the  lands  benefited  by  the  drainage  system. 

6.  Samk— territorial  exteivL  of  district  is  jurisdictiondl.  Whether  ap- 
plication for  the  organization  of  a  drainage  district  is  made  to  the 
highway  commissioners  of  a  single  township  or  to  those  of  two, 
or  to  the  county  court,  one  of  the  jurisdictional  questions  to  be 
determined  is  the  territorial  extent  of  the  proposed  district. 

Appeal  from  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  W.  G.  Cochkan,  Judge,  presiding. 

W.  K.  Whitfield,  States  Attorney,  (Eden  &  Martin, 
and  Miller  &  Sentel,  of  counsel,)  for  appellants. 

Harbaugh  &  Thompson,  Edward  C.  Craig,  and  I.  R. 
Mills,  for  appellees. 
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Mr.  Justice  Ricks  delivered  the  opinion  of  the  court: 

Oh  the  16th  day  of  May,  1903,  the  State's  attorney  of 
Moultrie  county,  upon  the  relation  of  Chauncey  Cad  well 
and  others,  filed  an  information  in  the  nature  of  a  quo 
warranto  against  the  appellees  to  test  the  legality  of 
the  organization  of  a  drainage  district  organized  under 
section  76  of  the  Farm  Drainage  act,  in  Jonathan  Creek 
township,  in  said  county.  The  information  consists  of 
two  counts.  The  first  count  purports  to  set  out  the  pro- 
ceedings for  the  organization  of  the  district,  and  charges 
that  the  district  was  illegally  organized  because  the 
ditches  that  were  found  to  be  made  by  the  voluntary 
action  of  the  owners  of  the  lands,  and  the  lands  involved 
in  the  system  of  combined*  drainage,  lay  in  both  Jona- 
than Creek  and  Lowe  townships,  in  said  county,  and  that 
therefore  a  union  district,  extending  into  both  townships, 
should  have  been  organized,  instead  of  a  district  com- 
prising lands  in  Jonathan  Creek  township  alone.  The 
second  count  in  the  information  is  the  ordinary  and  gen- 
eral charge  of  usurpation.  To  the  information  appellees 
filed  their  plea  of  justification,  and  to  this  plea  a  number 
of  replications  were  filed  by  appellants  and  rejoinders  to 
the  replications,  and  the  cause  was  set  down  for  trial 
for  the  22d  day  of  October,  1903.  Ux)on  that  date  appel- 
lees made  their  motion  to  be  allowed  to  withdraw  their 
plea  and  all' subsequent  pleadings  and  to  file  demurrer 
to  the  information.  This  motion  the  court  allowed,  im- 
posing as  terms  the  payment  of  all  costs,  including  the 
fees  of  the  witnesses  summoned  for  that  day.  A  general 
demurrer  assigning  special  causes  was  filed,  and  upon 
a  hearing  thereof  by  the  court  it  was  sustained  and  the 
information  quashed.  Exceptions  were  taken  to  the  ac- 
tion of  the  court  in  permitting  the  withdrawal  of  the 
pleas  and  the  order  sustaining  the  demurrer.  Appel- 
lants stood  by  their  information,  and  prayed  and  prose- 
cuted this  appeal. 
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The  granting  of  leave  to  the  appellees  to  withdraw 
the  plea  and  interpose  the  demurrer  was  so  far  within 
the  discretion  of  the  court  that  this  court  would  not  be 
warranted  in  reversing  upon  such  ground  unless  it  were 
shown  that  in  the  exercise  of  its  supposed  discretion  the 
court  had  abused  its  powers.  {Leigh  v.  Hodges,  3  Scam.  15; 
New  England  bis.  Co.  v.  Wctmore,  32  111.  221;  Miles  v.  Dan- 
forth,  37  id.  156;  Leonard  v.  Paiton,  106  id.  99;  High  on  Ex. 
Legal  Rem. — 3d  ed.— par.  717,  p.  673.)  The  court,  in  this 
case,  imposed  upon  appellees  the  payment  of  all  costs  as 
the  terms  upon  which  the  order  was  made,  and  we  cannot 
say  there  was  an  abuse  of  discretion  or  such  injury  to 
appellants  as  calls  for  a  reversal  upon  that  ground. 

We  think,  however,  the  judgment  of  the  circuit  court 
should  be  reversed.  The  information  contained  two 
counts,  and,  as  has  been  said,  the  second  count  is  a  gen- 
eral charge  of  usurpation,  charging  that  the  appellees, 
"for  the  space  of  twenty  days  last  past  and  more,  in  the 
county  aforesaid,  unlawfully  have  usurped  and  held  ju- 
risdiction over  certain  lands  of  relators,"  (describing  the 
lands,)  "and  then  and  there,  on,  to-wit,  the  27th  day  of 
April,  A.  D.  1903,  at  the  county  aforesaid,  have  pretended 
to  organize  a  drainage  district  under  the  provisions  of 
section  76  of  the  Farm  Drainage  act,  *  *  *  upon  the 
petition  of  one  John  Pulton,  and  to  include  therein  said 
lands  of  relators,  and  other  lands,  without-  having  had 
any  jurisdiction  or  authority  of  law  to  organize  said 
proposed  drainage  district,  and  said  commissioners  then 
and  there,  under  said  pretended  order,  have  proceeded 
to  classify  the  lands  of  relators,  and  other  lands,  for  the 
purpose  of  assessing  benefits  to  said  lands  on  account  of 
the  said  proposed  improvements  to  be  made  under  the 
drainage  district  organized  under  said  pretended  order, 
and  under  said  pretended  assessment  said  commissioners 
are  attempting  to  take  or  levy  upon  the  property  of  re- 
lators, and  to  take  the  lands  of  relators  upon  which  to 
improve  or  construct  the  ditches  in  said  proposed  drain- 
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age  district,  without  due  process  of  law;  and  said  com- 
missioners still  do  have  and  execute  jurisdiction  over 
said  lands  without  any  right,  warrant  or  title  whatever, 
which  Jurisdiction  over  said  lands  said  commissioners  of 
highways,  during  all  the  time  aforesaid,  at  the  county 
aforesaid,  upon  the  People  of  the  State  of  Illinois  afore- 
said, have  usurped,  and  still  do  usurp,*'  etc. 

Appellees  say  of  this  count  of  the  information  that 
it  is  but  a  continuation  of  the  first  count,  and  that  if  it 
be  not,  and  be  treated  as  an  independent  count,  still,  in- 
asmuch as  it  alleges  the  same  organization  of  a  drainage 
district,  of  the  same  number,  on  the  27th  day  of  April, 
1903,  the  court  is  authorized  to  regard  it  as  the  same 
matter,  and  to  look  to  the  first  count  and  apply  the  alle- 
gations of  that  count  to  the  second,  and  thus  hold  that, 
both  relating  to  the  same  thing  and  the  first  count  show- 
ing, as  appellees  contend,  that  they  rightfully  are  exer- 
cising the  acts  complained  of,  the  demurrer  should  have 
been  sustained  to  both  counts  alike. 

We  do  not  adopt  the  view  that  the  counts  are  not  dis- 
tinct and  separate;  nor  do  we  know  of  any  rule  of  plead- 
ing by  which  the  allegations  in  one  count  may  be  looked 
to  in  passing  upon  the  sufficiency  or  insufficiency  of  an- 
other count.  Appellees  proceed  in  their  argument  upon 
the  theory  that  the  two  counts  shall  be  construed  as  one, 
or,  at  least,  that  they  shall  stand  or  fall  together,  and 
the  greater  part  of  the  argument  is  devoted  exclusively 
to  matters  contained  in  the  first  count  of  the  information. 
With  reference  to  that  count  they  say  that  there  were 
presented' to  the  trial  court  two  propositions, — one  a 
proposition  of  law  and  the  other  a  proposition  of  fact. 
The  proposition  of  fact  is,  that  the  allegations  of  the  in- 
formation show  a  clear  and  legal  right  upon  the  part  of 
appellees  to  hold  the  offices  and  exercise  the  franchise 
complained  of  in  the  information,  and  appellees  invoke 
the  rule  announced  in  the  case  of  People  ex  rel.  v.  Ottawa 
Hydraulic  Co.  115  111.  281,  where  it  is  said  (p.  288):  "Where 
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a  number  of  individuals  assume  to  act  as  a  corporation, 
an  information  containing  a  general  denial  of  their  right 
to  do  so  will  be  sufficient  to  put  them  to  their  plea  of 
justification;  but  if  the  information  attempts  to  set  out 
their  title,  as  was  done  here,  and  the  facts  disclosed  for 
that  purpose,  when  taken  in  connection  with  other  facts 
appearing  upon  the  face  of  a  public  statute,  make  the 
title  good,  the  information  will  be  necessarily  bad."  And 
appellees  argue  that  the  first  count  of  the  information 
does  state  facts  which  disclose,  when  taken  in  connection 
with  the  public  law,  namely,  the  Farm  Drainage  act,  the 
clear  legal  right  of  appellees  to  exercise  the  acts  com- 
plained of.  Appellees  then  follow  the  various  allega- 
tions of  the  information,  which,  in  general  terms,  point 
out  the  various  steps  taken  by  appellees  fo^  the  organ- 
ization of  the  district  in  question;  and  it  may  be  said 
that,  in  a  general  way,  the  information  does  show  that 
appellees,  in  the  organization  of  the  district  in  question, 
did  take  all  the  steps  required  by  the  statute  to  legally 
perfect  such  an  organization.  Appellees  further  say  that 
section  31  of  article  4  of  the  constitution,  which  was 
adopted  in  1878,  authorizing  the  General  Assembly  to 
permit  the  owners  of  land  to  construct  drains,  ditches 
and  levees  for  agricultural,  sanitary  or  mining  purposes, 
across  the  lands  of  others,  and  **provide  for  the  organi- 
zation  of  drainage  districts  and  vest  the  corporate  au- 
thorities thereof  with  power  to  construct  and  maintain 
levees,  drains  and  ditches,"  etc.,  gives  the  General  As- 
sembly plenary  power  to  adopt  such  methods  and  confer 
the  powers  of  organization  upon  such  bodies  as  it  sees 
fit,  and  that,  having  done  so,  those  bodies  so  constituted 
are  possessed  of  all  the  powers  conferred  upon  them  by 
the  General  Assembly,  and  all  other  powers  necessary 
to  make  the  powers  thus  conferred  effective;  that  in  the 
organization  of  drainage  districts  the  legislature  has 
seen  fit  to  confer  upon  the  commissioners  of  highways, 
who  organi;5e  drainage  districts  under  section  76  in  ques- 
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tion,  the  power  to  determine  what  lands  shall  be  Included 
in  the  district,  and  that  when  the  commissioners  have  so 
determined  their  finding  is  final.  If  this  position  be  ad- 
mitted to  be  sound,  we  are  still  unable  to  adopt  the  view 
that  the  information  in  this  case  shows  sufficient  to  sup- 
port the  contention  of  appellees.  By  section  76  of  the 
Farm  Drainage  act,  which  is  found  in  chapter  42  of  Starr 
&  Curtis'  Statutes,  (vol.  4,  pp.  470,  471,)  districts  organ- 
ized thereunder  are  to  "include  all  the  lands  to  be  bene- 
fited by  maintaining  these  ditches;"  and  further  on  in 
the  section  the  General  Assembly  has  sought  to  put  a  fur- 
ther interpretation  upon  that  meaning  by  declaring,  "it 
is  the  intent  of  this  act  to  include  all  lands  that  would 
be  damaged  by  filling  the  original  ditch." 

We  are  not  called  upon  to  determine  what  effect  the 
interpretation  placed  upon  the  act  by  the  legislature 
shall  have  upon  this  court,  but  it  is  clear  from  the  pro- 
visions of  the  act  that  the  intention  was  that  all  the 
lands  to  be  benefited  by  maintaining  the  ditches  should 
be  included  in  the  district,  and  to  effectuate  this  end 
three  classes  of  ditches  are  provided  for:  the  district 
where  the  lands  lie  in  a  single  township,  and  which  we 
may  regard  as  the  unit  of  drainage  under  this  act,  and 
which  may  be  organized  by  the  commissioners  of  high- 
ways of  the  township;  districts  where  the  lands  lie  in 
two  townships,  for  which  three  commissioners  of  high- 
ways from  the  two  townships  are  selected  and  make 
the  organization,  and  which  are  denominated  "union  dis- 
tricts;"  and  districts  where  the  lands  involved  lie  in  three 
or.  more  townships,  which  are  called  "special  districts," 
and  which  latter  districts  can  only  be  organized  in  the 
county  courts.  These  provisions  for  the  various  kinds  of 
districts  were  for  the  purpose  of  providing  a  proper  body 
that  should  have  jurisdiction  over  the  lands  involved  in 
the  combined  system  of  drainage,  whether  the  same  be 
confined  to  one  or  to  a  number  of  townships.  Whether 
the  application  for  the  organization  of  the  district  be 
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made  to  the  commissioners  of  a  singly  township,  or  to 
two  townships,  or  to  the  county  court,  one  of  the  things 
to  be  determined,  and  which  we  regard  as  jurisdictional, 
is  the  territorial  extent  of  the  proposed  district.  The 
county  court  has  no  authority  to  organize  a  district  in  a 
single  township,  nor  have  the  commissioners  of  a  single 
township  authority  to  organize  a  district  where  the  lands 
involved  in  the  system  of  drainage  extend  into  two  or 
more  townships.  It  is  true  that  we  have  said  that  such 
bodies,  in  determining  what  lands  shall  be  included  in 
the  districts,  are  called  upon  to  exercise  judgment,  and 
that  their  acts  in  that  respect  are  of  a  judicial  character, 
and,  unless  fraud  be  charged,  are  not  subject  to  review 
by  qtw  warranto.  (Mason  and  Tazewell  Drainage  District 
V.  Orifftn,  134  111.  330;  People  ex  rel.  v.  Cooper,  139  id.  461; 
Oauen  v.  Moredock  Drainage  District,  131  id.  446;  People 
ex  rel,  v.  Mineral  Marsh  Drainage  District,  193  id.  428.)  But 
it  must  be  borne  in  mind  that  the  commissioners  of  high- 
ways, when  acting  in  the  organization  of  a  drainage  dis- 
trict, are  exercising  a  special  authority  conferred  upon 
them  by  the  statute,  and  in  favor  of  their  acts  there  are 
no  intendments  or  presumptions  of  law.  Whatever  they 
do  must  be  found  from  their  record,  and  Unless  sufficient 
is  found  that  it  can  be  said  that  they  have  acted  upon 
the  particular  matters  required,  the  law  does  not,  and 
the  courts  cannot,  presume  that  they  have  done  so.  The 
information  alleges  that  the  commissioners,  at  their  meet- 
ing at  the  time  of  the  organization  of  the  district,  found 
that  "lands  embraced  in  said  petition,  including  the  lands 
of  the  relators,  are  benefited  by  the  maintenance  of  the 
open  ditch  and  would  be  damaged  if  closed."  The  alle- 
gation in  the  information  that  raises  the  question  of 
the  jurisdiction  of  appellees  to  organize  the  district  is, 
that  the  district  did  not  include  all  the  lands  benefited 
by  maintaining  the  ditches,  but  that  a  large  body  of  the 
lands,  and  a  large  portion  of  the  ditches  that  properly 
belonged  in  the  district,  lay  in  Lowe  township.  There  is 
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no  allegation  in  the  information  that  the  commissioners 
determined  that  the  district  as  organized  or  as  petitioned 
for,  or  as  proposed  to  be  organized,  included  all  the  lands 
to  be  benefited  by  maintaining  the  ditches. 

The  point  here  discussed  may  be  well  illustrated  by 
quoting  from  an  averment  of  the  plea  of  appellees  that 
was  withdrawn,  in  which  plea  the  order  and  finding  of 
the  commissioners  at  their  preliminary  meeting,  had  after 
their  examination  of  the  lands  for  the  purpose  of  deter- 
mining the  jurisdictional  questions  set  forth,  is  as  fol- 
lows: "We  further  found  that  the  lands  specified  in  said 
petition  are  all  the  lands  that  will  be  benefited  by  main- 
taining the  said  drainage  ditches  and  are  all  the  lands 
that  will  be  benefited  by  the  proposed  improvements." 
No  such  allegation  as  the  above  is  found  in  the  informa- 
tion, and  if  it  were,  we  would  be  disposed  to  hold  that 
the  demurrer  to  the  first  count  of  the  information  was 
properly  sustained,  as  there  are  no  allegations  of  fraud 
on  the  part  of  the  commissioners  or  that  fraud  operated 
in  any  way  in  the  organization  of  the  drainage  district. 
But  from  the  mere  allegation  in  the  information  that  the 
lands  that  were  included  in  the  district  in  fact  are  bene- 
fited by  the  maintenance  of  the  open  ditch  and  wbuld 
be  damaged  if  it  were  closed,  we  are  not  authorized  to 
indulge  thfe  presumption,  or  to  hold  that  equivalent  to 
the  allegation,  that  the  commissioners  examined  not  only 
the  lands  included  in  the  petition  but  the  lands  involved 
in  the  same  system  of  drainage,  and  that  the  lands  in- 
cluded in  the  district  were  all  the  lands  interested  in 
maintaining  the  ditches, 

The  demurrer  should  have  been  overruled.  The  judg- 
ment is  reversed  and  the  cause  remanded  for  such  further 
proceedings  as  to  law  and  justice  shall  appertain. 

Reversed  and  remanded. 
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S.  T.  MiSERVEY  et  al. 

v. 

The  People  ex'rel.  S.  B.  Raymond,  County  Treasurer. 

OptrUon  filed  April  20,  1904, 

1.  Special  taxation — (All  of  coat  required  by  statute  cannot  he  dis- 
pensed with.  The  certified  bill  of  cost  required  by  section  3  of  the 
Sidewalk  act  of  1875,  showing  in  separate  items  the  cost  of  grad- 
ing, materials,  laying  down  and  supervision,  is  the  basis  for  the 
clerk's  special  tax  list,  and  cannot  be  dispensed  with,  and  a  certi- 
fied bill  of  the  contract  price  per  lineal  foot  is  not  sufficient. 

2.  Same— /atmeas  of  contract  price  not  material  where  there  is  no  bill 
of  costs.  If  a  certified  bill  of  the  contract  price  of  a  sidewalk  per 
lineal  foot  is  substituted  for  the  bill  of  cost  required  by  the  Side- 
walk act  of  1875,  property  owners,  in  order  to  defeat  the  tax,  need 
not  show  the  contract  price  was  excessive,  nor  does  proof  that  it 
was  less  than  the  value  of  the  material  and  work  aid  the  tax. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  L.  C.  Ruth,  Judge,  presiding. 

George  A.  Mason,  (William  J.  Donlin,  of  counsel,) 
for  appellants. 

Frederick  W.  Pringle,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  appellants  appeared  in  the  county  court  of  Cook 
county  and  filed  objections  to  the  application  of  the 
county  collector  for  judgment  for  a  special  sidewalk  tax 
levied  against  certain  lots  and  parcels  of  land  belong- 
ing to  the  appellants,  under  an  ordinance  adopted  by  the 
village  of  Oak  Park.  The  ordinance  provided  for  the 
construction  of  a  plank  walk  particularly  described  in  a 
former  general  ordinance  which  was  made  a  part  of  the 
later  ordinance,  to  be  constructed  and  laid  and  materials 
furnished  in  accordance  with  the  provisions  of  section  1 
of  an  act  entitled  "An  act  to  provide  additional  means 
for  the  construction  of  sidewalks  in  cities,  towns  and 
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villages,"  approved  April  15, 1875,  (1  Starr  &  Cur.  Stat. 
1896,  p.  857,)  the  cost  thereof  to  be  paid  by  special  tax- 
ation of  the  lots  and  parcels  of  land  contiguous  to  the 
proposed  sidewalk,  in  proportion  to  the  respective  front- 
age of  the  lots  on  the  walk.  The  ordinance,  in  obedience 
to  the  first  section  of  the  act,  provided  that  the  owner 
of  any  lot  should  be  allowed  thirty  days  after  the  adop- 
tion and  publication  of  the  ordinance  in  which  to  con- 
struct the  sidewalk  in  front  of  his  property,  and  thereby 
relieve  his  property  from  the  special  tax.  These  object- 
ors did  not  construct  sidewalks  in  front  of  their  respec- 
tive properties.  Prior  to  the  adoption  of  the  ordinance 
the  village  of  Oak  Pask  entered  into  a  contract  with 
the  firm  of  Goetter  &  Hillmann,  in  which  it  was  agreed 
that  said  firm  should  be  employed  by  the  village,  for  the 
period  of  one  year,  to  furnish  all  materials  and  labor  and 
lay  all  plank  sidewalks  ordered  to  be  laid  by  the  village 
which  should  not  be  laid  by  the  owners  of  the  property, 
at  and  for  the  price  of  thirty-four  cents  for  each  lineal 
foot.  The  said  firm,  acting  under  said  contract,  after  the 
expiration  of  the  said  thirty  days  which  the  appellants 
were  given  in  which  to  lay  the  walk  had  expired,  pro- 
cured the  materials,  furnished  the  labor  and  completed 
the  walks  in  front  of  appellants'  properties,  respectively, 
and  the  special  tax  sought  to  be  here  collected  is  for  the 
cost  of  constructing  said  sidewalks  under  such  contract. 
Section  3  of  the  act  relied  upon  to  authorize  the  levy 
of  this  special  tax,  provides  that  if  the  owner  of  a  lot 
fails  to  construct  a  sidewalk  in  front  thereof,  as  required 
by  the  ordinance,  the  same  shall  be  constructed  by  the 
village,  and  that  the  cost  thereof  may  be  collected  by 
levying  a  special^tax  on  the  lot,  in  pursuance  of  the  ordi- 
nance. Said  section  3  further  provides:  "That  a  bill  of 
the  cost'of  such  sidewalk,  showing  in  separate  items  the 
cost  of  grading,  materials,  laying  down  and  supervision, 
shall  be  filed  in  the  office  of  the  clerk  of  such  city,  town 
or  village,  certified  to  by  the  officer  or  board  designated 
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by  said  ordinance  to  take  chargfe  of  the  construction  of 
such  sidewalk,  together  with  a  list  of  the  lots  or  parcels 
of  land  touching  upon  the  line  of  said  sidewalk,  the  names 
of  the  owners  thereof,  and  the  frontage,  superficial  area, 
or  assessed  value  as  aforesaid,  according  as  said  ordi- 
nance may  provide  for  the  levy  of  said  costs  by  frontage, 
superficial  area  or  assessed  value;  whereupon  said  clerk 
shall  proceed  to  prepare  a  special  tax  list  against  said 
lots  or  parcels,  and  the  owners  thereof,  ascertaining 
by  computation  the  amount  of  special  tax  to  be  charged 
against  each  of  said  lots  or  parcels  and  the  owners  there- 
of, on  account  of  the  construction  of  said  sidewalk,  ac- 
cording to  the  rule  fixed  for  the  Jevy  of  such  special  tax 
by  said  ordinance,  which  special  tax  list  shall  be  filed  in 
the  office  of  said  clerk."  Section  4  of  the  same  act  makes 
it  the  duty  of  the  clerk  of  the  village  to  report  in  writing 
to  such  general  officer  of  the  county  as  may  be  author- 
ized by  law  to  apply  for  judgment  against  lands  or  lots 
delinquent  for  taxes  or  special  assessments,  all  lots  or 
parts  of  lots  upon  which  such  special  sidewalk  tax  shall 
be  unpaid.  Section  5  of  the  act  requires  such  general 
officer  to  apply  for  a  judgment  and  order  of  sale  of  all  lots 
on  which  such  special  tax  shall  be  returned  delinquent. 
A  certified  bill  of  the  cost  of  the  sidewalk,  showing 
in  separate  items  the  cost  of  "grading,  materials,  laying 
down  and  supervision"  thereof,  is  the  basis  for  a  special 
tax  list  to  be  prepared  by  the  clerk.  It  is  intended  for 
the  protection  of  the  owners  of  the  property  to  be  spe- 
cially taxed,  and  is  an  indispensable  step  in  the  levy 
of  a  legal  special  sidewalk  tax.  {Holland  v.  People,  189 
III.  348;  Craig  v.  People,  193  id.  199;  People  v.  Smith,  201  id. 
4r)4.)  The  village  in  the  case  at  bar  caused  the  sidewalks 
to  be  constructed  by  the  said  firm  of  Goetter  &  Hillmann 
at  a  contract  price  of  thirty- four  cents  per  lineal  foot 
and  filed  the  bill  of  costs  with  the  clerk  of  the  village 
accordingly.  The  bill  did  not,  as  the  statute  requires, 
show  in  separate  items  the  cost  of  grading,  materials, 
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lajnng-  down  and  supervision  of  the  work,  but  only  the 
amount  paid  by  the  village  to  the  contractors  per  lineal 
foot.  This  contract  price  may  have  been  more  than  the 
cost  of  grading",  materials,  laying  down  and  supervision, 
but  it  is  immaterial  whether  it  is  more  or  less.  It  is 
not  required  of  the  property  owner  to  show  the  contract 
price  was  excessive  in  order  to  defeat  the  tax,  nor  would 
proof  that  the  contract  price  was  less  than  the  value  of 
the  material  and  cost  of  the  work  avail  to  maintain  the 
legality  of  the  proceeding  for  a  judgment  for  a  special 
tax.  The  right  to  levy  a  special  tax  is  purely  statutory, 
and  the  statute  requires  that  an  itemized  bill  of  the  cost 
of  the  walk  shall  be  filed.  This  requirement  is  for  the 
protection  and  benefit  of  the  property  holder  and  cannot 
be  dispensed  with  and  a  certified  bill  of  the  amount  con- 
tracted by  the  village  per  lineal  foot  substituted.  The 
property  of  the  citizen  may  be  legally  charged  only  with 
its  proportionate  part  of  the  actual  cost  of  the  mate- 
rials used  in  the  walk  an,d  a  like  proportionate  part  of 
the  cost  of  grading,  laying  down  and  supervising  of  the 
work  of  putting  down  the  walk,  and 'the  bill  of  costs  must 
disclose  these  different  items  of  the  cost  of  the  work  in 
order  to  warrant  the  imposition  of  a  special  tax  on  the 
property  of  the  citizen. 

For  the  reason  indicated  herein  the  judgment  of  the 
county  court  must  be  and  is  reversed,  and  the  cause  will 
be  remanded  for  further  proceedings  consistent  with  this 

P  *  Reversed  and  remanded. 
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remainder-men  are  not  entitled  to  partition  while  the  re- 
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refusal  to  pass  upon  an  instruction  because  it  exceeds  the 
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declarations  by  one  alleged  conspirator,  in  the  absence  of 

other  conspirators,  may  be  proven  against  all,  if  there  is 

proof  tending  to  show  the  conspiracy 173 

conspiracy  to  defraud  may  be  proven  by  circumstances...  173v 
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CONSTITUTIONAL  LAW. 

right  of  legislature  to  enact  curative  statutes 236 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
a  corporation  mortgagee,  is  not  an  exercise  of  judicial 
power  and  does  not  violate  obligation  of  contract 236 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
corporation  mortgagee,  does  not  affect  rights  which  have 
vested  prior  to  the  passage  of  the  act 236 

when  practical  construction  adopted  by  one  department  of 
government  will  not  control  the  court 328 

when  acts  of  the  legislative  and  executive  departments 
are  not  entitled  to  great  weight  as  practical  aids  in  con- 
struction of  a  constitutional  provision 328 
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priation in  aid  of  the  Illinois  and  Michigan  canal 328 
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when  order  of  court  to  produce  books  and  papers  is  not  a 
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of  language  of  will,  as  sufficient  to  carry  the  fee 60 

courts  favor  such  construction  of  a  will  as  will  give  an  es- 
tate of  inheritance  to  the  first  taker 60 

trust  construed  as  ceasing  on  distribution  of  property 60 

208-43 
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cording to  their  purport 304 
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government  will  not  control  the  courts 328 
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acts  authorizing  the  condemnation  of  private  property  for 
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act  of  1899,  permitting  foreign  corporations  to  buy  railroads 
or  bridges  in  Illinois,  is  the  only  act  authorizing  such  cor- 
porations to  condemn  property 419 

act  of  1899,  permitting  foreign  corporations  to  buy  railroad 
lines  in  Illinois,  forbids  the  purchase  of  parallel  or  com- 
peting lines 420 

of  will,  as  passing  to  the  remainder-men  funds  arising  from 
stock  in  banks  going  into  voluntary  liquidation  after  the 
testator's  death 473 

when  words  may  be  read  into  will 473 

of  will,  as  to  when  a  child  of  a  brother  of  the  testator,  who 
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limits  of  the  rule  requiring  strict  construction  of  penal 
statutes 518 

of  sections  8  and  25  of  Corporation  act,  as  to  when  right  of 
action  accrues  to  creditor  of  corporation  to  reach  unpaid 
balance  on  stock 544 
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party  may  be  punished  for  contempt  in  disobeying  order  of 
court,  even  though  the  order  is  erroneous,  if  the  court 
had  jurisdiction  and  power  to  make  it 562 

CONTINGENT  REMAINDERS.— See  REMAINDERS. 

CONTRACTS. 

failure  to  prove  date  of  parol  contract  as  alleged  in  an  ac- 
tion of  assumpsit  is  not  fatal  where  performance  is  not 
dependent  upon  such  date 136 
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what  evidence  warrants  findingf  that  party  to  whom  banker 
loaned  his  customer's  money  was  not  a  "safe,  responsible 
and  conservative  borrower" 136 

when  party  is  an  independent  contractor; 147 

insured,  after  ratifying  transfer  of  insurance,  cannot  hold 
old  company  liable  though  other  companies  consider  the 
policy  in  force  when  figuring  total  insurance 166 

legal  effect  of  all  facts  need  not  be  understood  in  order  to 
make  ratification,  with  knowledge  of  the  facts,  binding.  166 

rule  as  to  admission  of  parol  evidence  where  contract  is 
reduced  to  writing  showing  a  complete  obligation,  with- 
out ambiguity  or  uncertainty 218 

previous  negotiations  are  merged  in  written  con  tract..  375,  218 

if  no  warranty  of  quality  is  contained  in  written  contract 
for  sale  of  existing  merchandise  the  purchaser  is  pre- 
cluded from  claiming  one 218 

when  purchaser  of  personal  property  cannot  recover  upon 
the  ground  of  fraud  and  deceit 218 

Unambiguous  instruments  must  be  given  legal  effect  ac- 
cording to  their  purport 304 

when  duration  of  agency  is  indefinite 375 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS;  RAIL- 
ROADS. 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
corpors^tion  mortgagee,  is  not  exercise  of  judicial  power 
and  does  not  violate  obligation  of  contracts 236 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
corporation  mortgagee,  does  not  affect  rights  which  have 
vested  prior  to  the  passage  of  the  act 236 

extent  to  which  act  concerning  telephone  and  telegraph 
companies  relates  to  individuals 289 

the  power  of  eminent  domain  can  be  exercised  only  as  pre- 
scribed by  the  legislature ^ . . .  419 

foreign  corporations  cannot  exercise  power  of  eminent 
domain  except  by  consent  of  legislature 419 

act  of  1899,  permitting  foreign  corporations  to  buy  railroads 
or  bridges  in  Illinois,  is  the  only  act  authorizing  such  cor- 
porations to  condemn  property 419 

act  of  1899,  permitting  foreign  corporations  to  buy  railroad 
lines  in  Illinois,  expressly  forbids  the  purchase  of  paral- 
lel or  competing  lines 420 

when  foreign  corporation  cannot  condemn  land  in  Illinois 
under  the  act  of  1899 420 

a  stock  dividend  passes  to  remainder-men  as  part  of  the 
corpus  of  the  estate,  and  not  to  a  life  tenant  of  the  income 
of  the  stock 473 
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fraudulent  over-valuation  of  property  taken  in  payment 
for  stock  is  binding  on  the  corporation 544 

under  section  8  of  Corporation  act  a  stockholder  is  primar- 
ily liable  for  unpaid  balance  on  stock 544 

creditor  may  sue  corporation  and  garnish  stockholder  for 
unpaid  balance  without  a  judgment  and  return  of  execu- 
tion nulla  bona 544 

right  of  action  against  stockholder  for  unpaid  balance  on 
stock  accrues  when  debt  against  corporation  is  due 544 

when  right  of  action  accrues  under  section*  25  of  Corpora- 
tion act 544 

right  of  action  against  stockholder  for  unpaid  balance  is 
governed  by  five-year  Statute  of  Limitations 545 

electing  to  proceed  under  section  49  of  Chancery  act  in- 
stead of  under  section  25  of  Corporation  act  does  not  ex- 
tend period  of  limitation 545 

what  does  not  prevent  application  of  Statute  of  Limita- 
tions against  creditor  of  corporation 545 

what  not  a  denial  of  right  of  trial  by  jury ;  545 

COURTS.— See  APPEALS  AND  ERRORS;   EQUITY. 

whether  an  instrument  is  entitled  to  probate  as  a  will  is  a 
question  for  the  court  without  a  jury,  both  in  the  county 
court  and  on  appeal  to  the  circuit  court 78 

whether  verdict  is  so  excessive  as  to  indicate  prejudice  Is 
a  question  finally  settled  by  Appellate  Court's  judgment.    85 

when  Appellate  Court  may  enter  remiUitur  and  affirm 85 

when  court  cannot  order  satisfaction  of  judgment 128 

what  questions  in  action  by  servant  for  injuries  are  settled 
by  the  judgment  of  the  Appellate  Court. 147 

adjudication  of  the  Appellate  Court  is  not  necessarily  con- 
clusive of  the  question  of  assumed  risk 1 55 

facts  recited  in  Appellate  Court's  judgment  are  conclusive.  161 

what  finding  in  the  Appellate  Court's  judgment  is  conclu- 
sive against  recovery 161 

act  of  1901,  relating  to  city  courts,  construed  as  to  term 
''civil  cases"  meaning  law  and  equity  cases  as  the  same 
were  known  to  the  common  law 181 

city  court  has  no  jurisdiction  of  proceeding  to  contest  the 
election  of  mayor  of  the  city 181 

the  valuation  of  property  by  board  of  review  cannot  be  re- 
viewed by  the  courts  as  excessive  in  the  absence  of  fraud 
or  want  of  jurisdiction  by  the  board 209 

when  a  court  of  equity  may  review  decision  of  the  board  of 
review  in  assessing  omitted  property 209 

when  presentation  of  claim  against  estate  does  not  call  for 
exercise  of  equitable  jurisdiction  by  county  court.,.. ...  408 
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when  the  Supreme  Court  cannot  review  facts,  on  appeal,  in 
proceedingf  begun  against  estate  in  the  county  court. ...  408 

whether  the  statutory  conditions  exist  for  exercising  the 
power  of  eminent  domain  is  a  question  for  the  courts  ...  419 

when  order  of  court  to  produce  books  is  not  a  violation  of 
constitutional  guaranty  against  unreasonable  searches 
and  seizures 562 

party  may  be  punished  for  contempt  in  disobeying  order  of 
court,  even  though  erroneous,  if  the  court  had  jurisdic- 
tion and  power  to  make  it 562 

the  Appellate  Court  should  weigh  the  evidence  under  an 
assignment  of  error  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence % . . . .  608 

Supreme  Court  cannot  consider  assignment  of  error  that 
Appellate  Court  did  not  weigh  the  evidence 608 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

what  evidence  tends  to  show  guilty  knowledge  on  part  of 

accused  that  the  goods  offered  for  sale  were  stolen 15 

what  sutBcient  proof  of  venue. .  ^ 15 

effect  where  an  appeal  is  taken  in  a  criminal  case  instead 

of  suing  out  a  writ  of  error. 312 

when  overruling  challenge  for  cause  is  not  prejudicial....  312 
when  it  is  not  error  to  permit  wife  of  one  of  co-defendants 

in  criminal  case  to  testify 312 

admissibility  of  conversations  in  conspiracy  case 312 

user  is  prima  facie  evidence  of  corporate  existence  in  crim- 
inal case 313 

common  law  rule  of  merger  of  misdemeanors 313 

rule  of  merger  in  Illinois  in  case  of  conspiracy 313 

a  conviction  for  conspiracy  may  be  had  although  one  of  the 

overt  acts  is  a  felony 313 

it  is  not  error  to  permit  a  co-defendant  in  a  criminal  case 

to  plead  guilty  during  trial ' 313 

what  evidence  admissible  in  conspiracy  case 313 

harmless  error  in  instruction  will  not  reverse 313 

motion  to  quash  indictment  cannot  be  entered  after  plea 

unless  the  plea  is  withdrawn  upon  leave 460 

what  not  ground  for  quashing  indictment  for  robbery 460 

testimony  of  the  accused  that  plea  was  not  entered  is  not 

sufficient  to  impeach  the  record 460 

when  motion  to  amend  record  cannot  be  entertained 460 

when  refusal  to  strike  out  evidence  is  not  prejudicial 460 

fact  that  witness  for  the  accused  has  been  convicted  of  in- 
famous crime  can  be  proved  only  by  the  record 461 
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improper  conduct  of  the  prosecuting^  attorney  cannot  be 

excused  by  the  statement  that  the  purpose  was  proper..  461 
when  permitting  oral  proof  of  conviction  of  a  witness  of  a 

crime  is  not  ground  for  reversal 461 

fact  that  accused  resisted  arrest  may  be  shown 461 

a  former  conviction  of  the  accused  may  be  shown  as  affect- 
ing his  credibility  as  a  witness 461 

effect  where  sentence  is  for  crime  of  "robbery,  etc." 461 

verdict  finding  accused  guilty  of  certain  part  of  the  offense 

with  which  he  is  charged  is  an  acquittal  as  to  residue...  461 
what  is  a  "sitting^-and  who  are  **winners"  at  draw  poker..  518 

effect  whef e  draw  poker  is  played  with  "chips" 518 

when  giving  of  an  instruction  as  to  effect  of  confession  of 

guilt  is  error 603 

confession  of  guilt  defined 603 

DAMAGES. 

husband  is  entitled  to  recover  substantial  damages  from 
one  who  has  committed  adultery  with  his  wife,  though  he 
proves  no  resulting  loss  of  services 52 

that  the  husband  forgives  the  adulterous  conduct  of  his 
wife  does  not  relieve  her  seducer  from  liability  to  answer 
in  damages  to  the  husband 53 

when  amount  awarded  for  land  actually  taken  for  railroad 
right  of  way  is  not  excessive 100 

what  evidence  not  proper  upon  question  of  damages  in  a 
proceeding  to  condemn  farm  land  for  right  of  way 100 

value  of  land  taken  from  farm  for  railroad  right  of  way  is 
its  value  when  considered  as  a  part  of  the  entire  farm..  101 

when  an  instruction  as  to  measure  of  damages  in  personal 
injury  case  is  not  improper 427 

proper  allowance  of  damages  on  dissolution  of  injunction.  623 

alleged  violation  of  temporary  injunction  is  not  a  defense 
to  a  suggestion  of  damages,  in  the  same  suit,  on  dissolu- 
tion of  the  injunction 624 

DEBTOR  AND  CREDITOR. 

purchaser  of  securities  pendente  lile  takes  them  subject  to 
all  equities  against  them  in  the  hands  of  the  assignor...  236 

when  money  loaned  is  not  a  debt  incurred  for  the  improve- 
ment of  the  homestead 237 

the  holder  of  collateral  security  may  purchase  it  from  the 
pledgor  or  agree  with  the  latter  to  take  the  collateral  in 
satisfaction  of  the  debt 247 

when  failure  of  vendor  to  read  bill  of  sale  is  not  ground  for 
rescinding  the  sale 247 
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under  section  8  «f  Corporation  act,  creditor  may  reach  un- 
paid balance  on  stock  without  a  judgment  and  return  of 
an  execution  mdla  bona 544 

when  right  of  action  accrues  under  sections  8  and  25  of  the 
Corporation  act 544 

right  of  action  against  stockholder  to  reach  unpaid  balance 
is  governed  by  the  five-year  Statute  of  Limitations 545 

electing  to  proceed  under  section  49  of  Chancery  act  io- 
stead  of  under  section  25  of  Corporation  act  does  not  ex- 
tend the  period  of  limitation 545 

what  does  not  prevent  application  of  Statute  of  Limita- 
tions against  creditor  of  corporation 545 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

unacknowledged  plat  does  not  pass  the  fee  of  the  streets 
to  the  city,  but  the  fee,  to  the  center  of  the  street,  at- 
taches to  ownership  of  abutting  lots 35 

effect  where  street  shown  upon  unacknowledged  plat  bor- 
ders upon  a  river 35 

DEEDS. 

when  after-acquired  title  inures  to  grantee 35 

what  facts  not  conclusive  as  to  delivery  of  deed 108 

purchaser  from  holder  of  record  title  is  entitled  to  protec- 
tion against  an  unrecorded  deed  in  absence  of  notice.. ..  529 

when  record  of  mortgage  is  not  notice  of  the  existence  of 
an  unrecorded  deed 529 

inadequacy  of  consideration  is  not,  of  itself,  constructive 
notice  of  prior  unrecorded  deed 529 

fraud,  to  avoid  deed,  must  be  directly  connected  with  the 
execution  of  the  instrument 582 

substantial  non-performance  is  necessary  in  order  to  avoid 
a  deed  made  in  consideration  of  support 582 

equity  will  not  enforce  forfeiture  of  grantee's  rights  for 
breach  of  a  condition  subsequent  in  the  deed 623 

when  equity  cannot  entertain  bill  to  remove  cloud 623 

DEFINITIONS. 

equities  are  rights  which  are  established  and  enforced 
according  to  principles  of  equity  jurisprudence  under 
acknowledged  rules  governing  courts  of  equity 236 

confession  of  guilt  defined 603 

DELIVERY.— See  DEEDS. 
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correct  practice  where  an  abstract  of  record,  on  appeal  by 
husband  in  divorce  case,  is  incomplete 98 

the  allowance  of  alimony  and  solicitor's  fees  in  a  divorce 
case  rests  in  the  sound  discretion  of  the  court,  and  will 
stand,  on  appeal,  unless  such  discretion  is  abused 98 

DRAINAGE. 

right  of  party  to  change  natural  water-course  on  his  land.  391 

when  digging'  of  a  drainage  ditch  on  defendant's  own  land 
will  not  be  enjoined  at  suit  of  adjoining  owner 391 

commissioners  of  single  township  cannot  organize  drainage 
district  where  the  lands  involved  are  in  two  townships..  638 

no  presumptions  will  be  indulged  to  aid  the  jurisdiction  of 
drainage  commissioners 638 

when  an  information  in  quo  warranto  does  not  show  that  re- 
spondent drainage  commissioners  had  jurisdiction 638 

territorial  extent  of  drainage  district  is  one  of  the  juris- 
dictional questions  to  be  determined 638 

DRAW  POKER— See  GAMBLING. 

ELECTIONS. 

proceeding  to  contest  an  election  is  not  a  case  at  law  or  in 

equity  as  known  at  common  law 181 

city  court  has  no  jurisdiction  of  a  proceeding  to  contest 
the  election  of  mayor  of  the  city 181 

EMINENT  DOMAIN. 

when  amount  awarded  for  land  taken  is  not  excessive 100 

amount  of  verdict  by  jury  in  condemnation  will  stand,  on 
appeal,  if  within  the  range  of  conflicting  testimony  and 
the  jury  viewed  the  premises 100 

jury  in  condemnation  may  resort  to  inspection  of  premises 
in  determining  the  weight  of  the  testimony 100 

what  not  proper  evidence  on  question  of  damages lUO 

value  of  land  taken  from  farm  is  its  value  when  considered 
as  a  part  of  the  entire  farm  as  improved 101 

the  power  of  ^jminent  domain  can  be  exercised  only  as  pre- 
scribed by  the  legislature 419 

foreign  corporations  cannot  exercise  power  of  eminent  do- 
main except  by  consent  of  the  legislature 419 

acts  authorizing  condemnation  are  strictly  construed 419 

whether  the  statutory  conditions  exist  which  justify  ex- 
ercise of  power  of  eminent  domain  is  a  question  for  the 
courts  to  decide 419 

the  act  of  1899,  concerning  the  purchase  of  railroad  or  toll 
bridges,  is  the  only  act  authorizing  foreign  corporations 
to  exercise  power  of  eminent  domain 420 
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the  act  of  1899,  permitting  f oreig"n  corporation  to  buy  rail- 
road lines  in  Illinois,  forbids  the  purchase  of  any  parallel 
or  competing-  line '. 420 

foreign  corporation  buying  railroad  in  Illinois  cannot  claim 
right  of  eminent  domain  regardless  of  whether  its  pur- 
chase was  legal 420 

when  condemnation  petition  is  properly  dismissed 420 

EQUITY. 

the  discretion  of  school  directors  in  levying  tax  will  not  be 
controlled  by  the  courts  where  the  tax  is  within  the  legal 
limit  and  there  is  no  fraud 9 

when  court  of  equity  may  review  the  decision  of  the  board 
of  review  in  assessing  omitted  property 209 

tax-payer  must  produce  the  record  of  the  board  of  review 
when  seeking  relief  in  equity  against  some  action  of  the 
board  which  must  be  shown  by  its  record 210 

effect  where  board  of  "review  does  not  cause  its  action  to 
be  entered  in  the  assessment  books 210 

equities  are  rights  which  are  established  and  enforced  ac- 
cording to  principles  of  equity  jurisprudence,  under  rec- 
ognized principles  and  rules  governing  courts  of  equity..  236 

master's  report  should  not  contain  lengthy  arguments  and 
quotations  from  decisions  of  the  courts 237 

when  sworn  bill  may  be  amended  without  presentation  of 
affidavit  excusing  delay 289 

when  digging  of  a  drainage  ditch  on  defendant's  own  land 

•  will  not  be  enjoined  at  suit  of  adjoining  owner •...  391 

remainder-men  are  not  entitled  to  partition  while  the  re- 
mainder is  contingent 508 

one  not  entitled  to  partition  Unless  he  owns  an  interest  in 
common  with  the  defendants 508 

wjien  delay  in  bringing  suit  will  bar  relief 529 

chancellor  may  disregard  advisory  verdict 582 

^rror  in  instructions  in  a  chancery  case  is  not  material  if 
the  verdict  is  merely  advisory 582 

it  is  error  for  the  chancellor  to  hear  additional  evidence 
pending  determination  of  exceptions  to  master's  report.  697 

■ 

equity  will  not  enforce  a  forfeiture  of  grantee's  rights  for 
breach  of  cond ition  subsequent  in  the  deed 623 

when  equity  cannot  entertain  bill  to  remove  cloud 623 

equity  will  not  interfere  by  injunction  where  the  only  pur- 
pose of  the  bill  is  to  have  a  court  of  equity  determine 
questions  of  ownership  and  possession 623 

when  objection  of  an  adequate  remedy  at  law  need  not  be 
raised  by  answer 623 
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'  lessee  who  recognizes  validity  of  lease  by  accepting  its  pro- 
visions is  estopped  to  deny  the  lessor's  title  although  he 

did  not  sign  the  lease 35 

when  defendant  to  suit  on  administrator's  bond  cannot  com- 
plain that  the  principal  and  Interest  were  not  sued  for 

at  the  same  time 128 

when  party  is  estopped  to  raise  a  constitutional  question  .  562 

EVIDENCE. 

what  evidence  tends  to  show  guilty  knowledge  on  the  part 

of  the  accused  that  goods  offered  for  sale  were  stolen 15 

what  sufficient  proof  of  venue  in  criminal  case 15 

when  question  of  variance  Is  not  preserved  for  review 20 

testimony  as  to  appearance  of  broken  bolts  in  piece  of  ex- 
ploded boiler  and  fire-box  does  not  require  qualification 

of  witnesses  as  experts 20 

what  evidence  sufficient  to  go  to  the  jury  upon  question  of 

cause  of  boiler  explosion 20 

complainant  in  partition  must  show  that  he  owns  an  undi- 
vided interest  as  alleged  in  his  bill 35 

when  grantor  cannot  set  up  after-acquired  title 35 

age  of  child  Is  not  the  test  of  his  competency  as  a  witness.    52 
trial  court's  determination  as  to  competency  of  a  child  to 

testify  will  not  be  lightly  disturbed,  on  appeal 52 

fact  that  a  witness  receives  additional  compensation  and 
frequently  testifies  for  defendant  In  damage  suits  may 
be  shown,  as  bearing  upon  the  value  of  his  testimony  ...     81 

what  proof  Is  necessary  to  justify  secondary  evidence 85 

when  printed  article  is. not  admissible  in  action  for  libel..     85 
fact  that  defendant  in  action  for  libel  testifies,  over  ob- 
jection, that  he  wrote  an  article  similar  to  the  one  pub- 
lished does  not  render  printed  article  admissible  without 

proper  foundation  being  laid ^     85 

jury  In  condemnation  may  resort  to  inspection  of  the  prop- 
erty in  determining  the  weight  of  testimony 100 

what  evidence  not  proper  upon  question  of  damages  in  pro- 
ceeding to  condemn  farm  land  for  right  of  way 100 

value  of  land  taken  from  farm  for  railroad  rlg[ht  of  way  Is 

its  value  as  a  part  of  the  entire  farm  as  improved 101 

what  facts  not  conclusive  as  to  delivery  of  deed 108 

what  proof  shows  apWwo/acte  violation  of  requirement  of 
Mining  act  for  an  affidavit  of  the  age  of  a  boy  employed 

in  the  mine 116 

what  evidence  warrants  finding  that  party  to  whom  banker 
loaned  his  customer's  money  was  not;  a  "safe,  responsible 
and  conservative  borrower" 136 
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failure  to  prove  date  of  a  parol  contract  as  alleged  in  an 
action  of  assumpsit  is  not  fatal  when  performance  is  not 

dependent  upon  such  date 136 

what  evidence  proper  upon  subject  of  width  of  car 165 

distance  l)etween  a  certain  switch-handle  and  passing*  cars 

is  not  a  subject  for  a  hypothetical  question 1 66 

what  is  proper  cross-examination 156 

declarations  by  one  alleged  conspirator,  in  absence  of  other 
conspirators,  may  be  proven  ag^ainst  all  if  there  is  proof 

tending  to  show  the  conspiracy 173 

conspiracy  to  defraud  may  be  proven  by  circumstances...  174 
a  servant  suing-  master  for  neg^lig-ence  of  another  servant 
must  allege  and  prove  that  the  master  was  liable  for  the 

negligence  of  the  servant  who  caused  the  injury 198 

facts  under  which  gripmen  and  conductors  on  separate 

cable  trains  are  fellow-servants 199 

rule  as  to  admission  of  parol  evidence  where  contract  is 
reduced  to  writing  showing  a  complete  obligation,  with- 
out ambiguity  or  uncertainty 218 

prior  negotiations  are  merged  in  written  contract 375,  218 

when  wife  of  one  co-defendant  in  criminal  case  may  testify.  312 

admissibility  of  conversations  in  conspiracy  case 312 

user  is  prima  facie  evidence  of  corporate  existence  in  crim- 
inal case 313 

what  evidence  admissible  in  conspiracy  case 313 

evidence  to  establish  a  trust  must  be  clear,  not  only  as  to 

existence  of  the  trust,  but  as  to  its  terms  and  conditions.  401 
what  does  not  tend  to  establish  a  trust  in  favor  of  an  in- 
solvent guardian  and  his  ward  against  the  surety  on  the 

guardian's  bond 401 

a  party  may,  within  reasonable  limits,  put  a  hypothetical 
case  as  he  claims  it  has  been  proven  and  take  the  opin- 
ion of  the  expert  witness  thereon. 416 

if  a  party  thinks  his  opponent's  hypothetical  question  is 
unfair,  he  may  frame  the  question,  on  cross-examination, 

so  as  to  cover  the  omitted  points ". . . .  416 

what  evidence  sufficient  to  entitle  plaintiff  in  personal  in- 

jury  case  to  have  question  of  due  care  submitted  to  jury.  456 
existence  of  obstructions  to  sound  and  view  may  be  consid- 
ered upon  the  question  of  the  use  of  due  care  on  approach- 
ing railroad  crossing '. 456 

testimony  that  the  witnesses  did  not  hear  locomotive  bell 
is  proper,  although  they  do  not  know  definitely  whether 

it  was  ringing  or  not 456 

court  cannot  weigh  evidence  in  giving  instructions 456 

when  refusal  to  strike  out  evidence  is  not  prejudicial 460 
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testimony  of  accused  that  plea  was  not  entered  is  not  suf- 
ficient to  impeach  the  record 460 

fact  that  a  witness  for  accused  has  been  convicted  of  in- 
famous crime  can  be  shown  only  by  the  record 461 

when  permitting  oral  proof  of  the  conviction  of  witness  of 
crime  is  not  ground  for  reversal 461 

former  conviction  of  accused  may  be  shown  as  affecting 
his  credibility  as  a  witness . . . ., 461 

when  instruction  as  to  burden  of  establishing  defenses  to 
suit  on  note  is  not  misleading 492 

what  necessary  to  establish  defense  by  a  guarantor  that 
holder  of  note  had  funds  of  maker  in  his  hands  which  he 
should  have  applied  upon  the  note 492 

assignment  to  defendant,  after  suit  begun,  of  a  demand 
against  the  plaintiff  is  not  admissible  to  establish  set-off.  49^ 

a  variance  must  be  pointed  out  with  particularity 518 

when  variance  in  date  of  bill  of  particulars  is  not  material.  518 

when  order  of  court  to  produce  books  is  not  a  violation  of 
constitutional  guaranty  against  unreasonable  searches 
and  seizures .- 562 

right  of  court  to  order  production  of  books  is  not  limited 
to  the  time  of  trial 562 

when  order  to  produce  books  is  proper  without  requiring  a 
bill  of  discovery  or  issuing  a  subpoRna  duces  tecum 562 

proof  of  broker's  authority  to  make  a  loan  does  not  show 
,  authority  to  receive  payment 577 

what  does  not  show  that  broker  was  lender's  agent 577 

fact  that  alleged  fraudulent  transaction  is  between  rela- 
tives does  not  change  the  rule  that  one  alleging  fraud 
must  prove  it  by  a  preponderance  of  evidence 597 

party  voluntarily  putting  witness  on  stand  cannot  impeach 
him,  although  he  may  contradict  him  by  other  witnesses.  597 

it  is  error  for  the  chancellor  to  hear  additional  testimony 
pending  determination  of  exceptions  to  master's  report.  597 

unauthenticated  files  of  alleged  suit  before  justice  of  peace 
in  a  foreign  State  are  not  admissible  to  prove  the  facts 
they  purport  to  show 603 

when  admitting  opinions  of  physicians  is  error 608 

EXECUTORS  AND  ADMINISTRATORS. 

an  appeal  may  be  prosecuted  from  the  separate  items  of 

an  adm  inistra tor's  account 128 

when  defendant  to  suit  on  an  administrator's  bond  cannot 

complain  that  the  principal  and  interest  were  not  sued 

for  at  the  same  time , . . .  128 

widow  may  in  good  faith  bid  at  administrator's  sale  held 

to  pay  her  award 448 
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EXECUTORS  AND  ADMINISTRATORS.— CorUtnwed.  page. 

when  report  of  an  administrator  that  he  sold  property  for 

cash  is  not  fraudulent 448 

failure  to  set  ofif  homestead  at  administrator's  sale  subject 
to  such  homestead  cannot  be  complained  of  in  collateral 
proceeding 448 

EXPERT  TESTIMONY.— See  EVIDENCE. 

FELLOW-SERVANTS. 

a  servant  suing  master  for  negligence  of  another  servant 
must  allege  and  prove  that  the  master  was  liable  for  the 
negligence  of  the  servant  causing  the  injury 198 

if  there  is  any  evidence  tending  to  prove  that  the  plaintiff 
and  the  servant  whose  negligence  caused  the  injury  were 
not  fellow-servants,  the  case  must  go  to  the  jury 198 

when  question  of  fellow-servants  is  one  of  law 198 

general  test  of  the  relation  of  fellow-servants 198 

personal  acquaintance  or  previous  personal  association  is 
not  the  test  of  relation  of  fellow-servants 198 

branch  of  fellow-servant  rule  as  to  co-operation  in  particu-  . 
lar  business  must  be  given  reasonable  interpretation ....  198 

servants  on  separate  cable  trains  are  not  necessarily  co- 
operating in  the  particular  business  on  hand 198 

when  gripmen  and  conductors  on  separate  cable  trains  are 
fellow-servants ; , 199 

FORCIBLE  DETAINER. 

suits  in  forcible  detainer  for  separate  premises  need  not 
be  consolidated  in  justice  of  peace  court 282 

beginning  a  suitiin  assumpsit  for  rent  payable  in  advance 
does  not  preclude  a  forcible  detainer  proceeding  before 
the  expiration  of  the  month 282 

FORECLOSURE.— See  MORTGAGES. 

FOREIGN  CORPORATION  S.— See  CORPORATIONS. 

FORFEITURE.  • 

equity  will  not  enforce  a  forfeiture*  of  grantee's  rights  for 
breach  of  a  condition  subsequent  in  the  deed 623 

FORMER  CASES. 

Hercules  Iron  Works  v.  E.j  J,  &  E.  By.  Co,  141  III.  49,  distin- 
guished, as  to  scope  of  jurisdiction  of  city  courts 181 

Noonan  v.  People^  183  111.  52,  distinguished,  as  to  when  court 
has  no  power  to  hold  ordinance  inoperative  in  part  and 
pnf orce  it  in  part ...........,.,,.........,.....,,.,.,  187 
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FORMER  CASKS,— Continued.  PAGE. 

a  d:  A.  R,  R.  Co.  v.  House,  172  111.  601,  and  Hartley  v.C  &  A. 
R.  R.  Co.  197  id.  440,  explained,  as  to  necessity  for  plain- 
tiff to  allege  and  prove  that  servant  causing  injury  was 
not  a  fellow-servant 198 

North  Chicago  Street  Railroad  Co.  v.  CoAsar,  203  111.  608,  distin- 
guished, as  to  when  instruction  relating  to  ordinary  care 
is  not  too  narrow  in  point  of  time 267 

Goddard  v.  C.  A  N.  W.  Ry.  Co.  202  111.  362,  distinguished,  as 
to  extent  to  which  act  concerning  telephone  companies 
applies  to  individuals 289 

People  y.  Latham,  203  111.  9,  distinguished,  as  to  when  assess- 
ment is  not  void  as  for  a  double  improvement 364 

Th(mias  v.  St.  L.,  B.  <§  S.  Ry.  Co.  164  III.  634,  distinguished, 
as  to  when  foreign  corporation  cannot  condemn  property 
in  Illinois 420 

Ayers  v.  Chicago  I'Ule  and  Trust  Co.  187  III.  42,  explained,  as 
to  what  estates  are  not  subject  to  inheritance  tax 437 

Ogden  v.  Haven,  24  111.  57,  and  Morrison  v.  Morrison,  140  id.  560, 
distinguished,  as  to  when  record  of  mortgage  is  not  con- 
structive notice  of  prior  unrecorded  deed ., 529 

FRAUD. 

declarations  by  one  alleged  conspirator,  in  the  absence  of 
other  conspirators,  may  be  proven  against  all  if  there  is 
proof  tending  to  show  the  conspiracy 173 

conspiracy  to  defraud  may  be  proven  by  circumstances...  173 

effect  where  party  recklessly  makes  false  statements  about 
a  matter  of  which  he  is  ignorant 173 

liability  of  party  who  aids  in  comnlitting  fraud 174 

when  purchaser  of  personal  property  cannot  recover  upon 
ground  of  fraud  and  deceit 218 

in  absence  of  fraud  there  is  no  implied  warranty  of  quality 
or  condition  in  the  sale  of  an  existing  chattel 218 

when  failure  of  vendor  to  read  bill  of  sale  is  not  ground  for 
rescinding  the  sale 247 

what  circumstances  will  not  relieve  party  from  effect  of 
his  electing  to  hojd  property  after  knowledge  of  fraud..  256 

when  report  of  an  administrator  that  he  sold  property  for 
cash  is  not  fraudulent*. 448 

fraudulent  over-valuation  of  property  taken  in  payment 
for  stock  is  binding  on  the  corporation 544 

fraud  or  undue  influence,  in  order  to  avoid  a  deed,  must  be 
directly  connected  with  the  execution  of  the  instrument.  582 

fact  that  alleged  fraudulent  transaction  is  between  rela- 
tives does  not  change  the  rule  that  one  alleging  fraud 
must  prove  it  by  a  preponderance  of  evidence 597 
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GAMBLING.  PAGE, 

loser  may  sue  the  proprietor  of  the  gaming  house  or  the 

employee  played  with 518 

effect  where  game  is  played  with. "chips" 518 

what  constitutes  a  "sitting"  at  draw  poker 518 

who  are  "winners"  at  draw  poker 518 

GENERAL  ASSEMBLY.— See  LEGISLATURE. 

HOMESTEAD. 

when  money  loaned  is  not  a  debt  incurred  for  the  improve- 
ment of  the  homestead 237 

failure  to  set  off  homestead  at  administrator's  sale  subject 
to  such  homestead  cannot  be  complained  qf  in  a  collat- 
eral proceeding 448 

when  widow  has  absolute  right  to  dispose  of  homestead . . .  448 

HUSBAND  AND  WIFE. 

a  husband  is  entitled  to  recover  substantial  damages  from 
one  who  has  committed  adultery  with  his  wife,  although 
he  proves  no  resulting  loss  of  services 52 

that  the  husband  forgives  the  adulterous  conduct  of  his 
wife  does  not  relieve  her  seducer  from  liability  to  answer 
in  damages  to  the  husband 53 

what  not  a  bar  to  action  for  seduction 53 

allowance  of  alimony  and  solicitors'  fees  in  a  divorce  case 
rests  largely  in  the  discretion  of  the  trial  court 98 

when  it  is  not  error  to  permit  the  wife  of  one  of  the  co- 
defendants  in  a  criminal  case  to  testify 312 

when  husband  may  testify  against  wife. . , 529 

when  notice  to  husband  is  not  chargeable  to  wife 529 

ILLINOIS  AND  MICHIGAN  CANAL. 

separate  section  3  of  the  constitution  prohibits  an  appro- 
priation in  aid  of  the  Illinois  and  Michigan  canal 328 

INDEPENDENT  CONTRACTORS. 

when  party  is  an  Independent  contractor 147 

INDICTMENT. 

motion  to  quash  indictment  cannot  be  entered  after  plea 

unless  the  plea  is  withdrawn  upon  leave 460 

what  not  ground  for  motion  to  quash  indictment  for  robbery.  460 

INFANTS. 

age  of  child  is  not  the  test  of  his  competency  as  a  witness.    52 
trial  court's  determination  as  to  competency  of  a  child  to 
testify  will  not  be  lightly  disturbed,  on  appeal 52 
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INHERITANCE  TAX.  page. 

term  "expectation,"  used  in  section  1  of  Inheritance  Tax 
act,  means  where  the  title  has  vested  but  the  rig-ht  to 
possession  is  deferred 437 

the  condition  authorizing^  imposition  of  inheritance  tax  is 
actual  ownership 437 

what  estates  are  not  subject  to  inheritance  tax 437 

when  imposition  of  inheritance  tax  must  be  postponed....  437 

INJUNCTION. 

in  the  absence  of  fraud,  collection  of  school  tax,  within  the 
legal  limit,  will  not  be  enjoined  merely  because  it  is  ap- 
parently larger  than  is  necessary 0 

collection  of  a  legally  levied  school  tax  will  not  be  enjoined 
upon  the  alleged  ground  that  the  fund  is  to  be  diverted 
to  an  unauthorized  use 9 

discretion  of  school  directors  in  levying  tax  will  not  be  con- 
trolled by  the  courts'  when  the  tax  is  within  legal  limit 
and  there  is  no  fraud 9 

when  a  court  of  equity  may  review  the  decision  of  board 
of  review  in  assessing  omitted  property 200 

tax-payer  must  produce  the  record  of  board  of  review  when 
seeking  relief  in  equity  against  some  action  of  the  board 
which  must  be  shown  by  its  record 210 

when  telephone  company  is  properly  joined  with  village  as 
defendant  to  a  bill  to  enjoin  threatened  removal^f  com- 
plainant's poles  and  wires 289 

a  suit  to  enjoin  State  officials  from  misuse  of  public  funds 
is  not  a  suit  against  the  State 328 

public  officials  may  be  enjoined  from  devoting  public  funds 
to  a  purpose  not  authorized  by  law 328 

payment  of  money  in  pursuance  of  an  unconstitutional  ap- 
propriation is  not  "authorized  by  law" 328 

when  digging  of  drainage  district  on  defendant's  land  will 
not  be  enjoined  at  suit  of  adjoining  owner 391 

equity  will  not  interfere  by  injunction  where  the  only  ques- 
tions are  those  of  ownership  and  possession  of  land 623 

proper  allowance  of  damages  on  dissolution  of  injunction..  023 

alleged  violation  of  temporary  injunction  is  not  a  defense 
to  a  suggestion  of  damages,  in  the  same  suit,  on  dissolu- 
tion of  such  injunction 624 

INSTRUCTIONS. 

when  instruction  upon  the  subject  of  the  preponderance  of 

the  evidence  is  not  improper 174 

when  giving  of  instruction  will  be  presumed  to  have  been 

necessary 192 
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INSTRUCTIONS.— Orftnu^d  page. 

instructions  must  be  clear  and  concise  so  as  to  be  under- 
stood by  the  jury  rather  than  to  mislead  and  confuse  them.  192 

in  a  personal  injury  case  t)ie  court  may  define  ordinary  care 
as  applied  to  the  conduct  of  either  party 267 

when  instruction  as  to  plaintiff's  duty  on  approaching  the 
street  car  track  should  be  given 267 

when  defendant  is  entitled  to  have  the  jury  instructed  as 
to  what  they  must  find  to  render  a  verdict  of  ffuilty 267 

refusal  to  pass  upon  an  instruction  because  it  exceeds  the 
number  limited  is  not  prejudicial  error,  where  its  mate- 
rial parts  are  covered  by  given  instructions 267 

judge  cannot  arbitrarily  limit  number  of  instructions.... .  267 

failure  to  give  correct  instructions  will  not  reverse  if  they 
are  not  applicable  to  the  facts. or  where  other  instruc- 
tions fully  present  the  law  to  the  jury 304 

harmless  error  in  instructions  will  not  reverse 313 

when  instruction  as  to  duty  of  a  city  in  caring  for  its  side- 
walks is  not  prejudicial 416 

refusal  of  correct  instruction  not  applicable  to  the  facts 
is  not  error 415 

when  instruction  as  to  measure  of  damages  in  a  personal 
injury  case  is  not  improper 427 

what  a  proper  modification  of  instruction  in  action  by  ser- 
vant against  master  for  injuries 427 

court  cannot  weigh  evidence  in  giving  instructions 456 

when  instruction  as  to  burden  of  establishing  defenses  to 
suit  on  note  is  not  misleading 492 

error  in  instructions  in  a  chancery  case  is  not  material  if 
the  verdict  is  merely  advisory 582 

when  giving  instruction  as  to  the  effect  of  a  confession  of 
guilt  is  error. 603 

when  instruction  in  action  for  negligence  is  erroneous  in 
ignoring  the  question  of  assumed  risk 608 

instruction  authorizing  recovery  must  embrace  all  essen- 
tial facts 608 


« 


INSURANCE. 

insured  may  ratify  agent's  transfer  of  insurance 166 

insured,  after  ratifying  transfer  of  insurance,  cannot  hold 
old  company  liable  though  other  companies  consider  the 
policy  in  force  in  figuring  total  insurance « • .  166 

JOINDER.— See  PARTIES. 

JUDGMENTS  AND  DECREES. 

when  court  cannot  order  satisfaction  of  judgment 128 

aoa-43 
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JUDICIAL  SALES.  PAGE, 

widow  may  in  good  faith  bid  at  admltiistrator's  sale  held  to 

pay  her  award 448 

when  report  of  an  administrator  that  he  sold  property  for 

cash  is  not  fraudulent 448 

failure  to  set  off  homestead  at  administrator's  sale  subject 

to  such  homestead  cannot  be  complained  of  collaterally.  448 

JURISDICTION. 

when  revenue  is  not  involved,  on  appeal '. 73 

the  term  **civii  cases,"  as  used  in  the  act  of  1901  relating 
to  civil  courts,  means  law  and  equity  cases  which  were 
known  to  the  common  law 181 

city  court  has  no  jurisdiction  of  a  proceeding  to  contest 
the  election  of  mayor  .of  the  city 181 

the  nature  of  an  action  at  law  is  not  changed  because  it  is 
prosecuted  In  form  of  a  claim  against  an  estate 408 

when  presentation  of  claim  against  estate  does  not  call  for 
exercise  of  equitable  jurisdiction  by  county  court.......  408 

when  Supreme  Court  cannot  review  facts,  on  appeal,  In  a 
proceeding  against  estate  In  the  county  court 408 

highway  commissioners  of  a  single  township  cannot  organ- 
ize a  drainage  district  from  lands  In  two  townships 638 

no  presumptions  will  be  indulged  to  aid  the  jurisdiction  of 
drainage  commissioners 638 

when  Information  In  quo  warranto  does  not  show  that  re- 
spondent drainage  commissioners  had  jurisdiction* 638 

territorial  extent  of  drainage  district  Is  jurisdictional....  638 

JURY.— See  LAW  AND  PACT. 

party  not  entitled  to  jury  In  proceeding  to  probate  will...     78 
party  desiring  jury  trial  upon  question  of  testator's  mental 

capacity  should  file  a  bill  to  contest  the  will 78 

purpose  of  constitutional  guaranty  of  trial  by  jury 78 

jury  In  condemnation  may  resort  to  Inspection  of  the  prop- 
erty In  determining  the  weight  of  testimony 100 

when  overruling  challenge  for  cause  Is  not  prejudicial 312 

JUSTICES  OP  THE  PEACE. 

suits  In  forcible  detainer  for  separate  premises  need  not 
be  consolidated  In  justice  of  peace  court 282 

LACHES. 

when  delay  In  bringing  suit  is  not  excused  and  bars  relief.  529 

LAW  AND  PACT. 

whether  verdict  Is  so  grossly  excessive  as  to  indicate  preju- 
dice is  a  question  of  fact  for  the  Appellate  Court 85 

when  question  of  proximate  cause  of  injury  to  a  miner  Is 
one  of  fact  fonthe  jury 116 
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LAW  AND  FACT,— Continued.  PAGE. 

what  questions  in  action  by  servant  for  injuries  are  settled 
by  the  judgment  of  the  Appellate  Court 147 

adjudication  of  the  Appellate  Court  is  not  necessarily  con- 
clusive of  the  question  of  assumed  risk 155 

when  a  switchman  cannot  be  said,  as  a  matter  of  law,  to 
have  assumed  the  risk  of  his  injury 155 

if  there  is  any  evidence  tending*  to  prove  that  the  plaintiff 
and  the  servant  whose  negligence  caused  the  injury  were 
not  fellow-servants,  the  case  must  go  to  the  jury 198 

when  question  of  relation  of  fellow-servants  is  one  of  law.  198 

what  is  not  negligence  as  a  matter  of  law 267 

LEASES. 

lessee  who  recognizes  validity  of  a  lease  by  accepting  its 
provisions  is  estopped  to  deny  the  lessor's  title  although 
he  did  not  sign  the  lease 35 

LEGISLATURE. 

right  of  legislature  to  enact  curative  statutes 236 

LIBEL. 

when  a  printed  copy  of  writing  on  which  action  for  libel  is 
based  is  not  admissible  in  evidence 85 

fact  that  defendant  in  action  for  libel  testifies,  over  objec- 
tion, that  he  wrote  an  article  similar  to  the  one  published 
does  not  render  the  printed  article  admissible  without 
proper  foundation  being  laid 85 

LICENSES. 

fitting  and  selling  spectacles  without  a  license  from  board 
of  health  is  not  a  violation  of  sections  7  and  8  of  Medi- 
cine and  Surgery  act  of  1899 31 

LIENS.— See  MORTGAGES. 

when  money  loaned  is  not  a  debt  incurred  for  the  improve- 
ment of  the  homestead 237 

LIMITATIONS. 

•  Statute  of  Limitations  does  not  run  against  a  municipal 
corporation  with  respect  to  its  streets 35 

right  of  action  against  stockholder  for  unpaid  balance  on 
stock  accrues  when  the  debt  against  corporation  is  due.  544 

when  right  of  action  accrues  under  section  25  of  Corpora- 
tion act 544 

right  of  action  against  stockholder  for  unpaid  balance  is 
governed  by  five-year  Statute  of  Limitations 545 

effect  where  statute  provides  two  remedies 545 

what  does  not  prevent  application  of  Statute  of  Limita- 
tions against  creditor  of  corporation 545 
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LIMITATIONS.— Continued.                                                          page. 
electing  to  proceed  under  eection  49  of  the  Chancery  act 
instead  of  under  section  25  of  Corporation  act  does  not 
extend  the  period  of  limitation 545 

LIS  PENDENS. 

purchaser  of  securities  pendente  lite  takes  them  subject  to 
equities  existing  against  them  in  hands  of  the  assignor..  236 

MASTER  AND  SERVANT.— See  FELLOW-SERVANTS, 
when  question  of  proximate  cause  of  injury  to  miner  is  one 

of  fact  for  the  jury 116 

what  proof  shows  2l  prima  facie  violation  of  requirement  of 

Mining  act  for  an  affidavit  of  the  age  of  a  boy  employed 

in  the  mine 116 

general  servant  loaned  for  a  particular  service  may  be  the 

special  servant  of  the  borrower  for  that  purpose 147 

when  court  cannot  say,  as  a  matter  of  law,  that  a  servant 

was  loaned  for  particular  purpose 147 

a  master  is  liable  for  his  own  negligence  in  subjecting  a 

servant  to  risks  not  within  his  regular  employment  and 

which  he  has  no  reason  to  suspect 147 

a  servant  does  not  assume  unexpected  risks  outside  of  his 

regular  employment 147 

when  party  is  an  independent  contractor 147 

what  questions  in  action  by  servant  for  injuries  are  settled 

by  judgment  of  Appellate  Court 147 

adjudication  of  the  Appellate  Court  is  not  necessarily  con- 
clusive of  the  question  of  assumed  risk 155 

when  switchman  cannot  be  said,  as  matter  of  law,  to  have 

assumed  the  risk  of  his  injury 155 

a  servant  suing  master  for  negligence  of  another  servant 

must  allege  and  prove  that  the  master  was  liable  for  the 

negligence  of  the  servant  causing  the  injury 198 

general  test  of  the  relation  of  fellow-servants 198 

relation  of  fellow-servants  does  not  depend  upon  personal 

acquaintance  or  previous  personal  association 198 

rule  relating  to  co-operation  in  a  particular  business  must 

be  given  reasonable  interpretation 198 

when  action  by  servant  against  master  for  injuries  to  the 

servant  should  go  to  the  jury 426 

effect  where  servant  has  some  knowledge  of  danger 426 

what  equivalent  to  re-affirmance  of  an  order  by  foreman  to 

work  in  a  dangerous  place 427 

servant  not  required  to  inspect  for  latent  dangers 427 

MASTERS  IN  CHANCERY. 

master's  report  should  not  contain  lengthy  arguments  and 
quotations  from  decisions  of  the  courts 237 
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MEDICINE  AND  SURGERY.  '  PAGE. 

traveling  from  place  to  place,  fitting  and  selling  spectacles 
without  a  license  from  the  board  of  health,  is  not  a  vio- 
lation of  sections  7  and  8  of  the  act  of  1899 31 

what  is  not  "professing"  to  cure  or  treat  a  disease  or  de- 
formity, within  the  meaning  of  section  8  of  the  Medicine 
and  Surgery  act  of  1899 31 

MERGER. 

prior  negotiations  are  merged  in  written  contract 375,  218 

common  law  rule  of  merger  of  misdemeanors 313 

rule  in  Illinois  as  to  merger  in  conspiracy 313 

conviction  for  conspiracy  may  be  had  although  one  of  the 
overt  acts  is  a  felony 313 

MINES. 

counts  for  negligence  as  at  common  law  and  for  willful  vio- 
lation of  the  act  relating  to  mines  may  be  joined  if  based 
upon  the  same  state  of  facts ,, 116 

what  a  sufficient  averment,  after  verdict,  of  defendant's 
willful  violation  of  'Mining  act 116 

when  question  of  proximate  cause  of  injury  to  miner  is  a 
question  of  fact  for  the  jury 116 

what  proof  sufficient  to  show  prima  fade  violation  of  provi- 
sion of  Mining  act  as  to  affidavit  of  age  of  boy  employed 
in  the  mine 116 

MINORS.— See  INFANTS. 

MORTGAGES. 

alleged  error  in  provision  of  foreclosure  decree  as  to  the 
deficiency,  if  any,  cannot  be  considered  on  appeal  taken 
before  the  sale  is  had 229 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
corporation  mortgagee,  is  not  exercise  of  judicial  power, 
nor  does  it  violate  the  obligation  of  contract 236 

the  act  of  1903,  legalizing  acknowledgments  taken  by  officer 
of  corporation  mortgagee,  does  not  affect  rights  wkich 
have  vested  prior  to  the  passage  of  the  act 236 

a  mortgage  lien  and  a  judgment  lien  are  vested  rights....  236 

when  record  of  mortgage  is  not  constructive  notice  of  ex- 
istence of  prior  unrecorded  deed 529 

MOTIONS. 

motion  to  quash  indictment  cannot  be  entered  after  plea 

unless  the  plea  is  withdrawn  upon  leave 460 

what  not  ground  for  motion  to  quash 460 

when  motion  to  amend  record  cannot  be  entertained 460 


678  INDEX.  m  DL 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESSMENTS. 

UDacknowIedg-ed  plat  does  not  pass  the  fee  of  the  streets 
to  the  city,  but  the  fee,  to  the  center  of  the  street,  at- 
taches to  the  ownership  of  the  abutting  lots 35 

effect  where  street  shown  upon  unacknowledged  plat  bor- 
ders upon  a  river 35 

when  lessee  of  city  is  estopped  to  deny  city's  title 35 

the  Statute  of  Limitations  does  not  run  against  a  munici- 
pal corporation  with  respect  to  streets  or  other  property 
held  for  public  use 35 

persons  familiar  with  condition  of  street  must  use  care  in 
proportion  to  the  danger,  if  any,  known  to  him 192 

one  may  presume  that  city  has  used  ordinary  care  to  keep 
streets  in  a  reasonably  safe  condition  for  persons  exer- 
cising ordinary  care 192 

when  resolution  granting  rights  to  telephone  company  can 
not  be  revoked  by  village 289 

when  village  may  properly  be  joined  as  defendant  with  a 
telephone  company  in  suit  to  enjoin  threatened  removal 
of  complainant's  poles  and  wires 289 

when  instruction  as  to  duty  of  a  city  in  caring  for  its  side- 
walks is  not  prejudicial 415 

NEGLIGENCE. 

counts  for  negligence  as  at  common  law  and  for  a  willful 
violation  of  act  relating  to  mines  may  be  joined  if  based 
upon  the  same  state  of  facts 116 

what  a  sufficient  averment,  after  verdict,  of  defendant's 
willful  violation  of  the  Mining  act 116 

a  banker  acting  without  compensation  in  loaning  and  col- 
lecting his  customer's  money  is  liable  for  failure  to  use 
ordinary  care  in  making  loans 136 

a  master  is  liable  for  his  own  negligence  in  subjecting  a 
servant  to  risks  not  within  his  regular  employment  and 
which  he  has  no  reason  to  suspect 147 

a  servant  does  not  assume  unexpected  risks  outside  of  his 
regular  employment 147 

when  party  is  an  independent  contractor 147 

a  general  servant  loaned  to  a  third  party  may  be  the  spe- 
cial servant  of  the  latter  for  the  particular  service 147 

when  a  switchman  cannot  be  said,  as  a  matter  of  law,  to 
have  assumed  the  risk  of  his  injury 155 

person  familiar  with  condition  of  street  must  use  care  in 
proportion  to  the  danger,  if  any,  known  to  him 192 

one  may  presume  that  city  has  used  ordinary  care  to  keep 
streets  in  a  reasonably  safe  condition  for  persons  exer- 
cising ordinary  care 192 
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NEGLIGENCE.— Cowttnwcd.  PAGE, 

a  servant  suing  master  for  negligfence  of  another  servant 
must  allege  and  prove  that  the  master  was  liable  for  the  ^ 

negligence  of  the  servant  causing  the  injury 198 

general  test  of  the  relation  of  fellow-servants 198 

personal  acquaintance  or  previous  personal  association  is 

not  the  test  of  the  relation  of  fellow-servants 198 

servants  of  a  street  railway  company  employed  upon  sepa- 
rate cable  trains  are  not  necessarily  co-operating  in  the 

particular  business  on  hand 198 

when  gripmen  and  conductors  on  separate  cable  trains  are 

fellow-servants 199 

what  is  not  negligence  as  a  matter  of  law 267 

in  personal  injury  case  the  court  may  define  ordinary  care 

as  applied  to  the  conduct  of  either  party 267 

when  instruction  as  to  ordinary  care  is  not  too  narrow....  267 

when  instruction  as  to  plaintiff's  duty  should  be  given 267 

when  instruction  as  to  duty  of  a  city  in  caring  for  its  side- 
walks is  not  prejudicial , 415 

when  case  should  go  to  the  jury 426 

effect  where  servant  has  some  knowledge  of  danger 426 

what  equivalent  to  re-affirmance  of  an  order  by  foreman  to 

work  In  a  dangerous  place 427 

servant  not  required  to  inspect  for  latent  defects 427 

what  proper  modification  of  instruction  upon  the  question 

of  defendant's  liability 427 

existence  of  obstructions  to  sound  and  view  may  be  con- 
sidered upon  the  question  of#  exercise  of  ordinary  care 

in  approaching  railroad  crossing 456 

testimony  that  witnesses  did  not  hear  the  locomotive  bell 
is  proper  although  they  do  not  know  definitely  whether  it 

was  ringing  or  not 456 

when  admitting  opinions  of  physicians  as  to  cause  of  plain- 
tiff's injury  is  error 608 

when  instruction  in  action  for  negligence  is  erroneous  in 
ignoring  the  question  of  assumed  risk 608 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NOTICE. 

purchaser  from  holder  of  record  title  is  entitled  to  protec- 
tion against  a  prior  unrecorded  deed  in  absence  of  notice 
of  its  existence 629 

when  record  of  mortgage  is  not  constructive  notice  of  ex- 
istence of  prior  unrecorded  deed 529 

inadequacy  of  consideration  for  a  deed  is  not  of  itself  con- 
structive notice  of  prior  unrecorded  deed 529 

when  notice  to  husband  is  not  chargeable  to  wife 529 
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OFFICERS.— See  PUBLIC  OFFICERS. 

ORDENANCES.— See  SPECIAL  ASSESSMENTS.                    page. 
when  paving  ordinance  cannot  be  enforced 187 

PARTIES. 

when  telephone  company  may  be  joined  with  a  village  as 
defendant  to  a  bill  to  enjoin  threatened  removal  of  com- 
plainant's poles  and  wires , 289 

a  suit  to  enjoin  State  officials  from  misuse  of  public  funds 
is  not  a  suit  against  the  State 328 

loser  in  gambling  may  sue  proprietor  of  gaming  house  or 
the  employee  played  with 518 

PARTITION. 

complainant  in  partition  must  show  that  he  owns  an  undi- 
vided interest,  as  alleged  in  his  bill 35 

when  grantor  cannot  set  up  after-acquired  title 35 

remainder-men  are  not  entitled  to  partition  while  the  re- 
mainder remains  contingent 508 

one  not  entitled  to  partition  unless  he  owns  an  interest  as 
tenant  in  common  with  the  defendants 508 

PETITIONS. 

petition  for  rehearing,  any  part  of  which  is  a  re-argument 
of  the  case,  will  be  stricken  from  the  files  by  the  Supreme 
Court  of  its  own  motion 268 

PLATS. 

unacknowledged  plat  does  not  pass  the  fee  of  the  streets 
to  the  city,  but  the  fee,  to  the  center  of  the  street,  at- 
taches to  ownership  of  the  abutting  lots 35 

effect  where  street  shown  upon  unacknowledged  plat  bor- 
ders upon  a  river 35 

PLEADING. 

counts  for  negligence  as  at  common  law  and  for  willful  vio- 
lation of  the  act  relating  to  mines  may  be  joined  if  based 
upon  the  same  state  of  facts 116 

what  sufficient  allegation  after  verdict  of  willful  violation 
of  statute  by  defendant 116 

a  servant  suing  master  for  negligence  of  another  servant 
must  allege  and  prove  that  the  master  was  liable  for  the 
negligence  of  the  servant  causing  the  injury 198 

when  sworn  bill  may  be  amended  without  presentation  of 
affidavit  excusing  delay 289 

when  telephone  company  may  be  joined  with  a  village  as 
defendant  to  a  bill  to  enjoin  threatened  removal  of  com- 
plainant's poles  and  wires 289 
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PlaEADlNG.—Coniinued.  PAGE, 

a  motion  to  quash  indictment  cannot  be  entered  after  plea 

unless  the  plea  is  withdrawn  upon  leave 460 

variance  must  be  pointed  out  with  particularity 518 

when  variance  iti  date  of  bill  of  particulars  is  not  material.  518 
when  an  objection  of  adequate  remedy  at  law  need  not  be 

raised  by  answer 623 

when  g-ranting  leave  to  withdraw  plea  and  file  demurrer  is 

not  gfround  for  reversal 638 

counts  of  an  information  in  the  nature  of  quo  warranto  must 

be  construed  separately 638 

PLEDGE. 

the  holder  of  collateral  security  may  purchase  it  from  the 
pledg'or  or  agfree  with  the  latter  to  take  the  collateral  in 
satisfaction  of  the  debt 247 

PRACTICE.— See  APPEALS*  AND  ERRORS. 

judgment  will  be  affirmed  for  want  of  a  sufficient  abstract 
of  record  where  a  consideration  of  the  case  requires  a  re- 
view of  the  evidence , 28 

filing  by  appellant  of  an  abstract  of  record  which  makes  no 
attempt  to  abstract  the  evidence  does  not  require  the 
appellee  to  file  an  additional  one 28 

appeal  will  not  lie  where  suit  is  voluntarily  terminated  by 
complainant's  dismissal  of  the  bill 57 

error  cannot  be  shown  by  affidavit  in  Supreme  Court 77 

party  not  entitled  to  jury  in  proceeding"  to  probate  will. ..     78 

party  desiring"  jury  trial  upon  question  of  testator's  mental 
capacity  should  file  a  bill  to  contest  the  will 78 

correct  practice  where  abstract  of  record,  on  appeal  by 
husband  in  divorce  case,  is  incomplete 98 

party  cannot  makp  one  case  in  the  trial  court  and  another 
on  writ  of  error 231 

master's  report  should  not  contain  lengthy  arguments  and 
quotations  from  decisions  of  the  courts 237 

judge  cannot  arbitrarily  limit  number  of  instructions 267 

petition  for  rehearing,  any  part  of  which  is  a  re-argument 
of  the  case,  will  be  stricken  from  the  files  by  the  Supreme 
Court  of  its  own  motion 268 

suits  in  forcible  detainer  for  separate  premises  need  not  be 
consolidated  in  justice  of  peace  court 282 

beginning  a  suit  in  assumpsit  for  rent  payable  in  advance 
does  not  preclude  bringing  forcible  detainer  suit  before 
the  expiration  of  the  month 282 

effect  where  an  appeal  is  taken  in  a  criminal  case  instead 
of  suing  out  a  writ  of  error 312 
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PRACTICE,— Contintied,  PAGE. 

nature  of  an  action  at  law  is  not  changed  because  prose- 
cuted in  the  form  of  a  claim  against  an  estate.... 408 

when  Supreme  Court  cannot  review  the  facts  on  appeal  in 
a  proceeding  against  estate  in  the  county  court 408 

if  party  considers  his  opponent's  hypothetical  question  un- 
fair, he  may  so  frame  it,  on  cross-examination,  as  to  cover 
the  omitted  points 415 

record  of  chancery  case  must  show  that  questions  presented 
in  court  of  review  were  involved  in  the  suit  and  adverse 
rulings  made  thereon 577 

chancellor  may  disregard  advisory  verdict 582 

error  in  instructions  in  chancery  case  is  not  material  if  the 
verdict  is  merely  advisory 582 

party  voluntarily  putting  witness  on  the  stand  cannot  im- 
peach him,  though  he  may  contradict  him  by  witnesses..  597 

it  is  error  for  the  chancellor  to  hear  additional  testimony 
pending  determination  of  exceptions  to  master's  report.  597 

objection  to  finding  of  court  must  be  preserved  by  a  bill  of 
exceptions,  where  it  does  not  relate  to  the  pleadings  nor 
appear  on  the  face  of  the  judgment 621 

when  recital  by  cleric  in  transcript  does  not  present  assign- 
ment of  error  for  review .« 621 

PRESUMPTIONS. 

when  giving  of  instruction  will  be  presumed  necessary....  192 
one  may  presume  that  a  city  has  used  ordinary  care  to  keep 
streets  in  a  reasonably  safe  condition  for  persons  exer- 
cising ordinary  care 192 

in  absence  of  anything  showing  the  contrary,  it  is  presumed 
the  board  of  review  changed  the  assessment  books  to  cor- 
respond with  its  action 209 

PRINCIPAL  AND  AGENT. 

a  banker  acting  without  compensation  in  loaning  and  col- 
lecting his  customer's  money  is  liable  for  failure  to  use 
ordinary  care  in  making  loans 136 

what  evidence  warrants  finding  that  party  to  whom  banker 
loaned  his  customer's  money  was  not  a  "safe,  responsible 
and  conservative  borrower" 136 

one  may  ratify  an  act  done  by  another  if  he  could  have 
done  the  same  thing  in  the  first  instance 166 

legal  effect  of  all  facts  need  not  be  understood  in  order  to 
make  ratification,  with  knowledge  of  the  facts,  binding..  166 

insured  may  ratify  agent's  transfer  of  insurance 166 

when  agency  contract  is  indefinite  as  to  duration 375 

proof  of  broker's  authority  to  make  a  loan  does  not  show 
authority  to  receive  payment 577 

what  does  not  show  that  broker  was  lender's  agent 577 
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PROTEST.           '                                                                                 PAGE, 
an  inland  bill  of  exchangee,  such  as  a  promissory  note,  is 
subject  to  protest 492 

PROXIMATE  CAUSE. 

when  question  of  proximate  cause  of  injury  is  one  of  fact.  116 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

bill  of  cost  required  by  statute  cannot  be  dispensed  with 
and  a  certified  bill  of  the  contract  price  per  lineal  foot 
substituted  therefor 646 

the  fairness  of  the  contract  price  of  a  sidewalk  is  not  ma- 
terial if  therQ  is  no  bill  of  cost 646 

PUBLIC  OFFICERS. 

a  suit  to  enjoin  State  officials  from  misuse  of  public  funds 
is  not  a  suit  against  the  State 328 

public  officials  may  be  enjoined  from  devoting  public  funds 
to  a  purpose  not  authorized  by  law 328 

payment  of  money  in  pursuance  of  an  unconstitutional  ap- 
propriation is  not  "authorized  by  law" 328 

QUO  WARRANTO. 

when  condemnation  petition  by  foreign  corporation  may 

be  dismissed  without  the  petitioner's  rights  having  been 

tested  by  quo  warranto 420 

counts  in  information  in  the  nature  of  quo  warranto  must 

be  construed  separately 638 

when  information  in  quo  warranto  does  not  show  that  the 

respondent  drainage  commissioners  had  jurisdiction 638 

territorial  extent  of  drainage  district  is  jurisdictional ....  638 

RAILROADS.— See  STREET  RAILWAYS. 

what  evidence  sufficient  to  go  to  jury  upon  question  of  the 
cause  of  a  boiler  explosion 20 

what  evidence  not  proper  upon  the  question  of  damages  in 
proceeding  to  condemn  farm  land  for  right  of  way 100 

value  of  land  taken  from  farm  for  railroad  right  of  way  is 
its  value  as  a  part  of  the  entire  farm  as  improved ICl 

when  a  switchman  cannot  be  said,  as  a  matter  of  law,  to 
have  assumed  the  risk  of  his  injury 155 

what  evidence  proper  upon  subject  of  width  of  car 155 

distance  between  certain  switch-handle  and  passing  freight 
cars  is  not  a  subject  for  a  hypothetical  question 155 

when  Appellate  Court's  finding  is  conclusive  against  recov- 
ery of  damages  for  interference  with  access  to  and  egress 
from  property  from  construction  of  railroad  track 161 

the  power  of  eminent  domain  can  be  exercised  only  as  pre- 
scribed by  the  legislature 419 
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RAILROADS.— Continued.  '  page. 

the  act  of  1899,  concerning  purchase  of  railroads  or  bridges 
by  foreign  corporations,  is  the  only  act  authorizing  such 
corporations  to  condemn  property 419 

the  act  of  1899,  permitting  foreign  corporations  to  buy  rail- 
road lines  in  Illinois,  expressly  forbids  the  purchase  of 
any  parallel  or  competing  line 420 

foreign  corporation  buying  railroad  in  Illinois  cannot  claim 
right  of  eminent  domain  regardless  of  the  legality  of  the 
purchase 420 

existence  of  obstructions  to  sound  Shd  view  may  be  con- 
sidered upon  the  question  of  the  exercise  of  due  care  in 
approaching  railroad  crossing : 456 

testimony  that  the  witnesses  did  not  hear  locomotive  bell 
is  proper,  although  they  do  not  know  definitely  whether 
it  was  ringing  or  not s 456 

equity  will  not  enforce  forfeiture  of  grantee's  rights  for 
breach  of  condition  subsequent  in  the  deed 623 

equity  will  not  Interfere  by  injunction  where  the  only  ques- 
tions are  of  ownership  and.  possession  of  land 623 

RATIFICATION. 

one  may  ratify  an  act  done  by  another  if  he  could  have  done 

the  same  act  In  the  first  instance 166 

legal  effect  of  all  the  facts  need  not  be  understood  in  order 

to  make  ratification,  with  knowledge  of  the  facts,  binding.  166 
insured  may  ratify  agent's  transfer  of  insurance 166 

REAL  PROPERTY.— See  MORTGAGES;  WILLS. 

a  mortgage  Uen  and  a  judgment  lien  are  vested  rights....  236 
when  money  loaned  is  not  a  debt  incurred  for  the  improve- 
ment of  the  homestead 237 

term  "expectation,**  used  in  section  1  of  Inheritance  Tax 
act,  means  where  the  title  to  land  is  vested  but  posses- 
sion is  deferred 437 

condition  authorizing  imposition  of  an  inheritance  tax  is 

actual  ownership 437 

what  estates  are  not  subject  to  inheritance  tax 437 

when  imposition  of  inheritance  tax  must  be  postponed....  437 
failure  to  set  off  homestead  at  an  administrator's  sale  sub- 
ject to  such  homestead  cannot  be  complained  of  in  a  col- 
lateral proceeding 448 

when  widow  has  absolute  right  to  dispose  of  homestead  ...  448 
remainder-men  are  not  entitled  to  partition  while  the  re- 
mainder is  contingent 508 

one  not  entitled  to  partition  unless  he  owns  an  interest  as 
tenant  in  commcm  with  the  defendants 508 
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REAL  PROPERTY.— Con«nw6d.  page. 

purchaser  from  holder  of  record  title  is  entitled  to  protec- 
tion against  a  prior  unrecorded  deed  in  absence  of  notice 
of  its  existence 529 

when  record  of  mortgage  is  not  constructive  notice  of  ex- 
istence of  prior  unrecorded  deed 529 

inadequacy  of  consideration  for  deed  is  not,  of  itself,  con- 
structive notice  of  prior  unrecorded  deed 629 

fraud  or  undue  influence,,  in  order  to  avoid  a  deed,  must  be 
directly  connected  with  the  execution  of  the  instrument.  582 

substantial  non-performance  is  necessary  in  order  to  avoid 
a  deed  made  in  consideration  of  support 582 

equity  will  not  enforce  a  forfeiture  of  grantee's  rights  for 
breach  of  a  condition  subsequent  in  the  deed 623 

when  equity  cannot  entertain  bill  to  remove  cloud 623 

equity  will  not  interfere  by  injunction  when  the  only  ques- 
tions are  those  of  possession  and  ownership  of  land 623 

RECEIVING  STOLEN  PROPERTY. 

what  evidence  tends  to  show  guilty  knowledge  on  the  part 
of  accused  that  goods  offered  for  sale  were  stolen  .......     15 

RECORDING  LAWS.— See  NOTICE. 

REHEARINGS. 

petition  for  rehearing,  any  part  of  which  is  a  re-argument 
of  the  case,  will  be  stricken  from  the  files  by  the  Supreme 
Court  of  its  own  motion 268 

REMAINDERS. 

when  will  passes  to  the  remainder-men  funds  arising  from 
stock  in  banks  going  into  voluntary  liquidation  after  tes- 
tator's death 473 

a  stock  dividend  passes  to  remainder-men  as  a  part  of  the 
corpus  of  the  estate,  and  not  to  the  life  tenant  of  the  in- 
come from  the  stock 473 

when  remainder  is  contingent 508 

REMITTITUR. 

when  Appellate  Court  may  enter  remittitur  and  affirm 85 

RESCISSION. 

when  failure  oi  vendor  to  read  bill  of  sale  is  not  ground  for 
rescinding  the  sale 247 

RES  JUDICATA. 

when  existence  of  ordinance  for  improvement  is  not  a  bar 
to  a  second  ordinance  •  • 252 
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REVENUE.— See  TAXES.                                                              page. 
when  revenue  is  not  involved,  on  appeal 73 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

ROBBERY. 

what  not  gfround  for  motion  to  quash  indictment 460 

effect  where  sentence  is  for  the  crime  of  "robbery,  etc"...  460 

SALES.— See  JUDICIAL  SALES. 

if  no  warranty  of  quality  is  contained  in  written  contract 
for  the  sale  of  existing  merchandise  the  purchaser  is  pre- 
cluded from  claiming  one.' 218 

there  is  no  implied  warranty,  in  the  absence  of  fraud,  of 
the  quality  or  condition  of  an  existing  chattel 218 

when  purchaser  of  personal  property  cannot  recover  upon 
ground  of  fraud  and  deceit 218 

purchaser  of  securities  pendente  lite  takes  them  subject  to 
all  equities  against  them  in  the  hands  of  the  assignor...  236 

holder  of  collateral  security  may  purchase  it  from  pledgor 
or  agree  with  the  latter  to  take  the  collateral  in  satis- 
faction of  the  debt *. 247 

when  failure  of  vendor  to  read  bill  of  sale  is  not  ground  for 
rescinding  the  sale 247 

what  circumstances  will  not  relieve  party  from  the  effect 
of  electing  to  hold  property  after  knowledge  of  fraud.. .  256 

purchaser  from  holder  of  record  title  is  entitled  to  protec- 
tion against  a  prior  unrecorded  deed,  in  absence  of  notice 
of  its  existence 529 

SCHOOLS. 

in  the  absence  of  fraud,  collection  of  school  tax,  within  the 
limits  of  the  law,  will  not  be  enjoined  merely  because  it 
is  apparently  larger  than  is  necessary 9 

collection  of  a  legally  levied  school  tax  will  not  be  enjoined 
upon  the  alleged  ground  that  the  fund  is  to  be  diverted 
to  an  unauthorized  use 9 

discretion  of  school  directors  in  levying  a  tax  will  not  be 
controlled  by  the  courts  where  the  tax  is  within  the  legal 
limit  and  there  is  no  fraud 9 

directors  may  levy  a  tax  for  "building  purposes,"  to  pay 
bonds,  and  interest,  the  proceeds  of  which  have  been  used 
to  erect  school  houses 9 

tax  for  ''building  purposes"  cannot  be  levied  to  raise  fund 
to  be  used  in  the  future  for  a  school  house,  the  erection 
of  which  is  not  decided  upon 9 

tax  for  "building  purposes"  is  intended  to  provide  for  the 
wants  of  district  in  that  respect  fpr  ensuing  year,  only..     10 
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SECONDARY  EVIDENCE.— See  EVIDENCE. 

SEDUCTION.  PAGE. 

a  husband  is  entitled  to  recover  substantial  damages  from 
one  who  has  committed  adultery  with  his  wife,  althougfh 
he  proves  no  resulting*  loss  of  services 62 

that  the  husband  forgives  the  adulterous  conduct  of  his 
wife  does  not  relieve  her  seducer  from  liability  to  answer 
in  damages  to  the  husband 53 

what  not  a  bar  to  action  for  seduction , . . .     53 

SENTENCE. 

eflFect  where  sentence  is  for  crime  of  "robbery,  etc." 461 

SET-OPP. 

assignment  to  the  defendant,  after  suit  begun,  of  a  claim 
against  the  plaintiff  is  not  admissible  to  establish  set-off.  492 

unliquidated  damages,  unconnected  with  the  subject  mat- 
ter of  plaintiff's  demand,  are  not  the  proper  subjects  of 
set-oflf  under  the  statute , 492 

SETTLEMENT  OP  ESTATE^.— See  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

SIDEWALKS. 

when  instruction  as  to  duty  of  a  city  in  caring  for  its  side- 
walks is  not  prejudicial 415 

the  bill  of  cost  required  by  statute  cannot  be  dispensed  with 
and  a  certified  bill  of  the  contract  price  per  lineal  foot 
substituted  therefor 646 

fairness  of  the  contract  price  of  a  sidewalk  is  not  a  mate- 
rial question  where  there  is  no  bill  of  cost 646 

SOLICITORS'  PEES. 

allowance  of  alimony  and  solicitors'  fees  in  a  divorce  case 
rests  largely  in  the  discretion  of  the  trial  court 98 

SPECIAL  ASSESSMENTS. 

failure  to  include  in  the  record  of  the  first  resolution  for 
an  improvement  the  engineer's  itemized  estimate  of  cost 
renders  the  ordinance  void 126 

when  court  has  no  power  to  hold  paving  ordinance  inoper- 
ative in  part  and  enforce  it  in  part 187 

city  may  dismiss  proceeding  to  open  street  by  special  as- 
sessment at  any  time  before  judgment 252 

when  existence  of  ordinance  for  improvement  is  not  a  bar 
to  a  second  ordinance ,  r .,,,.,,,,,... .  252 
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SPECIAL  ASSESSMENTS.— Conltnued.  page. 

what  does  not  invalidate  acts  of  superintendent  of  special 

assessments 364 

limits  of  district  embracing*  improvement  is  a  legislative 

question  for  the  city 364 

i^hen  assessment  is  not  void  as  for  a  double  improvement.  364 
a  change  in  the  improvement  may  be  made  at  the  public 

hearing  without  submitting  the  new  estimate  to  a  new 

public  hearing 387 

the  improvement  board  is  not  required  to  formally  approve 

the  engineer's  estimate  of  cost  at  some  public  meeting..  387 

SPECIAL  TAXATION. 

the  bill  of  cost  required  by  statute  cannot  be  dispensed  with 
and  a  certified  bill  of  the  contract  price  per  lineal  foot 
substituted  therefor 646 

the  fairness  .of  the  contract  price  of  a  sidewalk  is  not  a 
material  question  where  there  is  no  bill  of  cost 646 

STATE  BOARD  OP  HEALTH. 

traveling  from  place  to  place,  fitting  and  selling  spectacles 
without  a  license  from  the  board  of  health,  is  not  a  vio- 
lation of  sections  7  and  8  of  the  act  of  1899 31 

what  is  not  professing  to  treat  or  cure  disease  or  deform- 
ity, within  the  meaning  of  section  8  of  the  Medicine  and 
Surgery  act  of  1899 31 

STATUTE  OP  LIMITATIONS.— Sec  LIMITATIONS. 

STATUTES.— See  CONSTITUTIONAL  LAW;  CONSTRUCTION. 

right  of  legislature  to  enact  curative  statutes 236 

limits  of  the  rule  requiring  a  strict  construction  of  penal 
statutes 1 518 

STOCK  AND  STOCKHOLDERS.— See  CORPORATIONS. 

STOCK  DIVIDENDS.— See  WILLS. 

STREAMS.    , 

right  of  party  to  change  natural  water-course  on  his  land.  391 
when  digging  of  drainage  ditch  on  defendant's  own  land 
will  not  be  enjoined  at  suit  of  adjoining  owner 391 

STREET  RAILWAYS. 

servants  of  street  railway  company  employed  upon  sepa- 
rate cable  trains  are  not  necessarily  co-operating  in  the 
particular  business  on  hand 198 

when  gripmen  and  conductors  on  separate  cable  trains  are 
fellow-servants 199 
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STREET  RAILWAYS.— Cowitwwcd.  page. 

what  is  not  negligence  as  a  matter  of  law 267 

in  personal  injury  case  the  court  may  define  ordinary  care 

as  applied  to  the  conduct  of  either  party 267 

when  instruction  as  to  ordinary  care  is  not  too  narrow....  267 
when  instruction  as  to  plaintiff^s  duty  should  be  given 267 

STREETS  AND  ALLEYS. 

unacknowledged  plat  does  not  pass  the  fee  of  the  streets 
to  the  city,  but  the  fee,  to  the  center  of  the  street,  at- 
taches to  the  ownership  of  the  abutting  lots 35 

effect  where  street  shown  upon  unacknowledged  plat  bor- 
ders upon  a  river 35 

Statute  of  Limitations  does  not  run  against  a  municipal 
corporation  with  respect  to  the  streets  or  other  property 
held  for  the  public  use 35 

person  familiar  with  condition  of  street  must  use  care  in 
proportion  to  the  danger,  if  any,  known  to  him 192 

one  may  presume  that  city  has  used  ordinary  care  to  keep 
streets  in  a  reasonably  safe  condition  for  persons  exer- 
cising ordinary  care 192 

TAXES.— See  SPECIAL  ASSESSMENTS. 

in  absence  of  fraud,  collection  of  school  tax,  within  legal' 
limit,  will  not  be  enjoined  merely  because  it  is  appar- 
ently larger  than  is  necessary 9 

collection  of  legally  levied  school  tax  will  not  be  enjoined 
upon  the  alleged  ground  that  the  fund  is  to  be  diverted 
to  an  unauthorized  use 9 

discretion  of  the  school  directors  in  levying  tax  will  not  be 
controlled  by  the  courts  where  the  tax  is  within  the  legal 
limit  and  there  is  no  fraud 9 

school  directors  may  levy  a  tax  for  "building  purposes'*  to 
pay  bonds,  and  interest,  the  proceeds  of  which  have  been 
used  to  erect  school  houses'. 9 

tax  for  "building  purposes"  cannot  be  levied  to  raise  fund 
to  be  used  in  the  future  for  a  school  house,  the  erection 
of  which  is  not  definitely  decided  upon « . .      9 

tax  for  "building  purposes**  is  intended  to  provide  for  wants 
of  district  in  that  respect  for  ensuing  year,  only 10 

if  board  of  review  changes  an  assessment,  it  is  its  duty  to 
change  the  assessment  books  to  correspond  with  its  ac- 
tion and  show  the  record  thereof 209 

in  the  absence  of  anything  showing  the  contrary,  it  is  pre- 
sumed the  board  of  review  changed  the  assessment  books 
to  correspond  with  its  action 209 

board  of  review  cannot  arbitrarily  fix  an  assessment 209 
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TAXES.—Cantinued.  page. 

valuation  of  property  by  the  board  of  review  cannot  be  re- 
viewed by  the  courts  as  excessive  in  the  absence  of  fraud 
or  want  of  jurisdiction  of  the  board 209' 

when  a  court  of  equity  may  review  the  decision  of  board 
of  review  in  assessing  omitted  property 209 

a  tax-payer  must  produce  record  of  board  of  review  when 
seeking  relief  in  equity  against  some  action  of  the  board 
which  must  be  shown  by  its  record 210 

effect  where  board  of  review  does  not  cause  its  action  to 
be  entered  in  the  assessment  books 210 

assessment  of  omitted  property  by  board  of  review  is  in- 
valid if  the  books  do  not  show  the  kind  and  class  of  such 
property 210 

taxable  situs  of  credits  is  at  owner^s  residence 369 

term  "expectation,"  used  in  section  1  of  Inheritance  Tax 
act,  means  where  the  title  to  land  has  vested  but  posses- 
sion is  deferred 437 

condition  authorizing  imposition  of  an  inheritance  tax  is 
actual  ownership 437 

what  estates  are  not  subject  to  inheritance  tax 437 

when  imposition  of  inheritance  tax  must  be  postponed....  437 

TELEPHONE  COMPANIES. 

when  resolution  granting  rights  to  telephone  company  can 
not  be  revoked  by  the  village 289 

extent  to  which  act  relating  to  telephone  and  telegraph 
companies  applies  to  individuals 289 

when  telephone  company  may  be  joined  with  a  village  as 
defendant  to  suit  to  enjoin  threatened  removal  of  com- 
plainant's poles  and  wires 289 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIALS.— See  APPEALS  AND  ERRORS;  PRACTICE. 

what  evidence  sufficient  to  go  to  jury  upon  question  of  the 

cause  of  a  boiler  explosion 20 

the  distance  between  certain  switch-handle  and  a  passing 
freight  car  is  not  a  subject  for  hypothetical  question...  155 

what  is  proper  cross-examination 155 

court  cannot  arbitrarily  fix  number  of  instructions 267 

party  may,  within  reasonable  limits,  put  his  hypothetical 
case  as  he  believes  it  has  been  proven  and  take  the  opin- 
ion of  the  expert  witness  thereon t 415 

if  party  considers  his  opponent's  hypothetical  question  un- 
fair, he  may  frame  the  question,  on  cross-examination, 
so  as  to  cover  the  alleged  omitted  points 415 
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TmALS.— Continued.  page. 

what  evidence  sufficient  to  entitle  plaintifif  in  personal  in- 
jury case  to  have  question  of  due  care  submitted  to  jury.  456 

court  cannot  wei^h  evidence  in  giving  instructions 456 

testimony  .of  accused  that  plea  was  not  entered  is  not  suf- 
ficient to  impeach  the  record 460 

improper  conduct  of  counsel  cannot  be  excused  by  state- 
ment that  the  purpose  was  proper 461 

specifying  objections  to  evidence  waives  other  objections.  492 

TRIAL  BY  JURY. 

party  not  entitled  to  jury  in  proceeding  to  probate  will. . .    78 
party  desiring  jury  trial  upon  question  of  testator^s  mental 

capacity  should  file  a  bill  to  contest  the  will 78 

purpose  of  constitutional  guaranty  of  trial  Ijy  jury 78 

what  not  a  denial  of  right  of  trial  by  jury 545 

TRUSTS. 

how  duration  of  trust,  created  by  will,  is  determined 60 

when  trust  will  cease  upon  accomplishment  of  particular 
object  notwithstanding  trustee  is  invested  with  the  fee.    60 

trust  construed  as  ceasing  on  distribution* of  property 60 

evidence  to  establish  a  trust  must  be  clear,  not  only  as  to 

existence  of  the  trust,  but  as  to  its  terms  and  conditions.  401 
what  does  not  tend  to  establish  trust  in  favor  of  insolvent 
guardian  and  his  ward  against  the  surety  on  the  guard- 
ian's bond , 401 

UNDUE  INFLUENCE. 

fraud  or  undue  influence,  in  order  to  avoid  a  deed,  must  be 
directly  connected  with  the  execution  of  the  instrument.  582 

USER. 

user  is  prima  fade  evidence  of  corporate  existence  in  crimi- 
nal case 313 

VARIANCE. 

when  question  of  variance  is  not  preserved  for  review  ....     20 
failure  to  prove  date  of  parol  contract  as  alleged  in  action 
of  assumpsit  is  not  fatal  where  performance  is  not  de- 
pendent upon  such  date 136 

a  variance  must  be  pointed  out  with  particularity 518 

when  variance  in  date  of  bill  of  particulars  is  not  material.  518 

VENDOR  AND  PURCHASER.--See  SALES. 

VENUE. 

what  sufficient  proof  of  venue  in  criminal  case 15 
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VERDICT.  PAGE, 

when  amount  awarded  for  land  actually  taken  for  railroad 

right  of  way  is  not  excessive 100 

when  Jury's  allowance  of  damages  in  condemnation  must 

stand,  on  appeal ^ 100 

a  verdict  finding  the  accused  guilty  of  a  certain  part  of 

the  offense  with  which  he  is  charged  is  an  acquittal  as  to 

the  residue 461 

VESTED  RIGHTS. 

act  of  1903,  legalizing  acknowledgments  taken  by  officer  of 
corporation  mortgagee,  does  not  affect  rights  which  have 

vested  prior  to  the  passage  of  the  act 236 

a  mortgage  lien  and  a  judgment  lien  are  vested  rights.. ..  236 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER. 

specifying  objections  to  evidence  waives  other  objections.  492 

WARRANTY. 

in  the  absence  of  fraud  there  is  no  implied  warranty  in  the 

sale  of  an  existing  chattel  of  its  quality  dr  condition....  218 
when  purchaser  of  personal  property  cannot  recover  upon 
the  ground  of  fraud  and  deceit 218 

WATERS.— See  STREAMS. 

WILLS. 

language  construed  as  sufficient  to  carry  the  fee 60 

when  a  provision  relating  to  death  of  children  relates  to 

their  death  before  that  of  the  testator 60 

courts  favor  a  construction  of  a  will  which  will  vest  an  es- 
tate of  inheritance  in  the  first  taker 60 

how  duration  of  trust  is  determined 60 

when  trust  will  cease  upon  accomplishment  of  particular 

object,  even  though  trustee  was  invested  with  the  fee..  60 
trust  construed  as  ceasing  on  distribution  of  property  ....  60 
party  not  entitled  to  jury  in  proceeding  to  probate  will...  78 
party  desiring  jury  trial  upon  question  of  testator's  mental 

capacity  should  file  a  bill  to  contest  the  will 78 

when  verdict  upholding  will  must  be  sustained 304 

when  will  passes  to  remainder-men  funds  arising  from  stock 
in  banks  going  into  voluntary  liquidation  after  testator's 

death 473 

when  words  may  be  read  into  will 473 

a  stock  dividend  passes  to  remainder-men  as  part  of  the 
carpus  of  the  estate,  and  not  to  the  life  tenant  of  the  in- 
come of  the  stock ^ •  r  •  •  f r  4^3 
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WILLS.— Continued.                                                                          PAGE, 
when  will  passes  no  interest  to  child  of  a  brother  of  the  tes- 
tator who  died  before  the  latter 608 

when  remainder  is  contingent 508 

WITNESSES. 

age  of  child  is  not  the  test  of  his  competency  as  a  witness.    52 

trial  court's  determination  as  to  competency  of  a  child  to 
testify  will  not  be  lightly  disturbed,  on  appeal 52 

fact  that  witness  receives  additional  compensation  and  fre- 
quently testifies  for  the  defendant  in  damage  suits^may 
be  shown  as  bearing  on  the  value  of  his  testimony 81 

when  it  is  not  error  to  permit  wife  of  one  co-defendant  in 
a  criminal  case  to  testify 312 

fact  that  a  witness  for  accused  has  been  convicted  of  an 
infamous  crime  can  be  shown  only  by  the  record 461 

when  permitting  oral  proof  of  conviction  of  witness  of  a 
crime  is  not  ground  for  reversal 461 

fact  that  the  accused  has  been  convicted  of  crime  may  be 
shown  as  affecting  his  credibility 461 

when  husband  may  testify  against  wife 529 

party  voluntarily  putting  witness  on  the  stand  cannot  im- 
peach him,  though  he  may  contradict  him  by  witnesses..  597 

WORDS  AND  PHRASES. 

term  "expectation,"  used  in  section  1  of  Inheritance  Tax 
act,  means  where  the  title  to  land  is  vested  but  the  pos- 
session is  deferred 437 

effect  where  sentence  is  for  the  crime  of  "robbery,  etc.".. .  461 
what  is  a  "sitting"  and  who  are  "winners"  at  draw  poker..  518 
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